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TAX  EQUITY  AND  FISCAL  RESPONSIBILITY  ACT  OF  1982 


August  17,  1982. — Ordered  to  be  printed 


Mr.  Rostenkowski,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  4961] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  4961)  to 
make  miscellaneous  changes  in  the  tax  laws,  and  for  other  pur- 
poses, having  met,  after  full  and  free  conference,  have  agreed  to 
recommend  and  do  recommend  to  their  respective  Houses  as  fol- 
lows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS;  AMENDMENT  OF  1954 
CODE. 

(a)  Short  Title —This  Act  may  be  cited  as  the  "Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982". 

(b)  Table  of  Contents. — 

Sec.  1.  Short  title;  table  of  contents;  amendment  of  1954  Code. 

TITLE  I— PROVISIONS  RELA  TING  TO  SA  VINGS  IN  HEALTH  AND  INCOME 
SECURITY  PROGRAMS 

Subtitle  A — Medicare 

Part  I— Changes  in  Payments  for  Services 

Subpart  A — Amount  of  Payment  for  Institutional  Services 

Sec.  101.  Payment  for  inpatient  hospital  services. 

Sec.  102.  Single  reimbursement  limit  for  skilled  nursing  facilities. 

Sec.  10S.  Elimination  of  inpatient  routine  nursing  salary  cost  differential. 

Sec.  104-  Elimination  of  duplicate  overhead  payments  for  outpatient  services. 

Sec.  105.  Single  reimbursement  limit  for  home  health  agencies. 

Sec.  106.  Prohibiting  payment  for  Hill-Burton  free  care. 

Sec.  107.  Prohibiting  payment  for  anti-unionization  activities. 
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Sec.  108.  Reimbursement  of  provider-based  physicians. 

Sec.  109.  Prohibiting  recognition  of  payments  under  certain  percentage  arrange- 
ments. 

Sec.  110.  Elimination  of  lesser-of-cost-or-charge  provision. 
Sec.  111.  Elimination  of  private  room  subsidy. 

Subpart  B — Payments  for  Other  Services 

Sec.  112.  Reimbursement  for  inpatient  radiology  and  pathology  services. 
Sec.  113.  Reimbursement  for  assistants  at  surgery. 

Sec.  114-  Payments  to  health  maintenance  organizations  and  competitive  medical 
plans. 

Sec.  115.  Prohibition  of  payment  for  ineffective  drugs. 

Subpart  C — Other  Payment  Provisions 

Sec.  116.  Medicare  payments  secondary  for  older  workers  covered  under  group  health 
plans. 

Sec.  117.  Interest  charges  on  overpayments  and  underpayments. 

Sec.  118.  Audit  and  medical  claims  review. 

Sec.  119.  Private  sector  review  initiative. 

Sec.  120.  Temporary  delay  in  periodic  interim  payments. 

Part  II— Changes  in  Benefits,  Premiums,  and  Enrollment 

Sec.  121.  Medicare  coverage  of  Federal  employees. 
Sec.  122.  Hospice  care. 

Sec.  123.  Coverage  of  extended  care  services  without  regard  to  three-day  prior  hospi- 
talization requirement. 

Sec.  12^.  Provision  temporarily  holding  part  B  premium  at  constant  percentage  of 
cost. 

Sec.  125.  Special  enrollment  provisions  for  merchant  seamen. 

Part  III— Miscellaneous  Provisions 

Sec.  126.  Extending  medicare  proficiency  examination  authority. 

Sec.  127.  Regualtions  regarding  access  to  books  and  records. 

Sec.  128.  Technical  corrections  to  Omnibus  Budget  Reconciliation  Act  of  1981. 

Subtitle  B — Medicaid 

Sec.  131.  Copayments  by  medicaid  recipients. 
Sec.  132.  Modifications  in  lien  provisions. 

Sec.  133.  Limitation  on  Federal  financial  participation  in  erroneous  medical  assist- 
ance expenditures. 

Sec.  134-  Medicaid  coverage  of  home  care  for  certain  disabled  children. 

Sec.  135.  Six-month  moratorium  on  deregulation  of  skilled  nursing  and  intermediate 
care  facilities. 

Sec.  136.  Medicaid  program  in  American  Samoa. 

Sec.  137.  Technical  corrections  from  Omnibus  Budget  Reconciliation  Act  of  1981. 

Subtitle  C— Utilization  and  Quality  Control  Peer  Review 
Sec.  141.  Short  title  of  subtitle. 

Sec.  142.  Requirement  for  Secretary  to  enter  into  contracts. 

Sec.  143.  Establishment  of  utilization  and  quality  control  peer  review  program. 

Sec.  144-  Facilitation  of  private  review. 

Sec.  I45.  Waiver  of  liability  provision. 

Sec.  146.  Medicaid  provisions. 

Sec.  147.  Demonstration  projects  for  competitive  bidding  and  other  reimbursement 

methods. 
Sec.  148.  Technical  amendments. 
Sec.  149.  Effective  date. 

Sec.  150.  Maintenance  of  current  PSRO  agreements. 

Subtitle  D — Aid  to  Families  with  Dependent  Children 
Sec.  151.  Rounding  of  eligibility  and  benefit  amounts. 

Sec.  152.  Effective  date  of  application;  proration  of  first  month 's  AFDC  benefit. 
Sec.  153.  Absence  from  home  solely  by  reason  of  uniformed  service. 
Sec.  154-  Job  search. 

Sec.  155.  Proration  of  standard  amount  for  shelter  and  utilities. 
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Sec.  156.  Limitation  of  Federal  financial  participation  in  erroneous  assistance  ex- 
penditures. 

Sec.  157.  Exclusion  from  income  of  certain  State  payments. 

Sec.  158.  Extension  of  time  for  States  to  establish  a  work  incentive  demonstration 

program. 
Sec.  159.  Exclusion  from  income. 

Sec.  160.  Technical  amendments  to  social  services  and  foster  care  provisions  in  1981 
reconciliation  Act. 

Sec.  161.  Delayed  effective  date  in  cases  requiring  conforming  State  legislation. 

Subtitle  E — Child  Support  Enforcement 
Sec.  171.  Fee  for  services  to  non-AFDC  families. 

Sec.  172.  Allotments  from  pay  for  child  and  spousal  support  owed  by  members  of  the 
uniformed  services  on  actived  duty. 

Sec.  173.  Reimbursement  of  State  agency  in  initial  month  of  ineligibility  for  AFDC. 

Sec.  174-  Reduction  in  certain  Federal  payments  to  States  under  child  support  en- 
forcement program. 

Sec.  175.  Technical  amendments  to  child  support  enforcement  provisions  in  1981  re- 

concilliation  Act. 
Sec.  176.  Delayed  effective  date  in  cases  requiring  State  legislation. 

Subtitle  F — Supplemental  Security  Income 

Sec.  181.  Effective  date  of  application;  proration  of  initial  SSI  benefit  payment. 

Sec.  182.  Rounding  of  SSI  eligibility  and  benefit  amounts. 

Sec.  183.  Coordination  of  SSI  and  OASDI  cost-of-living  adjustments. 

Sec.  184-  Phaseout  of  hold  harmless  protection. 

Sec.  185.  Exclusion  from  resources  of  burial  plots  and  certain  funds  set  aside  for 
burial  expenses. 

Sec.  186.  Mandatory  passthrough  under  State  supplementation  provisions. 
Sec.  187.  Treatment  of  unnegotiated  checks  under  the  supplemental  security  income 
program. 

Subtitle  G — Unemployment  Compensation 
Sec.  191.  Rounding  of  benefit  amounts. 

Sec.  192.  Use  of  certain  amounts  transferred  to  State  unemployment  funds. 
Sec.  193.  Treatment  of  certain  employees  of  institutions  of  higher  education. 
Sec.  194-  Short-time  compensation. 

TITLE  II-REVENUE  MEASURES 

Subtitle  A — Provisions  Relating  to  Individuals 

Sec.  201.  Alternative  minimum  tax  on  taxpayers  other  than  corporations. 
Sec.  202.  Limitation  on  medical  deduction. 

Sec.  203.  Limitation  on  deduction  for  nonbusiness  casualty  losses. 

Subtitle  B — Provisions  Primarily  Relating  to  Business 

Part  I — Reduction  in  Certain  Deductions  and  Credits 

Sec.  204.  15  percent  reduction  in  certain  corporate  preference  items. 
Sec.  205.  Amendments  to  investment  credit. 

Sec.  206.  Repeal  of  1985  and  1986  increases  in  accelerated  cost  recovery  deductions. 
Sec.  207.  Section  189  made  applicable  to  certain  corporations  for  nonresidential  real 
property. 

Part  II — Leasing 

Sec.  208.  Limitations  and  additional  requirements  on  leases  under  the  accelerated 

cost  recovery  system. 
Sec.  209.  Repeal  of  leasing;  special  rule  for  leases  with  economic  substance. 
Sec.  210.  Motor  vehicle  operating  leases. 

Part  III— Foreign  Tax 
Sec.  211.  Foreign  tax  credit  for  taxes  on  oil  and  gas  income. 

Sec.  212.  Current  taxation  of  foreign  oil  related  income  of  controlled  foreign  corpora- 
tions. 

Sec.  213.  Possession  tax  credit;  income  tax  liability  incurred  to  the  Virgin  Islands. 
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Part  IV— Tax-Exempt  Obligations 
Sec.  214-  Modification  of  exemption  for  small  issues. 

Sec.  215.  Public  approval  and  information  reporting  requirements  applicable  to  pri- 
vate activity  bonds. 
Sec.  216.  Cost  recovery  for  certain  property  financed  with  tax-exempt  bonds. 
Sec.  217.  Miscellaneous. 

Sec.  218.  Treatment  of  certain  refunding  obligations. 

Sec.  219.  Limitation  on  maturity  of  industrial  development  bonds. 

Sec.  220.  Mortgage  subsidy  bonds. 

Sec.  221.  Industrial  development  bonds  for  certain  residential  rental  property. 

Part  V— Mergers  and  Acquisitions 

Subpart  A — Changes  in  Tax  Treatment  of  Partial  Liquidations  and  of  Certain 
Distributions  of  Appreciated  Property 

Sec.  222.  Partial  liquidations. 

Sec.  223.  Distribution  of  appreciated  property  in  redemption  of  stock. 

Subpart  B — Certain  Stock  Purchases  Treated  as  Asset  Purchases 
Sec.  224.  Certain  stock  purchases  treated  as  asset  purchases. 

Subpart  C — Miscellaneous  Provisions 
Sec.  225.  Clarification  of  section  368(a)(1)(F). 

Sec.  226.  Amendments  relating  to  bailouts  through  use  of  holding  companies. 

Sec.  227.  Application  of  attribution  rules  for  purposes  of  sections  306  and  356(a)(2). 

Sec.  228.  Waiver  of  family  attribution  by  entities. 

Part  VI— Methods  of  Accounting 

Sec.  229.  Modification  of  regulations  on  the  completed  contract  method  of  account- 
ing. 

Sec.  230.  Annual  accrual  method  of  accounting  extended  to  certain  partnerships. 
Part  VII— Original  Issue  Discount 

Sec.  231.  Original  issue  discount  taken  into  account  on  basis  of  constant  interest 
rate. 

Sec.  232.  Tax  treatment  of  stripped  bonds. 

Part  VIII— Other  Business  Provisions 
Sec.  233.  Targeted  jobs  tax  credit. 

Sec.  234.  Accelerated  payment  of  income  tax  by  corporations. 

Subtitle  C — Pensions 
Part  I— Contribution  and  Loan  Limits 

Sec.  235.  Lower  contribution  and  benefit  limits  for  certain  annuities,  etc. 
Sec.  236.  Loans  treated  as  distributions. 

Part  II— Repeal  of  Special  Limitations  on  Plans  Benefiting  Self-Employed 
Individuals  or  Owner-Employees 

Sec.  237.  Repeal  of  special  qualification  requirements. 

Sec.  238.  Repeal  of  special  limitations  on  deduction  for  self-employed  individuals 

and  subchapter  S  corporations. 
Sec.  239.  Allowance  of  exclusion  of  death  benefit  for  self-employed  individuals. 
Sec.  240.  Special  rules  for  top  heavy  plans. 
Sec.  241.  Effective  dates. 

Part  III— Other  Requirements 

Sec.  242.  Required  distributions  for  qualified  plans. 
Sec.  243.  Required  distributions  in  case  of  individual  retirement  plans. 
Sec.  244-  Limitation  on  exclusion  for  group-term  life  insurance  purchased  for  em- 
ployees. 

Sec.  245.  Limitation  on  estatae  tax  exclusions  under  section  2039. 
Sec.  246.  Organizations  performing  management  functions. 

Sec.  247.  Existing  personal  service  corporations  may  liquidate  under  section  333 
during  1983  or  1984- 


Sec.  248.  Employee  leasing. 

Sec.  24-9.  Nondiscriminatory  coordination  of  defined  contribution  plans  with  OASDI. 
Sec.  250.  Authority  of  Secretary  to  allocate  income  and  deductions  in  the  case  of  cer- 
tain corporations. 

Part  IV— Miscellaneous 

Sec.  251.  Church  plans. 

Sec.  252.  Deferred  compensation  plans  for  State  judges. 

Sec.  253.  Profit-sharing  plan  contributions  on  behalf  of  disabled. 

Sec.  254-  Exemption  for  trusts  which  include  governmental  plans. 

Subtitle  D — Taxation  of  Life  Insurance  Companies  and  Annuities 

Part  I— Coinsurance  arrangements 

Subpart  A — Modified  Coinsurance  Contracts 

Sec.  255.  Repeal  of  optional  treatment  of  policies  reinsured  under  modified  coinsur- 
ance contracts. 

Sec.  256.  Specialaccounting  rules  relating  to  repeal  of  section  820. 

Subpart  B — Other  Reinsurance  Agreements 

Sec.  257.  Denial  of  interest  deduction  on  indebtedness  incurred  in  connection  with 

reinsurance  agreements. 
Sec.  258.  Allocation  of  income,  etc.  in  the  case  of  other  reinsurance  agreements. 

Part  II — 2-Year  Temporary  Provisions  Relating  to  Taxation  of  Life 
Ixsi  trance  Companies 

Sec.  259.  Increase  in  amount  of  dividend  deduction  allowed;  pension  plan  reserves. 
Sec.  260.  Computation  of  amount  of  life  insurance  reserves. 
Sec.  261.  Modification  of  menge  formula. 

Sec.  262.  Consolidated  returns  to  be  computed  on  a  botton  line  basis. 

Sec.  263.  Effective  dates;  special  rules  applicable  to  transactions  before  effective  date. 

Part  III— Excess  Interest;  Amounts  Received  Under  Annuity  Contracts; 
Computation  of  Reserves 

Sec.  264-  Allowance  of  deduction  for  excess  interest. 

Sec.  265.  Treatment  of  amounts  received  and  under  annuity  contracts  before  annuity 

starting  date. 
Sec.  266.  Flexible  premium  contracts. 

Sec.  267.  Reduction  in  approximate  revaluation  method  of  computing  reserves. 

Part  IV — Underpayments  of  Estimated  Tax  for  1982 

Sec.  268.  Underpayments  of  estimated  tax  for  1982. 

Subtitle  E — Employment  Taxes 

Part  I — In  General 

Sec.  269.  Treatment  of  real  estate  agents  and  direct  sellers. 

Sec.  270.  Simplified  procedure  for  determining  amount  of  employment  taxes. 

Part  II — Federal  Unemployment  Tax 

Subpart  A — Increase  in  Federal  Unemployment  Tax 

Sec.  271.  Increase  in  Federal  unemployment  tax  wage  base  and  rate. 

Subpart  B — Other  Financing  Provisions 

Sec.  272.  Credit  reduction  not  to  apply  when  State  makes  certain  repayments. 

Sec.  273.  Limitation  of  fifth  year  credit  reduction. 

Sec.  274-  Deferral  of  interest  in  case  of  certain  States  with  high  unemployment  rates. 

Sec.  275.  Required  repayments  from  extended  unemployment  compensation  account. 

Sec.  276.  Treatment  of  certain  services  performed  by  students. 

Sec.  277.  Treatment  of  certain  alien  farm  workers. 

Part  III — Medicare  Coverage 

Sec.  278.  Medicare  coverage  of,  and  application  of  hospital  insurance  tax  to,  Federal 
employment. 
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Subtitle  F— Excise  Taxes 

Part  I— Airport  and  Airway 

Sec.  279.  Tax  on  fuel  used  in  noncommercial  aviation. 

Sec.  280.  Tax  on  transportation  by  air. 

Sec.  281.  Extension  of  Airport  and  Airway  Trust  Fund. 

Part  II— Communications  Services 
Sec.  282.  Extension  of  excise  tax  on  communications  services. 

Part  III— Cigarettes 
Sec.  283.  Increase  in  tax  on  cigarettes. 

Part  IV— TAPS  Adjustment  Eliminated 
Sec.  284-  Elimination  of  the  TAPS  adjustment. 

Subtitle  G — Miscellaneous 

Two-year  extension  of  exclusion  from  gross  income  of  national  research 

service  awards. 
Special  rules  for  certain  amateur  sports  organizations. 
New  Jersey  general  revenue  sharing  allocation. 
Illegal  payments  to  government  officials  or  employees. 
Debt  management  provisions. 
Jefferson  County  mental  health  center. 
Alaska  native  corporations. 
Awarding  of  costs  and  certain  fees. 

Treatment  of  certain  lending  of  finance  businesses  for  purposes  of  the  tax 

on  personal  holding  companies. 
Additional  refunds  relating  to  repeal  of  excise  tax  on  buses. 

TITLE  III—TAXPA  YER  COMPLIANCE 

Subpart  A — Withholding  on  Interest  and  Dividends 

Withholding  on  interest  and  dividends. 
Credit  against  tax. 

Returns  regarding  payments  of  dividends  and  payments  of  interest. 
Returns  regarding  payments  of  patronage  dividends. 
Denial  of  deduction  for  certain  taxes. 
Penalties. 

Conforming  and  clerical  amendments. 
Effective  dates;  special  rules. 

Subtitle  B — Improved  Information  Reporting 

Part  I— Expanded  Reporting 

Reporting  of  interest. 
Obligations  required  to  be  registered. 
Returns  of  brokers. 

Information  reporting  requirements  for  payments  of  remuneration  for  serv- 
ices and  direct  sales. 
State  and  local  income  tax  refunds. 
Employer  reporting  with  respect  to  tips. 

Part  II— Provisions  To  Improve  Reporting  Generally 

Sec.  315.  Increased  penalties  for  failure  to  file  information  return  or  to  furnish  state- 
ment. 

Sec.  316.  Increased  in  civil  penalty  on  failure  to  supply  identifying  numbers. 

Sec.  317.  Extension  of  withholding  to  certain  payments  where  identifying  number 

not  furnished  or  inaccurate. 
Sec.  318.  Minimum  penalty  for  extended  failure  to  file. 
Sec.  319.  Information  returns. 
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Subtitle  C — Abusive  Tax  Shelters,  Etc.;  Substantial  Underpayments;  False 
Documents;  Frivolous  Returns 

Part  I— Abusive  Tax  Shelters,  Etc. 

Sec.  320.  Penalty  for  promoting  abusive  tax  shelters,  etc. 

Sec.  321.  Action  to  enjoin  promoters  of  abusive  tax  shelters,  etc. 

Sec.  322.  Procedural  rules  applicable  to  penalties  under  sections  6700,  6701  and  6702. 

Part  II— Substantial  Underpayment;  False  Documents;  Frivolous  Returns; 

Etc. 

Sec.  323.  Penalty  for  substantial  understatement. 

Sec.  324-  Penalties  for  documents  understating  tax  liability. 

Sec.  325.  Fraud  penalty. 

Sec.  326.  Penalty  for  frivolous  returns. 

Sec.  327.  Relief  from  criminal  penalty  for  failure  to  file  estimated  tax  where  taxpay- 
er falls  within  statutory  exceptions. 
Sec.  328.  Adjustments  to  estimated  tax  provisions. 
Sec.  329.  Increases  in  certain  criminal  fines. 
Sec.  330.  Special  rules  with  respect  to  certain  cash. 

Subtitle  D — Administrative  Summons 

Sec.  331.  Special  procedures  for  third-party  summons. 

Sec.  332.  Duty  of  third-party  record  keeper. 

Sec.  333.  Limitation  on  use  of  administrative  summons. 

Subtitle  E — Withholding  on  Pensions  and  Other  Retirement  Income 

Sec.  334-  Withholding  on  pensions  annuities,  and  certain  other  deferred  income. 
Sec.  335.  Partial  rollovers  of  IRA  distributions  permitted. 

Subtitle  F — Transactions  Outside  the  United  States  or  Involving  Foreign  Persons 

Sec.  336.  Jurisdiction  of  court  and  enforcement  of  summons  in  case  of  persons  resid- 
ing outside  the  United  States. 

Sec.  337.  Admissibility  of  evidence  maintained  in  foreign  countries. 

Sec.  338.  Penalty  for  failure  to  furnish  information  with  respect  to  certain  foreign 
corporations. 

Sec.  339.  Information  requirements  with  respect  to  certain  foreign-owned  corpora- 
tions. 

Sec.  340.  Returns  with  respect  to  foreign  personal  holding  companies. 
Sec.  341.  Authority  to  delay  date  for  filing  certain  returns  relating  to  foreign  corpo- 
rations and  foreign  trusts. 
Sec.  342.  Withholding  of  tax  on  nonresident  aliens  and  foreign  corporations. 
Sec.  343.  Technical  amendment  relating  to  penalty  under  section  905(c). 

Subtitle  G — Modification  of  Interest  Provisions 
Sec.  344-  Interest  compounded  daily. 

Sec.  345.  Determination  of  rate  of  interest  to  be  made  semiannually. 
Sec.  346.  Restrictions  on  payment  of  interest  for  certain  periods. 

Subtitle  H — Taxpayer  Safeguard  Amendments 

Sec.  347.  Increase  in  certain  exemptions  from  levy. 

Sec.  348.  Required  release  of  lien. 

Sec.  349.  Requirement  of  timely  notice  of  levy. 

Sec.  350.  Amount  of  damages  in  case  of  wrongful  levy. 

Subtitle  I — Other  Provisions 

Sec.  351.  Disallowance  of  deductions  relating  to  narcotics  trafficking. 

Sec.  352.  Sense  of  Congress  with  respect  to  providing  of  additional  funds  to  Internal 

Revenue  Service. 
Sec.  353.  Report  on  forms. 
Sec.  354.  Exemption  of  veterans '  organizations. 
Sec.  355.  Amendment  to  Communications  Act  of 1934- 
Sec.  356.  Confidentiality  and  disclosure  of  returns  and  return  information. 
Sec.  357.  Civil  damages  against  United  States  for  unauthorized  disclosures  by  an 

employee. 

Sec.  358.  Disclosure  for  use  in  certain  audits  by  General  Accounting  Office. 
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TITLE  IV— TAX  TREATMENT  OF  PARTNERSHIP  ITEMS 
Sec.  401.  Short  title. 

Sec.  402.  Tax  treatment  of  partnership  items. 
Sec.  403.  Requirement  that  statement  be  furnished  to  partner. 
Sec.  404-  Returns  required  from  all  partnerships  with  United  States  partners. 
Sec.  405.  Return  requirement  for  United  States  persons  having  interest  in  foreign 
partnerships. 

Sec.  406.  Special  rule  for  certain  international  satellite  partnerships. 

TITLE  V— AIRPORT  AND  AIR  WA  Y  IMPROVEMENT 

Sec.  501.  Short  title. 

Sec.  502.  Declaration  of  policy. 

Sec.  503.  Definitions. 

Sec.  504.  National  airport  and  airway  system  plans. 

Sec.  505.  Airport  improvement  program. 

Sec.  506.  Airway  improvement  program. 

Sec.  507.  Apportionment  of  funds. 

Sec.  508.  Use  of  apportioned  and  discretionary  funds;  miscellaneous  conditions. 

Sec.  509.  Submission  and  approval  of  project  grant  applications. 

Sec.  510.  United  States  share  of  project  costs. 

Sec.  511.  Project  sponsorship. 

Sec.  512.  Grant  agreements. 

Sec.  513.  Project  costs. 

Sec.  514-  Payments  under  grant  agreements. 

Sec.  515.  Performance  of  construction  work. 

Sec.  516.  Use  of  Government-owned  lands. 

Sec.  517.  False  statements. 

Sec.  518.  Access  to  records. 

Sec.  519.  General  powers. 

Sec.  520.  Civil  rights. 

Sec.  521.  Reports  to  Congress. 

Sec.  522.  Report  on  ability  of  airports  to  finance  airport  development  needs. 

Sec.  523.  Repeals;  effective  date;  saving  provisions;  and  separability. 

Sec.  524.  Miscellaneous  amendments. 

Sec.  525.  Safety  certification  of  airports. 

Sec.  526.  Contracting  authority. 

Sec.  527.  Study  of  airport  access. 

Sec.  528.  Part-time  operation  of  flight  service  stations. 

Sec.  529.  Explosive  detection  K-9  teams. 

Sec.  530.  Release  of  certain  conditions. 

Sec.  531.  Continuation  of  certain  certificates. 

Sec.  532.  State  taxation. 

TITLE  VI— FEDERAL  SUPPLEMENTAL  COMPENSATION  PROGRAM 

Subtitle  A — Extension  of  Benefits 

Sec.  601.  Short  title. 

Sec.  602.  Federal-State  agreements. 

Sec.  603.  Payments  to  States  having  agreements  for  the  payment  of  Federal  supple- 
mental compensation. 
Sec.  604.  Financing  provisions. 
Sec.  605.  Definitions. 
Sec.  606.  Fraud  and  overpayments. 

Subtitle  B — Taxation  of  Unemployed  Compensation 
Sec.  611.  Taxation  of  unemployment  compensation. 

(c)  Amendment  of  195 '4  Code. — Except  as  otherwise  expressly  pro- 
vided, whenever  in  titles  II,  III,  and  IV  an  amendment  or  repeal  is 
expressed  in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or 
other  provision,  the  reference  shall  be  considered  to  be  made  to  a 
section  or  other  provision  of  the  Internal  Revenue  Code  of  1954- 
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TITLE  I— PROVISIONS  RELA  TING  TO  SA  VINGS  IN  HEALTH 
AND  INCOME  SECURITY  PROGRAMS 

Subtitle  A — Medicare 

Part  I— Changes  in  Payments  for  Services 

Subpart  A — Amount  of  Payment  for  Institutional  Services 

PAYMENT  FOR  INPATIENT  HOSPITAL  SERVICES 

Sec.  101.  (a)(1)  Title  XVIII  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  section: 

"payment  to  hospitals  for  inpatient  hospital  services 

"Sec.  1886.  (a)(l)(A)(i)  The  Secretary,  in  determining  the  amount 
of  the  payments  that  may  be  made  under  this  title  with  respect  to 
operating  costs  of  inpatient  hospital  services  (as  defined  in  para- 
graph (4))  shall  not  recognize  as  reasonable  (in  the  efficient  delivery 
of  health  services)  costs  for  the  provision  of  such  services  by  a  hospi- 
tal for  a  cost  reporting  period  to  the  extent  such  costs  exceed  the  ap- 
plicable percentage  (as  determined  under  clause  (ii))  of  the  average 
of  such  costs  for  all  hospitals  in  the  same  grouping  as  such  hospital 
for  comparable  time  periods. 

"(ii)  For  purposes  of  clause  (i),  the  applicable  percentage  for  hospi- 
tal cost  reporting  periods  beginning — 

"(I)  on  or  after  October  1,  1982,  and  before  October  1,  1983,  is 
120  percent; 

"(II)  on  or  after  October  1,  1983,  and  before  October  1,  1984,  is 
115  percent;  and 

"(III)  on  or  after  October  1,  1984,  is  110  percent. 
"(B)(i)  For  purposes  of  subparagraph  (A)  the  Secretary  shall  estab- 
lish case  mix  indexes  for  all  short-term  hospitals,  and  shall  set 
limits  for  each  hospital  based  upon  the  general  mix  of  types  of 
medical  cases  with  respect  to  which  such  hospital  provides  services 
for  which  payment  may  be  made  under  this  title. 

"(ii)  The  Secretary  shall  set  such  limits  for  a  cost  reporting  period 
of  a  hospital — 

"(I)  by  updating  available  data  for  a  previous  period  to  the 
immediate  preceding  cost  reporting  period  by  the  estimated 
average  rate  of  change  of  hospital  costs  industry-wide,  and 

"(II)  by  projecting  for  the  cost  reporting  period  by  the  applica- 
ble percentage  increase  (as  defined  in  subsection  (b)(3)(B)). 
"(C)  The  limitation  established  under  subparagraph  (A)  for  any 
hospital  shall  in  no  event  be  lower  than  the  allowable  operating 
costs  of  inpatient  hospital  services  (as  defined  in  paragraph  (4))  rec- 
ognized under  this  title  for  such  hospital  for  such  hospital  s  last 
cost  reporting  period  prior  to  the  hospitaVs  first  cost  reporting 
period  for  which  this  section  is  in  effect. 

"(2)  The  Secretary  shall  provide  for  such  exemptions  from,  and  ex- 
ceptions and  adjustments  to,  the  limitation  established  under  para- 
graph (1)(A)  as  he  deems  appropriate,  including  those  which  he 
deems  necessary  to  take  into  account — 
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"(A)  the  special  needs  of  sole  community  hospitals,  of  new 
hospitals,  of  risk  based  health  maintenance  organizations,  and 
of  hospitals  which  provide  atypical  services  or  essential  commu- 
nity services,  and  to  take  into  account  extraordinary  circum- 
stances beyond  the  hospitals  control,  medical  and  paramedical 
education  costs,  significantly  fluctuating  population  in  the  serv- 
ice area  of  the  hospital,  and  unusual  labor  costs, 

"(B)  the  special  needs  of  psychiatric  hospitals  and  of  public  or 
other  hospitals  that  serve  a  significantly  disportionate  number 
of  patients  who  have  low  income  or  are  entitled  to  benefits 
under  part  A  of  this  title,  and 

"(C)  a  decrease  in  the  inpatient  hospital  services  that  a  hospi- 
tal provides  and  that  are  customarily  provided  directly  by  simi- 
lar hospitals  which  results  in  a  significant  distortion  in  the  op- 
erating costs  of  inpatient  hospital  services. 
"(3)  The  limitation  established  under  paragraph  (1)(A)  shall  not 
apply  with  respect  to  any  hospital  which — 

"(A)  is  located  outside  of  a  standard  metropolitan  statistical 
area,  and 

"(B)(i)  has  less  than  50  beds,  and 

"(ii)  was  in  operation  and  had  less  than  50  beds  on  the  date 
of  the  enactment  of  this  section. 
"(4)  For  purposes  of  this  section,  the  term  'operating  costs  of  inpa- 
tient hospital  services'  includes  all  routine  operating  costs,  ancillary 
service  operating  costs,  and  special  care  unit  operating  costs  with  re- 
spect to  inpatient  hospital  services  and  such  costs  are  determined  on 
an  average  per  admission  or  per  discharge  basis  (as  determined  by 
the  Secretary). 

"(b)(1)  Notwithstanding  sections  1814(b)  but  subject  to  the  provi- 
sions of  sections  1813,  if  the  operating  costs  of  inpatient  hospital 
services  (as  defined  in  subsection  (a)(4))  of  a  hospital  for  a  cost  re- 
porting period  subject  to  this  paragraph — 

"(A)  are  less  than  or  equal  to  the  target  amount  (as  defined  in 
paragraph  (3))  for  that  hospital  for  that  period,  the  amount  of 
the  payment  with  respect  to  such  operating  costs  payable  under 
part  A  on  a  per  discharge  or  per  admission  basis  (as  the  case 
may  be)  shall  be  equal  to  the  amount  of  such  operating  costs, 
plus — 

"(i)  50  percent  of  the  amount  by  which  the  target  amount 
exceeds  the  amount  of  the  operating  costs,  or 
"(ii)  5  percent  of  the  target  amount, 
whichever  is  less;  or 

"(B)  are  greater  than  the  target  amount,  the  amount  of  the 
payment  with  respect  to  such  operating  costs  payable  under  part 
A  on  a  per  discharge  or  per  admission  basis  (as  the  case  may  be) 
shall  be  equal  to  (i)  the  target  amount,  plus  (ii)  in  the  case  of 
cost  reporting  periods  beginning  on  or  after  October  1,  1982,  and 
before  October  1,  1984,  25  percent  of  the  amount  by  which  the 
amount  of  the  operating  costs  exceeds  the  target  amount; 
except  that  in  no  case  may  the  amount  payable  under  this  title  with 
respect  to  operating  costs  of  inpatient  hospital  services  exceed  the 
maximum  amount  payable  with  respect  to  such  costs  pursuant  to 
subsection  (a). 
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"(2)  Paragraph  (1)  shall  not  apply  to  cost  reporting  periods  of  hos- 
pitals beginning  on  or  after  October  1,  1985. 

"(3)(A)  For  purposes  of  this  subsection,  the  term  'target  amount' 
means,  with  respect  to  a  hospital  for  a  particular  12-month  cost  re- 
porting period — 

(i)  in  the  case  of  the  first  such  reporting  period  for  which 
this  subsection  is  in  effect,  the  allowable  operating  costs  of  in- 
patient hospital  services  (as  defined  in  subsection  (a)(4))  recog- 
nized under  this  title  for  such  hospital  for  the  preceding  12- 
month  cost  reporting  period,  and 

"(ii)  in  the  case  a  later  reporting  period,  the  target  amount  for 
the  preceding  12-month  cost  reporting  period, 
increased  by  the  applicable  percentage  increase  under  subparagraph 
(B)  for  that  particular  cost  reporting  period. 

(B)  For  purposes  of  subparagraph  (A),  the  'applicable  percentage 
increase'  for  any  12-month  cost  reporting  period  shall  be  equal  to  1 
percentage  point  plus  the  percentage,  estimated  by  the  Secretary,  by 
which  the  cost  of  the  mix  of  goods  and  services  (including  personnel 
costs  but  excluding  non-operating  costs)  comprising  routine,  ancil- 
lary, and  special  care  unit  inpatient  hospital  services,  based  on  an 
index  of  appropriately  weighted  indicators  of  changes  in  wages  and 
prices  which  are  representative  of  the  mix  of  goods  and  services  in- 
cluded in  such  inpatient  hospital  services,  for  such  cost  reporting 
period  exceeds  the  cost  of  such  mix  of  goods  and  services  for  the  pre- 
ceding 12-month  cost  reporting  period. 

"(4)(A)  The  Secretary  shall  provide  for  an  exemption  from,  or  an 
exception  and  adjustment  to,  the  method  under  this  subsection  for 
determining  the  amount  of  payment  to  a  hospital  where  events 
beyond  the  hospital's  control  or  extraordinary  circumstances,  in- 
cluding changes  in  the  case  mix  of  such  hospital,  create  a  distortion 
in  the  increase  in  costs  for  a  cost  reporting  period  (including  any 
distortion  in  the  costs  for  the  base  period  against  which  such  in- 
crease is  measured).  The  Secretary  may  provide  for  such  other  ex- 
emptions from,  and  exceptions  and  adjustments  to,  such  method  as 
the  Secretary  deems  appropriate,  including  those  which  he  deems 
necessary  to  take  into  account  a  decrease  in  the  inpatient  hospital 
services  that  a  hospital  provides  and  that  are  customarily  provided 
directly  by  similar  hospitals  which  results  in  a  significant  distor- 
tion in  the  operating  costs  of  inpatient  hospital  services. 

"(B)  Paragraph  (1)  shall  not  apply  to  payment  of  hospitals  which 
is  otherwise  determined  under  paragraph  (3)  of  section  1814(b). 

"(5)  In  the  case  of  any  hospital  having  any  cost  reporting  period  of 
other  than  a  12-month  period,  the  Secretary  shall  determine  the  12- 
month  period  which  shall  be  used  for  purposes  of  this  section. 

"(6)(A)  The  Secretary  shall  provide  for  an  adjustment  under  this 
paragraph  in  the  amount  of  payment  otherwise  provided  a  hospital 
under  this  subsection  in  the  case  of  a  hospital  which,  as  of  August 
15,  1982,  was  subject  to  the  taxes  (hereinafter  in  this  paragraph  re- 
ferred to  as  the  FICA  taxes ')  imposed  by  section  3111  of  the  Inter- 
nal Revenue  Code  of  1954  and  which  is  not  subject  to  such  taxes  for 
part  or  all  of  a  cost  reporting  period  beginning  on  or  after  October  1, 
1982. 

<((B)  In  making  such  adjustment  for  a  cost  reporting  period  the 
Secretary  shall  estimate  the  amount  of  the  operating  costs  of  inpa- 
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tient  hospital  services  that  would  have  resulted  if  the  hospital  was 
subject  to  the  FICA  taxes  during  that  period.  In  making  such  esti- 
mate the  Secretary  shall  reduce  the  amount  of  such  FICA  taxes  that 
would  have  been  paid  (but  not  below  zero)  by  the  amount  of  costs 
which  the  hospital  demonstrates  to  the  satisfaction  of  the  Secretary 
were  incurred  in  the  period  for  pensions,  health,  and  other  fringe 
benefits  for  employees  (and  former  employees  and  family  members) 
comparable  to,  and  in  lieu  of,  the  benefits  provided  under  title  II 
and  this  title  of  the  Social  Security  Act 

"(C)  If  a  hospital's  operating  costs  of  inpatient  hospital  services 
estimated  under  subparagraph  (B)  is  greater  than  the  hospital's  op- 
erating costs  of  inpatient  hospital  services  determined  without 
regard  to  this  paragraph  for  a  cost  reporting  period,  then  the  Secre- 
tary shall  reduce  the  amount  otherwise  paid  the  hospital  (respecting 
operating  costs  of  inpatient  hospital  services)  under  this  subsection 
for  the  period  by  the  amount  by  which — 

"(V  the  amount  that  would  have  been  paid  the  hospital  if  (I) 
the  amount  of  the  operating  costs  of  inpatient  hospital  services 
estimated  under  subparagraph  (B)  were  the  treated  as  the\ 
amount  of  the  operating  costs  of  inpatient  hospital  services  and 
(II)  subsection  (a)  did  not  apply  to  the  determination, 
exceeds — 

"(ii)  the  amount  that  would  otherwise  have  been  paid  the 
hospital  if  subsection  (a)  (and  this  paragraph)  did  not  apply; 
except  that,  in  making  such  determination  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1984,  clause  (ii)  of  paragraph  (1)(B) 
shall  continue  to  apply. 

"(c)(1)  The  Secretary  may  provide,  in  his  discretion,  that  payment 
with  respect  to  services  provided  by  a  hospital  in  a  State  may  be 
made  in  accordance  with  a  hospital  reimbursement  control  system 
in  a  State,  rather  than  in  accordance  with  the  other  provisions  of 
this  title,  if  the  chief  executive  officer  of  the  State  requests  such 
treatment  and  if— 

"(A)  the  Secretary  determines  that  the  system,  if  approved 
under  this  subsection,  will  apply  (i)  to  substantially  all  nonfed- 
eral acute  care  hospitals  (as  defined  by  the  Secretary)  in  the 
State  and  (ii)  to  the  review  of  at  least  75  percent  of  all  revenues 
or  expenses  in  the  State  for  inpatient  hospital  services  and  of 
revenues  or  expenses  for  inpatient  hospital  services  provided 
under  the  State 's  plan  approved  under  title  XIX; 

"(B)  the  Secretary  has  been  provided  satisfactory  assurances 
as  to  the  equitable  treatment  under  the  system  of  all  entities 
(including  Federal  and  State  programs)  that  pay  hospitals  for 
inpatient  hospital  services,  of  hospital  employees,  and  of  hospi- 
tal patients;  and 

"(C)  the  Secretary  has  been  provided  satisfactory  assurances 
that  under  the  system,  over  36-month  periods  (the  first  such 
period  beginning  with  the  first  month  in  which  this  subsection 
applies  to  that  system  in  the  State),  the  amount  of  payments 
made  under  this  title  under  such  system  will  not  exceed  the 
amount  of  payments  which  would  otherwise  have  been  made 
under  this  title  not  using  such  system. 
"(2)  In  determining  under  paragraph  (1)(C)  the  amount  of  pay- 
ment which  would  otherwise  have  been  made  under  this  title  for  a 
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State,  the  Secretary  may  provide  for  appropriate  adjustment  of  such 
amount  to  take  into  account  previous  reductions  effected  in  the 
amount  of  payments  made  under  this  title  in  the  State  due  to  the 
operation  of  the  hospital  reimbursement  control  system  in  the  State 
if  the  system  has  resulted  in  an  aggregate  rate  of  increase  in  operat- 
ing costs  of  inpatient  hospital  services  (as  defined  in  subsection 
(a)(4))  under  this  title  for  hospitals  in  the  State  which  is  less  than 
the  aggregate  rate  of  increase  in  such  costs  under  this  title  for  hospi- 
tals in  the  United  States. 

"(3)  The  Secretary  shall  discontinue  payments  under  a  system  de- 
scribed in  paragraph  (1)  if  the  Secretary — 

"(A)  determines  that  the  system  no  longer  meets  the  require- 
ment of  paragraph  (1)(A)  or 

"(B)  has  reason  to  believe  that  the  assurances  described  in 
subparagraph  (B)  or  (C)  of  paragraph  (1)  are  not  being  (or  will 
not  be)  met  ".  _ 
(2)  Section  1861(v)(l)(L)  of  such  Act  is  amended  by  striking  out 
"(i)"  and  all  that  follows  through  "(ii)". 

(b) (1)  The  amendments  made  by  subsection  (a)  shall  apply  to  cost 
reporting  periods  beginning  on  or  after  October  1,  1982. 

(2)  (A)  The  Secretary  of  Health  and  Human  Services  shall  first 
issue  such  final  regulations  (whether  on  an  interim  or  other  basis) 
before  October  1,  1982,  as  may  be  necessary  to  implement  such 
amendments  on  a  timely  basis.  If  such  regulations  are  promulgated 
on  an  interim  final  basis,  the  Secretary  shall  take  such  steps  as  may 
be  necessary  to  provide  opportunity  for  public  comment,  and  appro- 
priate revision  based  thereon,  so  as  to  provide  that  such  regulations 
are  not  on  an  interim  basis  later  than  March  SI,  1983. 

(B)  Chapter  35  of  title  5,  United  States  Code,  shall  not  apply, 
until  January  1,  1984,  to  collection  of  information  and  information 
collection  requests  which  the  Secretary  of  Health  and  Human  Serv- 
ices determines  to  be  necessary  to  carry  out  the  amendments  made 
by  this  section. 

(3)  Section  1135  of  the  Social  Security  Act  is  amended  by  adding 
at  the  end  the  following  new  subsection: 

"(c)  The  Secretary  shall  develop,  in  consultation  with  the  Senate 
Committee  on  Finance  and  the  Committee  on  Ways  and  Means  of 
the  House  of  Representatives,  proposals  for  legislation  which  would 
provide  that  hospitals,  skilled  nursing  facilities,  and,  to  the  extent 
feasible,  other  providers,  would  be  reimbursed  under  title  XVIII  of 
this  Act  on  a  prospective  basis.  The  Secretary  shall  report  such  pro- 
posals to  such  committees  not  later  than  December  31,  1982.  ". 

(c) (1)  Section  1814(b)  of  the  Social  Security  Act  is  amended — 

(A)  by  striking  out  "section  1813"  in  the  matter  before  para- 
graph (1)  and  inserting  in  lieu  thereof  "sections  1813  and  1886"; 
and 

(B)  by  striking  out  "until  the  Secretary  determines"  in  the 
second  sentence  and  inserting  in  lieu  thereof  "until  the  first  day 
of  the  seventh  month  beginning  after  the  date  the  Secretary  de- 
termines and  notifies  the  Governor  of  the  State". 

(2)  Section  1833(a)(2)(B)  of  such  Act  is  amended  by  inserting  "and 
except  as  may  be  provided  in  section  1886"  after  "except  those  de- 
scribed in  subparagraph  (C)  of  this  paragraph". 
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(d)  Section  1861(v)(7)  of  such  Act  is  amended  by  inserting  "(A)" 
after  "(7)"  and  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(B)  For  further  limitations  on  reasonable  cost  and  determination 
of  payment  amounts  for  operating  costs  of  inpatient  hospital  serv- 
ices and  waivers  for  certain  States,  see  section  1886.  ". 

SINGLE  REIMBURSEMENT  LIMIT  FOR  SKILLED  NURSING  FACILITIES 

Sec.  102.  (a)  Section  1861(v)(l)  of  the  Social  Security  Act  is 
amended — 

(1)  in  subparagraph  (E),  by  striking  out  ";  except  that"  and 
all  that  follows  and  inserting  in  lieu  thereof  a  period; 

(2)  in  subparagraph  (E),  by  striking  out  "(E)"  and  inserting  in 
_  ,Jieu  thereof  "(ii)";  and 

(3)  by  inserting  after  subparagraph  (D)  the  following: 

,  ~  -  -  "(E)(i)  Such  regulations  shall  provide  that  any  determination  of 
reasonable  cost  with  respect  to  services  provided  by  hospital-based 
skilled  nursing  facilities  shall  be  made  on  the  basis  of  a  single 
standard  based  on  the  reasonableness  of  costs  incurred  by  free 
standing  skilled  nursing  facilities,  subject  to  such  adjustments  as 
the  Secretary  may  deem  appropriate.  " 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  cost  reporting  periods  beginning  on  or  after  October  1, 
1982. 

ELIMINATION  OF  INPATIENT  ROUTINE  NURSING  SALARY  COST 
DIFFERENTIAL 

Sec.  103.  (a)  Subparagraph  (J)  of  section  1861(v)(l)  of  the  Social 
Security  Act  is  amended  to  read  as  follows: 

"(J)  Such  regulations  may  not  provide  for  any  inpatient  routine 
salary  cost  differential  as  a  reimbursable  cost  for  hospitals  and 
skilled  nursing  facilities. 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  cost  reporting  periods  ending  after  September  30,  1982,  but 
in  the  case  of  any  cost  reporting  period  beginning  before  October  1, 
1982,  any  reduction  in  payments  under  title  XVIII  of  the  Social  Se- 
curity Act  to  a  hospital  or  skilled  nursing  facility  resulting  from 
such  amendment  shall  be  imposed  only  in  proportion  to  the  part  of 
the  period  which  occurs  after  September  30,  1982. 

ELIMINATION  OF  DUPLICATE  OVERHEAD  PAYMENTS  FOR  OUTPATIENT 

SERVICES 

Sec.  104.  (a)  The  last  sentence  of  section  1842(b)(3)  of  the  Social 
Security  Act  is  amended  by  inserting  after  "1861(v)(l)(K)"  the  fol- 
lowing: ",  and  in  determining  the  reasonable  charge  for  such  serv- 
ices, the  Secretary  may  limit  such  reasonable  charge  to  a  percentage 
of  the  amount  of  the  prevailing  charge  for  similar  services  fur- 
nished in  a  physician's  office,  taking  into  account  the  extent  to 
which  overhead  costs  associated  with  such  outpatient  services  have 
been  included  in  the  reasonable  cost  or  charge  of  the  facility". 
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(b)  The  amendment  made  by  subsection  (a)  made  by  this  section 
shall  be  effective  with  respect  to  services  furnished  on  or  after  Octo- 
ber 1,  1982. 

SINGLE  REIMBURSEMENT  LIMIT  FOR  HOME  HEALTH  AGENCIES 

Sec.  105.  (a)  Section  1861(v)(l)(L)  of  the  Social  Security  Act,  as 
amended  by  section  101(a)(2)  of  this  subtitle,  is  amended  by  insert- 
ing "free  standing"  after  "75th  percentile  of  such  costs  per  visit 
for,f. 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  cost  reporting  periods  beginning  on  or  after  the  date  of  the 
enactment  of  this  Act. 

PROHIBITING  PAYMENT  FOR  HILL-BURTON  FREE  CARE 

Sec.  106.  (a)  Section  1861(v)(l)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 

"(M)  Such  regulations  shall  provide  that  costs  respecting  care  pro- 
vided by  a  provider  of  services,  pursuant  to  an  assurance  under  title 
VI  or  XVI  of  the  Public  Health  Service  Act  that  the  provider  will 
make  available  a  reasonable  volume  of  services  to  persons  unable  to 
pay  therefor,  shall  not  be  allowable  as  reasonable  costs. ". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  any  costs  incurred  under  title  XVIII  of  the  Social  Security 
Act,  except  that  it  shall  not  apply  to  costs  which  have  been  allowed 
prior  to  the  date  of  the  enactment  of  this  Act  pursuant  to  the  final 
court  order  affirmed  by  a  United  States  Court  of  Appeals. 

PROHIBITING  PAYMENT  FOR  ANTI-UNIONIZATION  ACTIVITIES 

Sec.  107.  (a)  Section  1861(v)(l)  of  the  Social  Security  Act,  as 
amended  by  section  106(a)  of  this  subtitle,  is  further  amended  by 
adding  after  subparagraph  (M)  the  following  new  subparagraph: 

"(N)  In  determining  such  reasonable  costs,  costs  incurred  for  ac- 
tivities directly  related  to  influencing  employees  respecting  unioniza- 
tion may  not  be  included.  ". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  costs  incurred  after  the  date  of  the  enactment  of  this  Act. 

REIMBURSEMENT  OF  PROVIDER-BASED  PHYSICIANS 

Sec.  108.  (a)  Title  XVIII  of  the  Social  Security  Act  is  amended  by 
adding  after  section  1886  of  the  Social  Security  Act  (as  added  by 
section  101(a)(1)  of  this  subtitle)  the  following  new  section: 

"PAYMENT  OF  PROVIDER-BASED  PHYSICIANS 

"Sec.  1887.  (a)(1)  The  Secretary  shall  by  regulation  determine  cri- 
teria for  distinguishing  those  services  (including  inpatient  and  out- 
patient services)  rendered  in  hospitals  or  skilled  nursing  facilities — 
"(A)  which  constitute  professional  medical  services,  which  are 
personally  rendered  for  an  individual  patient  by  a  physician 
and  which  contribute  to  the  diagnosis  or  treatment  of  an  indi- 
vidual patient,  and  which  may  be  reimbursed  as  physicians' 
services  under  part  B,  and 


97-588  0-82-2 


16 


"(B)  which  constitute  professional  services  which  are  rendered 
for  the  general  benefit  to  patients  in  a  hospital  or  skilled  nurs- 
ing facility  and  which  may  be  reimbursed  only  on  a  reasonable 
cost  basis. 

"(2)(A)  For  purposes  of  cost  reimbursement,  the  Secretary  shall  rec- 
ognize as  a  reasonable  cost  of  a  hospital  or  skilled  nursing  facility 
only  that  portion  of  the  costs  attributable  to  services  rendered  by  a 
physician  in  such  hospital  or  facility  which  are  services  described  in 
paragraph  (1)(B),  apportioned  on  the  basis  of  the  amount  of  time  ac- 
tually spent  by  such  physician  rendering  such  services. 

"(B)  In  determining  the  amount  of  the  payments  which  may  be 
made  with  respect  to  services  described  in  paragraph  (1)(B),  after  ap- 
portioning costs  as  required  by  subparagraph  (A),  the  Secretary  may 
not  recognize  as  reasonable  (in  the  efficient  delivery  of  health  serv- 
ices) such  portion  of  the  providers  costs  for  such  services  to  the 
extent  that  such  costs  exceed  the  reasonable  compensation  equiva- 
lent for  such  services.  The  reasonable  compensation  equivalent  for 
any  service  shall  be  established  by  the  Secretary  in  regulations. 

"(C)  The  Secretary  may,  upon  a  showing  by  a  hospital  or  facility 
that  it  is  unable  to  recruit  or  maintain  an  adequate  number  of  phy- 
sicians for  the  hospital  or  facility  on  account  of  the  reimbursement 
limits  established  under  this  subsection,  grant  exceptions  to  such  re- 
imbursement limits  as  may  be  necessary  to  allow  such  provider  to 
provide  a  compensation  level  sufficient  to  provide  adequate  physi- 
cian services  in  such  hospital  or  facility.  ". 

(2)  Section  1861(v)(7)  of  such  Act,  as  amended  by  section  101(d)  of 
this  subtitle,  is  further  amended  by  adding  at  the  end  the  following 
new  subparagraph: 

"(C)  For  provisions  restricting  payment  for  provider-based  physi- 
cians 1  services,  see  section  1887. ". 

(c)  The  Secretary  of  Health  and  Human  Services  shall  first  pro- 
mulgate regulations  to  carry  out  section  1887(a)  of  the  Social  Secu- 
rity Act  not  later  than  October  1,  1982.  Such  regulations  shall 
become  effective  on  October  1,  1982,  and  shall  be  effective  with  re- 
spect to  cost  reporting  periods  ending  after  September  30,  1982,  but 
in  the  case  of  any  cost  reporting  period  beginning  before  October  1, 
1982,  any  reduction  in  payments  under  title  XVIII  of  the  Social  Se- 
curity Act  to  a  hospital  or  skilled  nursing  facility  resulting  from  the 
such  regulations  shall  be  imposed  only  in  proportion  to  the  part  of 
the  period  which  occurs  after  September  30,  1982. 

PROHIBITING  RECOGNITION  OF  PAYMENTS  UNDER  CERTAIN 
PERCENTAGE  ARRANGEMENTS 

Sec.  109.  (a)  Section  1887  of  the  Social  Security  Act  (as  added  by 
section  108(a)  of  this  subtitle)  is  amended — 

(1)  by  inserting  "and  payment  under  certain  percentage 
arrangements"  at  the  end  of  its  heading,  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 
"(b)(1)  Except  as  provided  in  paragraph  (2),  in  the  case  of  a  pro- 
vider of  services  which  is  paid  under  this  title  on  a  reasonable  cost 
basis,  or  other  basis  related  to  costs  that  are  reasonable,  and  which 
has  entered  into  a  contract  for  the  purpose  of  having  services  fur- 
nished for  or  on  behalf  of  it,  the  Secretary  may  not  include  any  cost 
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incurred  by  the  provider  under  the  contract  if  the  amount  payable 
under  the  contract  by  the  provider  for  that  cost  is  determined  on  the 
basis  of  a  percentage  (or  other  proportion)  of  the  providers  charges, 
revenues,  or  claim  for  reimbursement. 
"(2)  Paragraph  (1)  shall  not  apply — 

"(A)  to  services  furnished  by  a  physician  and  described  in 
subsection  (a)(1)(B)  and  covered  by  regulations  in  effect  under 
subsection  (a),  and 

"(B)  under  regulations  established  by  the  Secretary,  where  the 
amount  involved  under  the  percentage  contract  is  reasonable 
and  the  contract — 

"(i)  is  a  customary  commerical  business  practice,  or 
(ii)  provides  incentives  for  the  efficient  and  economical 
operation  of  the  provider  of  services.  ". 

(b) (1)  Section  1861(v)(l)(H)(iii)  of  such  Act  is  amended  by  striking 
out  "(I)"  and  by  striking  out  ",  or  (II)"  and  all  that  follows  through 
"furnished  by  the  agency". 

(2)  Section  1861(v)(7)(C)  of  such  Act,  as  added  by  section  108(b)(2) 
of  this  subtitle,  is  further  amended  by  inserting  "and  for  payments 
under  certain  percentage  arrangements"  after  "services". 

(c) (1)  The  amendments  made  by  this  section  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act,  except  that  section 
1887(b)(1)  of  the  Social  Security  Act  shall  not  apply  before  October  1, 
1982,  to  services  furnished  by  a  physician  and  described  in  section 
1887(a)(1)(B)  of  such  Act 

(2)  In  the  case  of  a  contract  with  a  provider  of  services  entered 
into  prior  to  the  date  of  the  enactment  of  this  Act,  the  amendment 
made  by  subsection  (a)  shall  apply  to  payments  under  such  contract 
(A)  30  days  after  the  first  date  (after  such  date  of  enactment)  the 
provider  of  services  may  unilaterally  terminate  the  contract,  or  (B) 
one  year  after  the  date  of  the  enactment  of  this  Act,  whichever  is 
earlier. 

(3)  The  amendment  made  by  subsection  (b)(1)  shall  not  apply  to 
contracts  entered  into  before  the  date  of  the  enactment  of  this  Act. 

ELIMINATION  OF  LESSER-OF-COST-OR-CHARGE  PROVISION 

Sec.  110.  Section  1886  of  the  Social  Security  Act,  as  added  by  sec- 
tion 101(a)(1)  of  this  subtitle,  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(d)(1)  The  lesser-of-cost-or-charges  provisions  (described  in  para- 
graph (2))  will  not  apply  in  the  case  of  services  provided  by  a  class 
of  provider  of  services  if  the  Secretary  determines  and  certifies  to 
Congress  that  the  failure  of  such  provisions  to  apply  to  the  services 
provided  by  that  class  of  providers  will  not  result  in  any  increase  in 
the  amount  of  payments  made  for  those  services  under  this  title. 
Such  change  will  take  effect  with  respect  to  services  furnished,  or 
cost  reporting  periods  of  providers,  on  or  after  such  date  as  the  Sec- 
retary shall  provide  in  the  certification.  Such  change  for  a  class  of 
provider  shall  be  discontinued  if  the  Secretary  determines  and  noti- 
fies Congress  that  such  change  has  resulted  in  an  increase  in  the 
amount  of  payments  made  under  this  title  for  services  provided  by 
that  class  of  provider. 
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"(2)  The  lesser-of-cost-or-charges  provisions  referred  to  in  para- 
graph (1)  are  as  follows: 

"(A)  Clause  (B)  of  paragraph  (1)  and  paragraph  (2)  of  section 
1814(b). 

"(B)  So  much  of  subparagraph  (A)  of  section  1833(a)(2)  as  pro- 
vides for  payment  other  than  of  the  reasonable  cost  of  such  serv- 
ices, as  determined  under  section  1861(v). 

"(C)  Subclause  (II)  of  clause  (i)  and  clause  (ii)  of  section 
1833(a)(2)(B). ". 

ELIMINATION  OF  PRIVATE  ROOM  SUBSIDY 

Sec.  111.  (a)  The  Secretary  of  Health  and  Human  Services  shall, 
pursuant  to  section  1861(v)(2)  of  the  Social  Security  Act,  not  allow 
as  a  reasonable  cost  the  estimated  amount  by  which  the  costs  in- 
curred by  a  hospital  or  skilled  nursing  facility  for  nonmedically  nec- 
essary private  accommodations  for  medicare  beneficiaries  exceeds 
the  costs  which  would  have  been  incurred  by  such  hospital  or  facili- 
ty for  semiprivate  accommodations. 

(b)  The  Secretary  of  Health  and  Human  Services  shall  first  issue 
such  final  regulations  (whether  on  an  interim  or  other  basis)  as  may 
be  necessary  to  implement  subsection  (a)  by  October  1,  1982.  If  such 
regulations  are  promulgated  on  an  interim  final  basis,  the  Secretary 
shall  take  such  steps  as  may  be  necessary  to  provide  opportunity  for 
public  comment,  and  appropriate  revision  based  thereon,  so  as  to 
provide  that  such  regulations  are  not  on  an  interim  basis  later  than 
January  31,  1983. 

Subpart  B — Payments  for  Other  Services 

REIMBURSEMENT  FOR  INPATIENT  RADIOLOGY  AND  PATHOLOGY 

SERVICES 

Sec.  112.  (a)  Section  1833(a)(1)  of  the  Social  Security  Act  is 
amended — 

(1)  by  striking  out  clause  (B)  and  inserting  in  lieu  thereof  the 


following:  "(B)  with  respect  to  items  and  services  described  in 
section  1861(s)(10),  the  amounts  paid  shall  be  100  percent  of  the 


reasonable  charges  for  such  items  and  services,  "; 

(2)  by  inserting  "and"  at  the  end  of  clause  (F);  and 

(3)  by  striking  out  "and  (H)"  and  all  that  follows  through 
"for  such  items  and  services,  ". 

(b)  Clause  (1)  of  section  1833(b)  of  such  Act  is  amended  to  read  as 
follows:  "(1)  such  total  amount  shall  not  include  expenses  incurred 
for  items  and  services  described  in  section  1861(s)(10),  ". 

(c)  The  amendments  made  by  this  section  shall  apply  with  respect 
to  items  and  services  furnished  on  or  after  October  1,  1982. 

REIMBURSEMENT  FOR  ASSISTANTS  AT  SURGERY 

Sec.  113.  (a)  Section  1842(b)(6)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(D)(i)  In  the  case  of  physicians'  services  furnished  to  a  patient  in 
a  hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  sec- 
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tion  1861(b)(7),  no  payment  shall  be  made  under  this  part  for  serv- 
ices of  assistants  at  surgery  with  respect  to  a  surgical  procedure  if 
such  hospital  has  a  training  program  relating  to  the  medical  spe- 
cialty required  for  such  surgical  procedure  and  a  qualified  individ- 
ual on  the  staff  of  the  hospital  is  available  to  provide  such  services; 
except  that  payment  may  be  made  under  this  part  for  such  services, 
to  the  extent  that  such  payment  is  otherwise  allowed  under  this 
paragraph,  if  such  services,  as  determined  under  regulations  of  the 
Secretary — 

"(I)  are  required  due  to  exceptional  medical  circumstances, 
"(II)  are  performed  by  team  physicians  needed  to  perform 
complex  medical  procedures,  or 

"(III)  constitute  concurrent  medical  care  relating  to  a  medical 
condition  which  requires  the  presence  of  and  active  care  by,  a 
physician  of  another  specialty  during  surgery, 
and  under  such  other  circumstances  as  the  Secretary  determines  by 
regulation  to  be  appropriate. 

"(ii)  For  purposes  of  this  subparagraph,  the  term  'assistant  at  sur- 
gery' means  a  physician  who  actively  assists  the  physician  in  charge 
of  a  case  in  performing  a  surgical  procedure. 

"(Hi)  The  Secretary  shall  determine  appropriate  methods  of  reim- 
bursement of  assistants  at  surgery  where  such  services  are  reimburs- 
able under  this  part. ". 

(b)  (1)  The  amendment  made  by  subsection  (a)  is  effective  with  re- 
spect to  services  performed  on  or  after  October  1,  1982. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  first  issue 
such  final  regulations  (whether  on  an  interim  or  other  basis)  before 
October  1,  1982,  as  may  be  necessary  to  implement  the  amendment 
made  by  subsection  (a)  on  a  timely  basis.  If  such  regulations  are  pro- 
mulgated on  an  interim  final  basis,  the  Secretary  shall  take  such 
steps  as  may  be  necessary  to  provide  opportunity  for  public  comment, 
and  appropriate  revision  based  thereon,  so  as  to  provide  that  such 
regulations  are  not  on  an  interim  basis  later  than  January  31,  1983. 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  114.  (a)  Section  1876  of  the  Social  Security  Act  is  amended  to 
read  as  follows: 

"payments  to  health  maintenance  organizations  and 
competitive  medical  plans 

"Sec.  1876.  (a)(1)(A)  The  Secretary  shall  annually  determine — 

"(i)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  enrolled  under  this  section  with  a  eligible  organization 
which  has  entered  into  a  risk-sharing  contract  and  who  are  en- 
titled to  benefits  under  part  A  and  enrolled  under  part  B,  and 
"(ii)  a  per  capita  rate  of  payment  for  each  class  of  individuals 
who  are  so  enrolled  with  such  an  organization  and  who  are  en- 
rolled under  part  B  only. 
For  purposes  of  this  section,  the  term  'risk-sharing  contract'  means  a 
contract  entered  into  under  subsection  (g)  and  the  term  'reasonable 
cost  reimbursement  contract'  means  a  contract  entered  into  under 
subsection  (h). 
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"(B)  The  Secretary  shall  define  appropriate  classes  of  members, 
based  on  age,  disability  status,  and  such  other  factors  as  the  Secre- 
tary determines  to  be  appropriate,  so  as  to  ensure  actuarial  equiv- 
alence. The  Secretary  may  add  to,  modify,  or  substitute  for  such 
classes,  if  such  changes  will  improve  the  determination  of  actuarial 
equivalence. 

"(C)  The  annual  per  capita  rate  of  payment  for  each  such  class 
shall  be  equal  to  95  percent  of  the  adjusted  average  per  capita  cost 
(as  defined  in  paragraph  (4))  for  that  class. 

"(D)  In  the  case  of  a  eligible  organization  with  a  risk-sharing  con- 
tract, the  Secretary  shall  make  monthly  payments  in  advance  and 
in  accordance  with  the  rate  determined  under  subparagraph  (C)  and 
except  as  provided  in  subsection  (g)(2),  to  the  organization  for  each 
individual  enrolled  with  the  organizaton  under  this  section. 

"(E)  The  amount  of  payment  under  this  paragraph  may  be  retro- 
actively adjusted  to  take  into  account  any  difference  between  the 
actual  number  of  individuals  enrolled  in  the  plan  under  this  sec- 
tion and  the  number  of  such  individuals  estimated  to  be  so  enrolled 
in  determining  the  amount  of  the  advance  payment. 

"(2)  With  respect  to  any  eligible  organization  which  has  entered 
into  a  reasonable  cost  reimbursement  contract,  payments  shall  be 
made  to  such  plan  in  accordance  with  subsection  (h)(2)  rather  than 
paragraph  (1). 

"(3)  Payments  under  a  contract  to  an  eligible  organization  under 
paragraph  (1)  or  (2)  shall  be  instead  of  the  amounts  which  (in  the 
absence  of  the  contract)  would  be  otherwise  payable,  pursuant  to  sec- 
tions 1814(b)  and  1833(a),  for  services  furnished  by  or  through  the 
organization  to  individuals  enrolled  with  the  organization  under 
this  section. 

"(4)  For  purposes  of  this  section,  the  term  'adjusted  average  per 
capita  cost'  means  the  average  per  capita  amount  that  the  Secretary 
estimates  in  advance  (on  the  basis  of  actual  experience,  or  retrospec- 
tive actuarial  equivalent  based  upon  an  adequate  sample  and  other 
information  and  data,  in  a  geographic  area  served  by  an  eligible  or- 
ganization or  in  a  similar  area,  with  appropriate  adjustments  to 
assure  actuarial  equivalence)  would  be  payable  in  any  contract  year 
for  services  covered  under  parts  A  and  B,  or  part  B  only,  and  types 
of  expenses  otherwise  reimbursable  under  parts  A  and  B,  or  part  B 
only  (including  administrative  costs  incurred  by  organizations  de- 
scribed in  sections  1816  and  1842),  if  the  services  were  to  be  fur- 
nished by  other  than  an  eligible  organization  or,  in  the  case  of  serv- 
ices covered  only  under  section  1861(s)(2)(H),  if  the  services  were  to 
be  furnished  by  a  physician  or  as  an  incident  to  a  physician's  serv- 
ice. 

"(5)  The  payment  to  an  eligible  organization  under  this  section  for 
individuals  enrolled  under  this  section  with  the  organization  and 
entitled  to  benefits  under  part  A  and  enrolled  under  part  B  shall  be 
made  from  the  Federal  Hospital  Insurance  Trust  Fund  and  the  Fed- 
eral Supplementary  Medical  Insurance  Trust  Fund.  The  portion  of 
that  payment  to  the  organization  for  a  month  to  be  paid  by  the 
latter  trust  fund  shall  be  equal  to  200  percent  of  the  sum  of— 

"(A)  the  product  of  (i)  the  number  of  such  individuals  for  the 
month  who  have  attained  age  65,  and  (ii)  the  monthly  actuarial 
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rate  for  supplementary  medical  insurance  for  the  month  as  de- 
termined under  section  1839(c)(1),  and 

"(B)  the  product  of  (i)  the  number  of  such  individuals  for  the 
month  who  have  not  attained  age  65,  and  (ii)  the  monthly  actu- 
arial rate  for  supplementary  medical  insurance  for  the  month 
as  determined  under  section  1839(c)(4). 

The  remainder  of  that  payment  shall  be  paid  by  the  former  trust 

fund. 

"(6)  If  an  individual  is  enrolled  under  this  section  with  an  eligi- 
ble organization  having  a  risk-sharing  contract,  only  the  eligible  or- 
ganization shall  be  entitled  to  receive  payments  from  the  Secretary 
under  this  title  for  services  furnished  to  the  individual. 

"(b)  For  purposes  of  this  section,  the  term  'eligible  organization' 
means  a  public  or  private  entity  (which  may  be  a  health  mainte- 
nance organization  or  a  competitive  medical  plan),  organized  under 
the  laws  of  any  State,  which — 

"(1)  is  a  qualified  health  maintenance  organization  (as  de- 
fined in  section  1310(d)  of  the  Public  Health  Service  Act),  or 
"(2)  meets  the  following  requirements: 

"(A)  The  entity  provides  to  enrolled  members  at  least  the 
following  health  care  services: 

u(i)  Physicians'  services  performed  by  physicians  (as 
defined  in  section  1861(r)(l)). 
"(ii)  Inpatient  hospital  services. 

"(Hi)  Laboratory,  X-ray,  emergency,  and  preventive 
services. 

"(iv)  Out-of-area  coverage. 
"(B)  The  entity  is  compensated  (except  for  deductibles,  co- 
insurance, and  copayments)  for  the  provision  of  health  care 
services  to  enrolled  members  by  a  payment  which  is  paid  on 
a  periodic  basis  without  regard  to  the  date  the  health  care 
services  are  provided  and  which  is  fixed  without  regard  to 
the  frequency,  extent,  or  kind  of  health  care  service  actually 
provided  to  a  member. 

"(C)  The  entity  provides  physicians'  services  primarily  (i) 
directly  through  physicians  who  are  either  employees  or 
partners  of  such  organization,  or  (ii)  through  contracts  with 
individual  physicians  or  one  or  more  groups  of  physicians 
(organized  on  a  group  practice  or  individual  practice  basis). 

"(D)  The  entity  assumes  full  financial  risk  on  a  prospec- 
tive basis  for  the  provision  of  the  health  care  services  listed 
in  paragraph  (1),  except  that  such  entity  may — 

"(i)  obtain  insurance  or  make  other  arrangements  for 
the  cost  of  providing  to  any  enrolled  member  health 
care  services  listed  in  subparagraph  (A)  the  aggregate 
value  of  which  exceeds  $5,  000  in  any  year, 

"(ii)  obtain  insurance  or  make  other  arrangements 
for  the  cost  of  health  care  service  listed  in  subpara- 
graph (A)  provided  to  its  enrolled  members  other  than 
through  the  entity  because  medical  necessity  required 
their  provision  before  they  could  be  secured  through  the 
entity, 

"(Hi)  obtain  insurance  or  make  other  arrangements 
for  not  more  than  90  percent  of  the  amount  by  which 
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its  costs  for  any  of  its  fiscal  years  exceed  115  percent  of 
its  income  for  such  fiscal  year,  and 

"(iv)  make  arrangements  with  physicians  or  other 
health  professionals,  health  care  institutions,  or  any 
combination  of  such  individuals  or  institutions  to 
assume  all  or  part  of  the  financial  risk  on  a  prospec- 
tive basis  for  the  provision  of  basic  health  services  by 
the  physicians  or  other  health  professionals  or  through 
the  institutions. 
"(E)  The  entity  has  made  adequate  provision  against  the 

risk  of  insolvency,  which  provision  is  satisfactory  to  the 

Secretary. 

Paragraph  (2)(A)(ii)  shall  not  apply  to  an  entity  which  had  contract- 
ed with  a  single  State  agency  administering  a  State  plan  approved 
under  title  XIX  for  the  provision  of  services  (other  than  inpatient 
hospital  services)  to  individuals  eligible  for  such  services  under  such 
State  plan  on  a  prepaid  risk  basis  prior  to  1970. 

"(c)(1)  The  Secretary  may  not  enter  into  a  contract  under  this  sec- 
tion with  an  eligible  organization  unless  it  meets  the  requirements 
of  this  subsection  and  subsection  (e)  with  respect  to  members  en- 
rolled under  this  section. 

"(2)  The  organization  must  provide  to  members  enrolled  under 
this  section,  through  providers  and  other  persons  that  meet  the  ap- 
plicable requirements  of  this  title  and  part  A  of  title  XI — 

"(A)  only  those  services  covered  under  parts  A  and  B  of  this 
title,  for  those  members  entitled  to  benefits  under  part  A  and 
enrolled  under  part  B,  or 

"(B)  only  those  services  covered  under  part  B,  for  those  mem- 
bers enrolled  only  under  such  part, 
which  are  available  to  individuals  residing  in  the  geographic  area 
served  by  the  organization,  except  that  (i)  the  organization  may  pro- 
vide such  members  with  such  additional  health  care  services  as  the 
members  may  elect,  at  their  option,  to  have  covered,  and  (ii)  in  the 
case  of  an  organization  with  a  risk-sharing  contract,  the  organiza- 
tion may  provide  such  members  with  such  additional  health  care 
services  as  the  Secretary  may  approve.  The  Secretary  shall  approve 
any  such  additional  health  care  services  which  the  organization 
proposes  to  offer  to  such  members,  unless  the  Secretary  determines 
that  including  such  additional  services  will  substantially  discour- 
age  enrollment  by  covered  individuals  with  the  organization. 

"(3)(A)  Each  eligible  organization  must  have  an  open  enrollment 
period,  for  the  enrollment  of  individuals  under  this  section,  of  at 
least  30  days  duration  every  year,  and  must  provide  that  at  any 
time  during  which  enrollments  are  accepted,  the  organization  will 
accept  up  to  the  limits  of  its  capacity  (as  determined  by  the  Secre- 
tary) and  without  restrictions,  except  as  may  be  authorized  in  regu- 
lations, individuals  who  are  eligible  to  enroll  under  subsection  (d) 
in  the  order  in  which  they  apply  for  enrollment,  unless  to  do  so  i 
would  result  in  failure  to  meet  the  requirements  of  subsection  (f)  or 
would  result  in  the  enrollment  of  enrollees  substantially  nonrepre- 
sentative,  as  determined  in  accordance  with  regulations  of  the  Secre- 
tary, of  the  population  in  the  geographic  area  served  by  the  organi- 
zation. 
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"(B)  An  individual  may  enroll  under  this  section  with  an  eligible 
organization  in  such  manner  as  may  be  prescribed  in  regulations 
and  may  terminate  his  enrollment  with  the  eligible  organization  as 
of  the  beginning  of  the  first  calendar  month  following  a  full  calen- 
dar month  after  the  request  is  made  for  such  termination  (or,  in  the 
case  of  financial  insolvency  of  the  organization,  as  may  be  pre- 
scribed by  regulations)  or,  in  the  case  of  such  an  organization  with 
a  reasonable  cost  reimbursement  contract,  as  may  be  prescribed  by 
regulations. 

"(C)  The  Secretary  may  prescribe  the  procedures  and  conditions 
under  which  an  eligible  organization  that  has  entered  into  a  con- 
tract with  the  Secretary  under  this  subsection  may  inform  individ- 
uals eligible  to  enroll  under  this  section  with  the  organization  about 
the  organization,  or  may  enroll  such  individuals  with  the  organiza- 
tion. 

"(D)  The  organization  must  provide  assurances  to  the  Secretary 
that  it  will  not  expel  or  refuse  to  re-enroll  any  such  individual  be- 
cause of  the  individuals  health  status  or  requirements  for  health 
care  services,  and  that  it  will  notify  each  such  individual  of  such 
fact  at  the  time  of  the  individual's  enrollment. 
"(4)  The  organization  must — 

"(A)  make  the  services  described  in  paragraph  (2)  (and  such 
other  health  care  services  as  such  individuals  have  contracted 
for)  (i)  available  and  accessible  to  each  such  individual,  within 
the  area  served  by  the  organization,  promptly  as  appropriate 
and  in  a  manner  which  assures  continuity,  and  (ii)  when  medi- 
cally necessary,  available  and  accessible  twenty-four  hours  a 
day  and  seven  days  a  week,  and 

"(B)  provide  for  reimbursement  with  respect  to  services  which 
are  described  in  subparagraph  (A)  and  which  are  provided  to 
such  an  individual  other  than  through  the  organization,  if  (i) 
the  services  were  medically  necessary  and  immediately  required 
because  of  an  unforeseen  illness,  injury,  or  condition  and  (ii)  it 
was  not  reasonable  given  the  circumstances  to  obtain  the  serv- 
ices through  the  organization. 
"(5)(A)  The  organization  must  provide  meaningful  procedures  for 
hearing  and  resolving  grievances  between  the  organization  (includ- 
ing any  entity  or  individual  through  which  the  organization  pro- 
vides health  care  services)  and  members  enrolled  with  the  organiza- 
tion under  this  section. 

"(B)  A  member  enrolled  with  an  eligible  organization  under  this 
section  who  is  dissatisfied  by  reason  of  his  failure  to  receive  any 
health  service  to  which  he  believes  he  is  entitled  and  at  no  greater 
charge  than  he  believes  he  is  required  to  pay  is  entitled,  if  the 
amount  in  controversy  is  $100  or  more,  to  a  hearing  before  the  Secre- 
tary to  the  same  extent  as  is  provided  in  section  205(b),  and  in  any 
such  hearing  the  Secretary  shall  make  the  eligible  organization  a 
party.  If  the  amount  in  controversy  is  $1,000  or  more,  the  individual 
or  eligible  organization  shall,  upon  notifying  the  other  party,  be  en- 
titled to  judicial  review  of  the  Secretary's  final  decision  as  provided 
in  section  205(g),  and  both  the  individual  and  the  eligible  organiza- 
tion shall  be  entitled  to  be  parties  to  that  judicial  review. 

"(6)  The  organization  must  have  arrangements,  established  in  ac- 
cordance with  regulations  of  the  Secretary,  for  an  ongoing  quality 
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assurance  program  for  health  care  services  it  provides  to  such  indi- 
viduals, which  program  (A)  stresses  health  outcomes  and  (B)  pro- 
vides review  by  physicians  and  other  health  care  professionals  of  the 
process  followed  in  the  provision  of  such  health  care  services. 

('(d)  Subject  to  the  provisions  of  subsection  (c)(3),  every  individual 
entitled  to  benefits  under  part  A  and  enrolled  under  part  B  or  en- 
rolled under  part  B  only  (other  than  an  individual  medically  deter- 
mined to  have  end-stage  renal  disease)  shall  be  eligible  to  enroll 
under  this  section  with  any  eligible  organization  with  which  the 
Secretary  has  entered  into  a  contract  under  this  section  and  which 
serves  the  geographic  area  in  which  the  individual  resides. 
"(e)(1)  In  no  case  may — 

"(A)  the  portion  of  an  eligible  organizations  premium  rate 
and  the  actuarial  value  of  its  deductibles,  coinsurance,  and  co- 
payments  charged  (with  respect  to  services  covered  under  parts 
A  and  B)  to  individuals  who  are  enrolled  under  this  section 
with  the  organization  and  who  are  entitled  to  benefits  under 
part  A  and  enrolled  under  part  B,  or 

"(B)  the  portion  of  its  premium  rate  and  the  actuarial  value 
of  its  deductibles,  coinsurance,  and  copayments  charged  (with 
respect  to  services  covered  under  part  B)  to  individuals  who  are 
enrolled  under  this  section  with  the  organization  and  enrolled 
under  part  B  only 
exceed  the  actuarial  value  of  the  coinsurance  and  deductibles  that 
would  be  applicable  on  the  average  to  individuals  enrolled  under 
this  section  with  the  organization  (or,  if  the  Secretary  finds  that 
adequate  data  are  not  available  to  determine  that  actuarial  value, 
the  actuarial  value  of  the  coinsurance  and  deductibles  applicable  on 
the  average  to  individuals  in  the  area,  in  the  State,  or  in  the  United 
States,  eligible  to  enroll  under  this  section  with  the  organization,  or 
other  appropriate  data)  and  entitled  to  benefits  under  part  A  and 
enrolled  under  part  B,  or  enrolled  under  part  B  only,  respectively,  if 
they  were  not  members  of  an  eligible  organization. 

"(2)  If  the  eligible  organization  provides  to  its  members  enrolled 
under  this  section  services  in  addition  to  services  covered  under 
parts  A  and  B  of  this  title,  election  of  coverage  for  such  additional 
services  (unless  such  services  have  been  approved  by  the  Secretary 
under  subsection  (c)(2))  shall  be  optional  for  such  members  and  such 
organization  shall  furnish  such  members  with  information  on  the 
portion  of  its  premium  rate  or  other  charges  applicable  to  such  ad- 
ditional services.  In  no  case  may  the  sum  of— 

"(A)  the  portion  of  such  organizations  premium  rate  charged, 
with  respect  to  such  additional  services,  to  members  enrolled 
under  this  section,  and 

"(B)  the  actuarial  value  of  its  deductibles,  coinsurance,  and 
copayments  charged,  with  respect  to  such  services  to  such  mem- 
bers 

exceed  the  adjusted  community  rate  for  such  services. 

"(3)  For  purposes  of  this  section,  the  term  'adjusted  community 
rate'  for  a  service  or  services  means,  at  the  election  of  an  eligible 
organization,  either— 

"(A)  the  rate  of  payment  for  that  service  or  services  which  the 
Secretary  annually  determines  would  apply  to  a  member  en- 
rolled under  this  section  with  an  eligible  organization  if  the 


25 


rate  of  payment  were  determined  under  a  'community  rating 
system1  (as  defined  in  section  1302(8)  of  the  Public  Health  Serv- 
ice Act,  other  than  subparagraph  (Q),  or 

"(B)  such  portion  of  the  weighted  aggregate  premium,  which 
the  Secretary  annually  estimates  would  apply  to  a  member  en- 
rolled under  this  section  with  the  eligible  organization,  as  the 
Secretary  annually  estimates  is  attributable  to  that  service  or 
services, 

but  adjusted  for  differences  between  the  utilization  characteristics 
of  the  members  enrolled  with  the  eligible  organization  under  this 
section  and  the  utilization  characteristics  of  the  other  members  of 
the  organization  (or,  if  the  Secretary  finds  that  adequate  data  are 
not  available  to  adjust  for  those  differences,  the  differences  between 
the  utilization  characteristics  of  members  in  other  eligible  organiza- 
tions, or  individuals  in  the  area,  in  the  State,  or  in  the  United 
States,  eligible  to  enroll  under  this  section  with  an  eligible  organi- 
zation and  the  utilization  characteristics  of  the  rest  of  the  popula- 
tion in  the  area,  in  the  State,  or  in  the  United  States,  respectively). 

"(4)  Notwithstanding  any  other  provision  of  law,  the  eligible  orga- 
nization may  (in  the  case  of  the  provision  of  services  to  a  member 
enrolled  under  this  section  for  an  illness  or  injury  for  which  the 
member  is  entitled  to  benefits  under  a  workmen 's  compensation  law 
or  plan  of  the  United  States  or  a  State,  under  an  automobile  or  lia- 
bility insurance  policy  or  plan,  including  a  self  insured  plan,  or 
under  no  fault  insurance)  charge  or  authorize  the  provider  of  such 
services  to  charge,  in  accordance  with  the  charges  allowed  under 
such  law  or  policy — 

"(A)  the  insurance  carrier,  employer,  or  other  entity  which 
under  such  law,  plan,  or  policy  is  to  pay  for  the  provision  of 
such  services,  or 

"(B)  such  member  to  the  extent  that  the  member  has  been 
paid  under  such  law,  plan,  or  policy  for  such  services. 
"(f)(1)  Each  eligible  organization  with  which  the  Secretary  enters 
into  a  contract  under  this  section  shall  have,  for  the  duration  of 
such  contract,  an  enrolled  membership  at  least  one-half  of  which 
consists  of  individuals  who  are  not  entitled  to  benefits  under  this 
title  or  under  a  State  plan  approved  under  title  XIX. 

"(2)  The  Secretary  may  modify  or  waive  the  requirement  imposed 
by  paragraph  (1)  only  if  the  Secretary  determines  that — 

"(A)  special  circumstances  warrant  such  modification  or 
waiver,  and 

"(B)  the  eligible  organization  has  taken  and  is  making  rea- 
sonable efforts  to  enroll  individuals  who  are  not  entitled  to 
benefits  under  this  title  or  under  a  State  plan  approved  under 
^  title  XIX. 

"(g)(1)  The  Secretary  may  enter  a  risk-sharing  contract  with  any 
eligible  organization,  as  defined  in  subsection  (b)(1),  which  has  at 
least  5,000  members,  except  that  the  Secretary  may  enter  into  such  a 
contract  with  an  eligible  organization  that  has  fewer  members  if  the 
organization  primarily  serves  members  residing  outside  of  urbanized 
areas. 

"(2)  Each  risk-sharing  contract  shall  provide  that — 

"(A)  if  the  adjusted  community  rate,  as  defined  in  subsection 
(e)(3),  for  services  under  parts  A  and  B  (as  reduced  for  the  actu- 
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arial  value  of  the  coinsurance  and  deductibles  under  those 
parts)  for  members  enrolled  under  this  section  with  the  organi- 
zation and  entitled  to  benefits  under  part  A  and  enrolled  in 
part  B,  or 

"(B)  if  the  adjusted  community  rate  for  services  under  part  B 
(as  reduced  for  the  actuarial  value  of  the  coinsurance  and  de- 
ductibles under  that  part)  for  members  enrolled  under  this  sec- 
tion with  the  organization  and  entitled  to  benefits  under  part  B 
only 

is  less  than  the  average  of  the  per  capita  rates  of  payment  to  be 
made  under  subsection  (a)(1)  at  the  beginning  of  an  annual  contract 
period  for  members  enrolled  under  this  section  with  the  organiza- 
tion and  entitled  to  benefits  under  part  A  and  enrolled  in  part  B,  or 
enrolled  in  part  B  only,  respectively,  the  eligible  organization  shall 
provide  to  members,  enrolled  under  a  risk-sharing  contract  under 
this  section  with  the  organization  and  entitled  to  benefits  under 
part  A  and  enrolled  in  part  B,  or  enrolled  in  part  B  only,  respective- 
ly, the  additional  benefits  described  in  paragraph  (3)  which  are  se- 
lected by  the  eligible  organization  and  which  the  Secretary  finds  are 
at  least  equal  in  value  to  the  difference  between  that  average  per 
capita  payment  and  the  adjusted  community  rate  (as  so  reduced); 
except  that  this  paragraph  shall  not  apply  with  respect  to  any  orga- 
nization which  elects  to  receive  a  lesser  payment  to  the  extent  that 
there  is  no  longer  a  difference  between  the  average  per  capita  pay- 
ment and  adjusted  community  rate  (as  so  reduced).  If  the  Secretary 
finds  that  there  is  insufficient  enrollment  experience  to  determine 
an  average  of  the  per  capita  rates  of  payment  to  be  made  under  sub- 
section (a)(1)  at  the  beginning  of  a  contract  period,  the  Secretary 
may  determine  such  an  average  based  on  the  enrollment  experience 
of  other  contracts  entered  into  under  this  section. 

"(3)  The  additional  benefits  referred  to  in  paragraph  (2)  are — 

"(A)  the  reduction  of  the  premium  rate  or  other  charges  made 
with  respect  to  services  furnished  by  the  organization  to  mem- 
bers enrolled  under  this  section,  or 

"(B)  the  provision  of  additional  health  benefits, 
or  both. 

"(h)(1)  If- 

"(A)  the  Secretary  is  not  satisfied  that  an  eligible  organiza- 
tion has  the  capacity  to  bear  the  risk  of  potential  losses  under  a 
risk-sharing  contract  under  this  section,  or 

"(B)  the  eligible  organization  so  elects  or  has  an  insufficient 
number  of  members  to  be  eligible  to  enter  into  a  risk-sharing 
contract  under  subsection  (g)(1), 
the  Secretary  may,  if  he  is  otherwise  satisfied  that  the  eligible  orga- 
nization is  able  to  perform  its  contractual  obligations  effectively 
and  efficiently,  enter  into  a  contract  with  such  organization  pursu- 
ant to  which  such  organization  is  reimbursed  on  the  basis  of  its  rea- 
sonable cost  (as  defined  in  section  1861(v))  in  the  manner  prescribed 
in  paragraph  (3). 

"(2)  A  reasonable  cost  reimbursement  contract  under  this  subsec- 
tion may,  at  the  option  of  such  organization,  provide  that  the  Secre- 

tary— 

"(A)  will  reimburse  hospitals  and  skilled  nursing  facilities 
either  for  the  reasonable  cost  (as  determined  under  section 
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186 l(v))  or  for  payment  amounts  determined  in  accordance  with 
section  1886,  as  applicable,  of  services  furnished  to  individuals 
enrolled  with  such  organization  pursuant  to  subsection  (d),  and 
"(B)  will  deduct  the  amount  of  such  reimbursement  from  pay- 
ment which  would  otherwise  be  made  to  such  organization. 
If  such  an  eligible  organization  pays  a  hospital  or  skilled  nursing 
facility  directly,  the  amount  paid  shall  not  exceed  the  reasonable 
cost  of  the  services  (as  determined  under  section  1861(v))  or  the 
amount  determined  under  section  1886,  as  applicable,  unless  such 
organization  demonstrates  to  the  satisfaction  of  the  Secretary  that 
such  excess  payments  are  justified  on  the  basis  of  advantages  gained 
by  the  organization. 

"(3)  Payments  made  to  an  organization  with  a  reasonable  cost  re- 
imbursement contract  shall  be  subject  to  appropriate  retroactive  cor- 
rective adjustment  at  the  end  of  each  contract  year  so  as  to  assure 
that  such  organization  is  paid  for  the  reasonable  cost  actually  in- 
curred (excluding  any  part  of  incurred  cost  found  to  be  unnecessary 
in  the  efficient  delivery  of  health  services)  or  the  amounts  otherwise 
determined  under  section  1886  for  the  types  of  expenses  otherwise  re- 
imbursable under  this  title  for  providing  services  covered  under  this 
title  to  individuals  described  in  subsection  (a)(1). 

"(4)  Any  reasonable  cost  reimbursement  contract  with  an  eligible 
organization  under  this  subsection  shall  provide  that  the  Secretary 
shall  require,  at  such  time  following  the  expiration  of  each  account- 
ing period  of  the  eligible  organization  (and  in  such  form  and  in 
such  detail)  as  he  may  prescribe — 

(A)  that  the  organization  report  to  him  in  an  independently 
certified  financial  statement  its  per  capita  incurred  cost  based 
on  the  types  of  components  of  expenses  otherwise  reimbursable 
under  this  title  for  providing  services  described  in  subsection 
(a)(1),  including  therein,  in  accordance  with  accounting  proce- 
dures prescribed  by  the  Secretary,  its  methods  of  allocating  costs 
between  individuals  enrolled  under  this  section  and  other  indi- 
viduals enrolled  with  such  organization; 

"(B)  that  failure  to  report  such  information  as  may  be  re- 
quired may  be  deemed  to  constitute  evidence  of  likely  overpay- 
ment on  the  basis  of  which  appropriate  collection  action  may  be 
taken; 

"(C)  that  in  any  case  in  which  an  eligible  organization  is  re- 
lated to  another  organization  by  common  ownership  or  control, 
a  consolidated  financial  statement  shall  be  filed  and  that  the 
allowable  costs  for  such  organization  may  not  include  costs  for 
the  types  of  expense  otherwise  reimbursable  under  this  title,  in 
excess  of  those  which  would  be  determined  to  be  reasonable  in 
accordance  with  regulations  (providing  for  limiting  reimburse- 
ment to  costs  rather  than  charges  to  the  eligible  organization  by 
related  organizations  and  owners)  issued  by  the  Secretary;  and 

"(D)  that  in  any  case  in  which  compensation  is  paid  by  an 
eligible  organization  substantially  in  excess  of  what  is  normally 
paid  for  similar  services  by  similar  practitioners  (regardless  of 
method  of  compensation),  such  compensation  may  as  appropri- 
ate be  considered  to  constitute  a  distribution  of  profits. 
"(i)(l)  Each  contract  under  this  section  shall  be  for  a  term  of  at 
least  one  year,  as  determined  by  the  Secretary,  and  may  be  made 
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automatically  renewable  from  term  to  term  in  the  absence  of  notice 
by  either  party  of  intention  to  terminate  at  the  end  of  the  current 
term;  except  that  the  Secretary  may  terminate  any  such  contract  at 
any  time  (after  such  reasonable  notice  and  opportunity  for  hearing 
to  the  eligible  organization  involved  as  he  may  provide  in  regula- 
tions), if  he  finds  that  the  organization — 

"(A)  has  failed  substantially  to  carry  out  the  contract, 

"(B)  is  carrying  out  the  contract  in  a  manner  inconsistent 

with  the  efficient  and  effective  administration  of  this  section, 

or 

"(C)  no  longer  substantially  meets  the  applicable  conditions  of 
subsections  (b),  (c),  and  (e). 
"(2)  The  effective  date  of  any  contract  executed  pursuant  to  this 
section  shall  be  specified  in  the  contract. 
"(3)  Each  contract  under  this  section — 

"(A)  shall  provide  that  the  Secretary,  or  any  person  or  organi- 
zation designated  by  him — 

"(i)  shall  have  the  right  to  inspect  or  otherwise  evaluate 
(I)  the  quality,  appropriateness,  and  timeliness  of  services 
performed  under  the  contract  and  (II)  the  facilities  of  the 
organization  when  there  is  reasonable  evidence  of  some 
need  for  such  inspection,  and 

"(ii)  shall  have  the  right  to  audit  and  inspect  any  books 
and  records  of  the  eligible  organization  that  pertain  (I)  to 
the  ability  of  the  organization  to  bear  the  risk  of  potential 
financial  losses,  or  (II)  to  services  performed  or  determina- 
tions of  amounts  payable  under  the  contract; 
"(B)  shall  require  the  organization  with  a  risk-sharing  con- 
tract to  provide  (and  pay  for)  written  notice  in  advance  of  the 
contracts  termination,  as  well  as  a  description  of  alternatives 
for  obtaining  benefits  under  this  title,  to  each  individual  en- 
rolled under  this  section  with  the  organization;  and 

"(C)  shall  require  the  organization  to  comply  with  subsections 
(a)  and  (c)  of  section  1318  of  the  Public  Health  Service  Act  (re- 
lating to  disclosure  of  certain  financial  information)  and  with 
the  requirement  of  section  1301(c)(8)  of  such  Act  (relating  to  lia- 
bility arrangements  to  protect  members);  and 

"(D)  shall  contain  such  other  terms  and  conditions  not  incon- 
sistent with  this  section  (including  requiring  the  organization 
to  provide  the  Secretary  with  such  information)  as  the  Secretary 
may  find  necessary  and  appropriate. 
"(4)  The  Secretary  may  not  enter  into  a  risk-sharing  contract  with 
an  eligible  organization  if  a  previous  risk-sharing  contract  with 
that  organization  under  this  section  was  terminated  at  the  request 
of  the  organization  within  the  preceding  five-year  period,  except  in 
circumstances  which  warrant  special  consideration,  as  determined 
by  the  Secretary. 

"(5)  The  authority  vested  in  the  Secretary  by  this  section  may  be 
performed  without  regard  to  such  provisions  of  law  or  regulations 
relating  to  the  making,  performance,  amendment,  or  modification  of 
contracts  of  the  United  States  as  the  Secretary  may  determine  to  be 
inconsistent  with  the  furtherance  of  the  purpose  of  this  title.  ". 

(b)  Section  1861(s)(2)  of  the  Social  Security  Act  is  amended — 
(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (F); 
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(2)  by  inserting  "and"  after  the  semicolon  in  subparagraph 
(G);  and 

(3)  by  adding  after  subparagraph  (G)  the  following  new  sub- 
paragraph: 

"(H)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  an  eligible  organization  by  a  physician  as- 
sistant or  by  a  nurse  practitioner  (as  defined  in  subsection 
(aa)(3))  and  such  services  and  supplies  furnished  as  an  incident 
to  his  service  to  such  a  member  as  would  otherwise  be  covered 
under  this  part  if  furnished  by  a  physician  or  as  an  incident  to 
a  physician  s  service; 
(c)(1)  Subject  to  paragraph  (2),  the  amendment  made  by  subsection 
(a)  shall  apply  with  respect  to  services  furnished  on  or  after  the  ini- 
tial effective  date  (as  defined  in  paragraph  (4)),  except  that  such 
amendment  shall  not  apply — 

(A)  with  respect  to  services  furnished  by  an  eligible  organiza- 
tion to  any  individual  who  is  enrolled  with  that  organization 
under  an  existing  cost  contract  (as  defined  in  paragraph  (3)(A)) 
and  entitled  to  benefits  under  part  A,  or  enrolled  in  part  B,  of 
title  XVIII  of  the  Social  Security  Act  at  the  time  the  organiza- 
tion first  enters  into  a  new  risk-sharing  contract  (as  defined  in 
paragraph  (3)(D))  unless — 

(i)  the  individual  requests  at  any  time  that  the  amend- 
ment apply,  or 

(ii)  the  Secretary  determines  at  any  time  that  the  amend- 
ment should  apply  to  all  members  of  the  organization  be- 
cause of  administrative  costs  or  other  administrative  bur- 
dens involved  and  so  informs  in  advance  each  affected 
member  of  the  eligible  organization; 

(B)  with  respect  to  services  furnished  by  an  eligible  organiza- 
tion during  the  five-year  period  beginning  on  the  initial  effec- 
tive date,  if— 

(i)  the  organization  has  an  existing  risk-sharing  contract 
(as  defined  in  paragraph  (3)(B))  on  the  initial  effective  date, 
or 

(ii)  on  the  date  of  the  enactment  of  this  Act  the  organiza- 
tion was  furnishing  services  pursuant  to  an  existing  demon- 
stration project  (as  defined  in  paragraph  (3)(Q),  such  dem- 
onstration project  is  concluded  before  the  initial  effective 
date,  and  before  such  initial  effective  date  the  organization 
enters  into  an  existing  risk-sharing  contract, 

unless  the  organization  requests  that  the  amendment  apply  ear- 
lier; or 

(C)  with  respect  to  services  furnished  by  an  eligible  organiza- 
tion during  the  period  of  an  existing  demonstration  project  if 
on  the  initial  effective  date  the  organization  was  furnishing 
services  pursuant  to  the  project  and  if  the  project  concludes 
after  such  date. 

(2)(A)  In  the  case  of  an  eligible  organization  which  has  in  effect 
an  existing  cost  contract  (as  defined  in  paragraph  (3)(A))  on  the  ini- 
tial effective  date,  the  organization  may  receive  payment  under  a 
new  risk-sharing  contract  with  respect  to  a  current,  nonrisk  medi- 
care enrollee  (as  defined  in  subparagraph  (C))  only  to  the  extent  that 
the  organization  enrolls,  for  each  such  enrollee,  two  new  medicare 
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enrollees  (as  defined  in  subparagraph  (D)).  The  selection  of  those 
current  nonrisk  medicare  enrollees  with  respect  to  whom  payment 
may  be  so  received  under  a  new  risk-sharing  contract  shall  be  made 
in  a  nonbiased  manner. 

(B)  Subparagraph  (A)  shall  not  be  construed  to  prevent  an  eligible 
organization  from  providing  for  enrollment,  on  a  basis  described  in 
subsection  (a)(6)  of  section  1876  of  the  Social  Security  Act  (as 
amended  by  this  Act,  other  than  under  a  reasonable  cost  reimburse- 
ment contract),  of  current,  nonrisk  medicare  enrollees  and  from  pro- 
viding such  enrollees  with  some  or  all  of  the  additional  benefits  de- 
scribed in  section  1876(g)(2)  of  the  Social  Security  Act  (as  amended 
by  this  Act),  but  (except  as  provided  in  subparagraph  (A)) — 

(i)  payment  to  the  organization  with  respect  to  such  enrollees 
shall  only  be  made  in  accordance  with  the  terms  of  a  reason- 
able cost  reimbursement  contract,  and 

(ii)  no  payment  may  be  made  under  section  1876  of  such  Act 
with  respect  to  such  enrollees  for  any  such  additional  benefits. 

Individuals  enrolled  with  the  organization  under  this  subparagraph 
shall  be  considered  to  be  individuals  enrolled  with  the  organization 
for  the  purpose  of  meeting  the  requirement  of  section  1876(g)(2)  of 
the  Social  Security  Act  (as  amended  by  this  Act). 

(C)  For  purposes  of  this  paragraph,  the  term  "current,  nonrisk 
medicare  enrollee"  means,  with  respect  to  an  organization,  an  indi- 
vidual who  on  the  initial  effective  date — 

(i)  is  enrolled  with  that  organization  under  an  existing 
cost  contract,  and 

(ii)  is  entitled  to  benefits  under  part  A,  or  enrolled  in 
part  B,  of  title  XVIII  of  the  Social  Security  Act. 

(D)  For  purposes  of  this  paragraph,  the  term  "new  medicare  en- 
rollee" means,  with  respect  to  an  organization,  an  individual  who — 

(i)  is  enrolled  with  the  organization  after  the  date  the  organi- 
zation first  enters  into  a  new  risk-sharing  contract, 

(ii)  at  the  time  of  such  enrollment  is  entitled  to  benefits  under 
part  A,  or  enrolled  in  part  B,  of  title  XVIII  of  the  Social  Secu- 
rity Act,  and 

(Hi)  was  not  enrolled  with  the  organization  at  the  time  the 
individual  became  entitled  to  benefits  under  part  A,  or  to  enroll 
in  part  B,  of  such  title. 
(3)  For  purposes  of  this  subsection: 

(A)  The  term  "existing  cost  contract''  means  a  contract  which 
is  entered  into  under  section  1876  of  the  Social  Security  Act,  as 
in  effect  before  the  initial  effective  date,  or  reimbursement  on  a 
reasonable  cost  basis  under  section  1833(a)(1)(A)  of  such  Act, 
and  which  is  not  an  existing  risk-sharing  contract  or  an  exist- 
ing demonstration  project. 

(B)  The  term  "existing  risk-sharing  contract"  means  a  con- 
tract entered  into  under  section  1876(i)(2)(A)  of  the  Social  Secu- 
rity Act,  as  in  effect  before  the  initial  effective  date. 

(C)  The  term  "existing  demonstration  project"  means  a  dem- 
onstration project  under  section  402(a)  of  the  Social  Security 
Amendments  of  1967  or  under  section  222(a)  of  the  Social  Secu- 
rity Amendments  of  1972,  relating  to  the  provision  of  services 
for  which  payment  may  be  made  under  title  XVIII  of  the  Social 
Security  Act. 
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(D)  The  term  "new  risk-sharing  contract"  means  a  contract 
entered  into  under  section  1876(g)  of  the  Social  Security  Act,  as 
amended  by  this  Act 

(E)  The  term  "reasonable  cost  reimbursement  contract"  means 
a  contract  entered  into  under  section  1833(a)(1)  of  the  Social  Se- 
curity Act  or  under  section  1876(h)  of  such  Act,  as  amended  by 
this  Act. 

(4)  As  used  in  this  section,  the  term  "initial  effective  date" 
means — 

(A)  the  first  day  of  the  thirteenth  month  which  begins  after 
the  date  of  the  enactment  of  this  Act,  or 

(B)  the  first  day  of  the  first  month  after  the  month  in  which 
the  Secretary  of  Health  and  Human  Services  notifies  the  Com- 
mittee on  Finance  of  the  Senate  and  the  Committees  on  Ways 
and  Means  and  on  Energy  and  Commerce  of  the  House  of  Rep- 
resentatives that  he  is  reasonably  certain  that  the  methodology 
to  make  appropriate  adjustments  (referred  to  in  section 
1876(a)(4)  of  the  Social  Security  Act,  as  amended  by  this  Act) 
has  been  developed  and  can  be  implemented  to  assure  actuarial 
equivalence  in  the  estimation  of  adjusted  average  per  capita 
costs  under  that  section, 

whichever  is  later. 

(d)  The  Secretary  of  Health  and  Human  Services  shall  conduct  a 
study  of  the  additional  benefits  selected  by  eligible  organizations 
pursuant  to  section  1876(g)(2)  of  the  Social  Security  Act,  as  amended 
by  subsection  (a)  of  this  section.  The  Secretary  shall  report  to  the 
Congress  within  24  months  of  the  initial  effective  date  (as  defined 
in  subsection  (c)(4))  with  respect  to  the  findings  and  conclusions 
made  as  a  result  of  such  study. 

(e)  The  Secretary  of  Health  and  Human  Services  shall  conduct  a 
study  evaluating  the  extent  of,  and  reasons  for,  the  termination  by 
medicare  beneficiaries  of  their  memberships  in  organizations  with 
contracts  under  section  1876  of  the  Social  Security  Act.  Such  study 
may  be  coordinated  with  the  study  provided  for  under  section 
2178(d)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981.  In  con- 
ducting such  study,  the  Secretary  shall  place  special  emphasis  on 
the  quantity  and  quality  of  medical  care  provided  in  such  organiza- 
tions and  the  quality  of  such  care  when  provided  on  a  fee-for-service 
basis.  The  Secretary  shall  submit  an  interim  report  to  the  Congress, 
within  two  years  after  the  initial  effective  date  (as  defined  in  sub- 
section (c)(4)),  and  a  final  report  within  five  years  after  such  date 
containing  the  respective  interim  and  final  findings  and  conclusions 
made  as  a  result  of  such  study. 

PROHIBITION  OF  PAYMENT  FOR  INEFFECTIVE  DRUGS 

Sec.  115.  (a)  Effective  September  30,  1982,  section  131  of  Public 
Law  97-92  is  repealed,  and  the  provisions  of  such  section,  and  of 
section  210  of  the  Departments  of  Labor,  Health  and  Human  Serv- 
ices, and  Education  and  Related  Agencies  Appropriation  Act,  1982 
(H.R.  4560),  as  passed  by  the  House  of  Representatives  on  October  6, 
1981,  and  of  section  209  of  such  Act  as  reported  by  the  Senate  Com- 
mittee on  Appropriations  on  November  9,  1981,  shall  not  apply  to 
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any  sums  appropriated  for  fiscal  year  1983  or  any  succeeding  fiscal 
year. 

(b)  No  provision  of  law  limiting  the  use  of  funds  for  purposes  of 
enforcing  or  implementing  section  1862(c)  or  section  1903(i)(5)  of  the 
Social  Security  Act,  section  2103  of  the  Omnibus  Budget  Reconcili- 
ation Act  of  1981,  or  any  rule  or  regulation  issued  pursuant  to  any 
such  section  (including  any  provision  contained  in,  or  incorporated 
by  reference  into,  any  appropriation  Act  or  resolution  making  con- 
tinuing appropriations)  shall  apply  to  any  period  after  September 
30,  1982,  unless  such  provision  of  law  is  enacted  after  the  date  of 
the  enactment  of  this  Act  and  specifically  states  that  such  provision 
is  to  supersede  this  section. 

MEDICARE  PAYMENTS  SECONDARY  FOR  OLDER  WORKERS  COVERED 
UNDER  GROUP  HEALTH  PLANS 

Sec.  116.  (a)  Section  4  of  the  Age  Discrimination  in  Employment 
Act  of  1967  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(g)(1)  For  purposes  of  this  section,  any  employer  must  provide 
that  any  employee  aged  65  through  69  shall  be  entitled  to  coverage 
under  any  group  health  plan  offered  to  such  employees  under  the 
same  conditions  as  any  employee  under  age  65. 

"(2)  For  purposes  of  paragraph  (1),  the  term  'group  health  plan* 
has  the  meaning  given  to  such  term  in  section  162(i)(2)  of  the  Inter- 
nal Revenue  Code  of  1954.  "• 

(b)  Section  1862(b)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)(A)(i)  Payment  under  this  title  may  not  be  made,  except  as  pro- 
vided in  clause  (ii),  with  respect  to  any  item  or  service  furnished 
during  the  period  described  in  clause  (Hi)  to  an  individual  who  is 
over  64  but  under  70  years  of  age  (or  to  the  spouse  of  such  individu- 
al, if  the  spouse  is  over  64  but  under  70  years  of  age)  who  is  em- 
ployed at  the  time  such  item  or  service  is  furnished  to  the  extent 
that  payment  with  respect  to  expenses  for  such  item  or  service  has 
been  made,  or  can  reasonably  be  expected  to  be  made,  under  a  group 
health  plan  (as  defined  in  clause  (iv))  under  which  such  individual 
is  covered  by  reason  of  such  employment. 

"(ii)  Any  payment  under  this  title  with  respect  to  any  item  or  serv- 
ice during  the  period  described  in  clause  (Hi)  shall  be  conditioned 
on  reimbursement  to  the  appropriate  Trust  Fund  established  by  this 
title  when  notice  or  other  information  is  received  that  payment  for 
such  item  or  service  has  been  made  under  a  group  health  plan.  The 
Secretary  may  waive  the  provisions  of  this  clause  in  the  case  of  an 
individual  claim  if  he  determines  that  the  probability  of  recovery  or 
amount  involved  in  such  claim  does  not  warrant  the  pursuing  of 
the  claim. 

"(Hi)  The  provisions  of  clauses  (i)  and  (ii)  shall  apply  to  an  indi- 
vidual only  for  the  period  beginning  with  the  month  in  which  such 
individual  becomes  entitled  to  benefits  under  this  title  under  section 
226(a)  and  ending  with  the  month  in  which  such  individual  attains 
the  age  of  70  and  shall  not  include  any  month  for  which  the  indi- 
vidual would,  upon  application,  be  entitled  to  benefits  under  section 
226A. 
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"(iv)  For  purposes  of  this  paragraph,  the  term  'group  health  plan' 
has  the  meaning  given  to  such  term  in  section  162(i)(2)  of  the  Inter- 
nal Revenue  Code  of 1954. 

"(B)  Where  payment  for  an  item  or  service  under  a  group  health 
plan  is  less  than  the  amount  of  the  charge  for  such  item  or  service, 
payment  may  be  made  under  this  title  (without  regard  to  deducti- 
bles and  coinsurance  under  this  title)  for  the  remainder  of  such 
charge,  but — 

"(i)  such  payment  under  this  title  may  not  exceed  an  amount 
which  would  be  payable  under  this  title  for  such  item  or  service 
in  the  absence  of  such  group  health  plan;  and 

"(ii)  such  payment  under  this  title,  when  combined  with  the 
amount  payable  under  such  plan,  may  not  exceed — 

"(I)  in  the  case  of  an  item  or  service  payment  for  which  is 
determined  under  this  title  on  the  basis  of  reasonable  cost 
(or  other  cost-related  basis)  or  under  section  1886,  the 
amount  which  would  be  payable  under  this  title  on  such 
basis;  and 

"(II)  in  the  case  of  an  item  or  service  for  which  payment 
is  authorized  under  this  title  on  another  basis,  the  greater 
of- 

"(a)  the  amount  which  would  be  payable  under  the 
group  health  plan  (without  regard  to  deductibles  and 
coinsurance  under  such  plan),  or 

"(b)  the  reasonable  charge  or  other  amount  which 
would  be  payable  under  this  title  (without  regard  to  de- 
ductibles and  coinsurance  under  this  title). 
(c)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  January  1,  1983,  and  the  amendment  made  by  subsection  (b) 
shall  apply  with  respect  to  items  and  services  furnished  on  or  after 
such  date. 

INTEREST  CHARGES  ON  OVERPAYMENTS  AND  UNDERPAYMENTS 

Sec.  117.  (a)(1)  Section  1815  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  the  following  new  subsection: 

"(d)  Whenever  a  final  determination  is  made  that  the  amount  of 
payment  made  under  this  part  to  a  provider  of  services  was  in  excess 
of  or  less  than  the  amount  of  payment  that  is  due,  and  payment  of 
such  excess  or  deficit  is  not  made  (or  effected  by  offset)  within  30 
days  of  the  date  of  the  determination,  interest  shall  accrue  on  the 
balance  of  such  excess  or  deficit  not  paid  or  offset  (to  the  extent  that 
the  balance  is  owed  by  or  owing  to  the  provider)  at  a  rate  deter- 
mined in  accordance  with  the  regulations  of  the  Secretary  of  the 
Treasury  applicable  to  charges  for  late  payments.  ". 

(2)  Section  1833  of  such  Act  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(j)  Whenever  a  final  determination  is  made  that  the  amount  of 
payment  made  under  this  part  either  to  a  provider  of  services  or  to 
another  person  pursuant  to  an  assignment  under  section 
1842(b)(3)(B)(ii)  was  in  excess  of  or  less  than  the  amount  of  payment 
that  is  due,  and  payment  of  such  excess  or  deficit  is  not  made  (or 
effected  by  offset)  within  30  days  of  the  date  of  the  determination, 
interest  shall  accrue  on  the  balance  of  such  excess  or  deficit  not 
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paid  or  offset  (to  the  extent  that  the  balance  is  owed  by  or  owing  to 
the  provider)  at  a  rate  determined  in  accordance  with  the  regula- 
tions of  the  Secretary  of  the  Treasury  applicable  to  charges  for  late 
payments. ". 

(b)  The  amendments  made  by  subsection  (a)  apply  to  final  deter- 
minations made  on  or  after  the  date  of  the  enactment  of  this  Act. 

AUDIT  AND  MEDICAL  CLAIMS  REVIEW 

Sec.  118.  In  addition  to  any  funds  otherwise  provided  for  fiscal 
years  1983,  1984,  and  1985  for  payments  to  intermediaries  and  carri- 
ers under  agreements  entered  into  under  sections  1816  and  1842  of 
the  Social  Security  Act,  there  are  transferred  from  the  Federal  Hos- 
pital Insurance  Trust  Fund  and  the  Federal  Supplementary  Medical 
Insurance  Fund  in  such  proportions  as  the  Secretary  of  Health  and 
Human  Services  determines  to  be  appropriate,  an  additional 
$45,000,000  for  each  of  such  fiscal  years  for  payments  to  such  inter- 
mediaries and  carriers  under  such  agreements  to  be  used  exclusively 
for  the  purpose  of  carrying  out  provider  cost  audits  and  reviews  of 
medical  necessity,  consistent  with  the  provisions  of  sections  1816 
and  1842  of  the  Social  Security  Act. 

PRIVATE  SECTOR  REVIEW  INITIATIVE 

Sec.  119.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
undertake  an  initiative  to  improve  medical  review  by  intermediaries 
and  carriers  under  title  XVIII  of  Social  Security  Act  and  to  encour- 
age similar  review  efforts  by  private  insurers  and  other  private  enti- 
ties. The  initiative  shall  include  the  development  of  specific  stand- 
ards for  measuring  the  performance  of  such  intermediaries  and  car- 
riers with  respect  to  the  identification  and  reduction  of  unnecessary 
utilization  of  health  services. 

(b)  Where  such  review  activity  results  in  the  denial  of  payment  to 
providers  of  services  under  title  XVIII  of  the  Social  Security  Act, 
such  providers  shall  be  prohibited,  in  accordance  with  sections  1866 
and  1879  of  such  title,  from  collecting  any  payments  from  benefici- 
aries unless  otherwise  provided  under  such  title. 

TEMPORARY  DELAY  IN  PERIODIC  INTERIM  PAYMENTS 

Sec.  120.  Notwithstanding  section  1815(a)  of  the  Social  Security 
Act,  in  the  case  of  a  hospital  which  is  paid  periodic  interim  pay- 
ments under  such  section,  the  Secretary  of  Health  and  Human  Serv- 
ices shall  provide  that — 

(1)  with  respect  to  the  last  21  days  for  which  such  payments 
would  otherwise  be  made  during  fiscal  year  1988,  such  pay- 
ments shall  be  deferred  until  fiscal  year  1984;  and 

(2)  with  respect  to  the  last  21  days  for  which  such  payments 
would  otherwise  be  made  during  fiscal  year  1984,  such  pay- 
ments shall  be  deferred  until  fiscal  year  1985. 
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Part  II— Changes  in  Benefits,  Premiums,  and  Enrollment 

MEDICARE  COVERAGE  OF  FEDERAL  EMPLOYEES 

Sec.  121.  For  provisions  providing  certain  employees  of  the  United 
States  and  instrumentalities  thereof  with  entitlement  to  hospital  in- 
surance benefits  under  part  A  of  title  XVIII  of  the  Social  Security 
Act,  see  section  278  of  this  Act. 

HOSPICE  CARE 

Sec.  122.  (a)(1)  Section  1811  of  the  Social  Security  Act  is  amended 
by  striking  out  "and  home  health  services"  and  inserting  in  lieu 
thereof  "home  health  services,  and  hospice  care". 

(2)  Section  7(d)(1)  of  the  Railroad  Retirement  Act  of  1974  is 
amended  by  inserting  "hospice  care, "  after  "home  health  services, ". 

(b)(1)  Section  1812(a)  of  the  Social  Security  Act  is  amended  by 
striking  out  "and"  at  the  end  of  paragraph  (2),  by  striking  out  the 
period  at  the  end  of  paragraph  (3)  and  inserting  in  lieu  thereof  "; 
and",  and  by  adding  after  paragraph  (3)  the  following  new  para- 
graph: 

"(4)  in  lieu  of  certain  other  benefits,  hospice  care  with  respect 
to  the  individual  during  up  to  two  periods  of  90  days  each  and 
one  subsequent  period  of  30  days  with  respect  to  which  the  indi- 
vidual makes  an  election  under  subsection  (d)(1).  ". 
(2)  Section  1812  of  such  Act  is  further  amended  by  inserting  after 
subsection  (c)  the  following  new  subsection: 

"(d)(1)  Payment  under  this  part  may  be  made  for  hospice  care  pro- 
vided with  respect  to  an  individual  only  during  two  periods  of  90 
days  each  and  one  subsequent  period  of  30  days  during  the  individ- 
ual s  lifetime  and  only,  with  respect  to  each  such  period,  if  the  indi- 
vidual makes  an  election  under  this  paragraph  to  receive  hospice 
care  under  this  part  provided  by,  or  under  arrangements  made  by,  a 
particular  hospice  program  instead  of  certain  other  benefits  under 
this  title. 

"(2)(A)  Except  as  provided  in  subparagraphs  (B)  and  (C)  and 
except  in  such  exceptional  and  unusual  circumstances  as  the  Secre- 
tary may  provide,  if  an  individual  makes  such  an  election  for  a 
period  with  respect  to  a  particular  hospice  program,  the  individual 
shall  be  deemed  to  have  waived  all  rights  to  have  payment  made 
under  this  title  with  respect  to — 

"(V  hospice  care  provided  by  another  hospice  program  (other 
than  under  arrangements  made  by  the  particular  hospice  pro- 
gram) during  the  period,  and 

"(ii)  services  furnished  during  the  period  that  are  determined 
(in  accordance  with  guidelines  of  the  Secretary)  to  be — 

"(I)  related  to  the  treatment  of  the  individuals  condition 
with  respect  to  which  a  diagnosis  of  terminal  illness  has 
been  made  or 

"(II)  equivalent  to  (or  duplicative  of)  hospice  care; 
except  that  clause  (ii)  shall  not  apply  to  physicians'  services  fur- 
nished by  the  individual  s  attending  physician  (if  not  an  employee 
of  the  hospice  program)  or  to  other  than  services  provided  by  (or 
under  arrangements  made  by)  the  hospice  program. 
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"(B)  After  an  individual  makes  such  an  election  with  respect  to  a 
90-  or  30-day  period,  the  individual  may  revoke  the  election  during 
the  period,  in  which  case — 

"(i)  the  revocation  shall  act  as  a  waiver  of  the  right  to  have 
payment  made  under  this  part  for  any  hospice  care  benefits  for 
the  remaining  time  in  such  period  and  (for  purposes  of  subsec- 
tion (a)(4)  and  subparagraph  (A))  the  individual  shall  be 
deemed  to  have  been  provided  such  benefits  during  such  entire 
period,  and 

"(ii)  the  individual  may  at  any  time  after  the  revocation  ex- 
ecute a  new  election  for  a  subsequent  period,  if  the  individual 
otherwise  is  entitled  to  hospice  care  benefits  with  respect  to 
such  a  period. 

"(C)  An  individual  may,  once  in  each  such  period,  change  the  hos- 
pice program  with  respect  to  which  the  election  is  made  and  such 
change  shall  not  be  considered  a  revocation  of  an  election  under 
subparagraph  (B). 

"(D)  For  purposes  of  this  title,  an  individual's  election  with  re- 
spect to  a  hospice  program  shall  no  longer  be  considered  to  be  in 
effect  with  respect  to  that  hospice  program  after  the  date  the  indi- 
vidual's revocation  or  change  of  election  with  respect  to  that  elec- 
tion takes  effect. ". 

(c)(1)  Section  1814(a)  of  the  Social  Security  Act  is  amended  by 
striking  out  "and"  at  the  end  of  paragraph  (6),  by  striking  out  the 
period  at  the  end  of  paragraph  (7)  and  inserting  in  lieu  thereof  "; 
and",  and  by  inserting  after  paragraph  (7)  the  following  new  para- 
graph: 

"(8)  in  the  case  of  hospice  care  provided  an  individual — 
"(A)(i)  in  the  first  90-day  period — 

"(I)  the  individual's  attending  physician  (as  defined 
in  section  1861(dd)(3)(B)),  and 

"(II)  the  medical  director  (or  physician  member  of 
the    interdisciplinary    group    described    in  section 
1861(dd)(2)(B))  of  the  hospice  program  providing  (or  ar- 
ranging for)  the  care, 
each  certify,  not  later  than  two  days  after  hospice  care  is 
initiated,  that  the  individual  is  terminally  ill  (as  defined 
in  section  1861(dd)(3)(A)),  and 

"(ii)  in  a  subsequent  90-  or  30-day  period,  the  medical  di- 
rector or  physician  described  in  clause  (i)(II)  recertifies  at 
the  beginning  of  the  period  that  the  individual  is  terminal- 
ly ill; 

"(B)  a  written  plan  for  providing  hospice  care  with  re- 
spect to  such  individual  has  been  established  (before  such 
care  is  provided  by,  or  under  arrangements  made  by,  that 
hospice  program)  and  is  periodically  reviewed  by  the  indi- 
vidual's attending  physician  and  by  the  medical  director 
(and  the  interdisciplinary  group  described  in  section 
1861(dd)(2)(B))  of  the  hospice  program;  and 

"(C)  such  care  is  being  or  was  provided  pursuant  to  such 
plan  of  care. ". 

(2)(A)  Section  1814(b)  of  such  Act  is  amended  by  inserting  "(other 
than  a  hospice  program  providing  hospice  care)"  after  "The  amount 
paid  to  any  provider  of  services". 
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(B)  Section  1814  of  such  Act  is  further  amended  by  adding  at  the 
end  the  following  new  subsection: 

"Payment  for  Hospice  Care 

"(i)(l)  Subject  to  the  limitation  under  paragraph  (2)  and  the  provi- 
sions of  section  1813(a)(4),  the  amount  paid  to  a  hospice  program 
with  respect  to  hospice  care  for  which  payment  may  be  made  under 
this  part  shall  be  an  amount  equal  to  the  costs  which  are  reason- 
able and  related  to  the  cost  of  providing  hospice  care  or  which  are 
based  on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations  (including  those  authorized  under  section 
1861(v)(l)(A)),  except  that  no  payment  may  be  for  bereavement  coun- 
seling and  no  reimbursement  may  be  made  for  other  counseling  serv- 
ices (including  nutritional  and  dietary  counseling)  as  separate  serv- 
ices. 

"(2)(A)  The  amount  of  payment  made  under  this  part  for  hospice 
care  provided  by  (or  under  arrangements  made  by)  a  hospice  pro- 
gram located  in  a  region  (as  defined  by  the  Secretary)  for  an  ac- 
counting year  may  not  exceed  the  'cap  amount'  for  the  region  for  the 
year  (computed  under  subparagraph  (B))  multiplied  by  the  number 
of  medicare  beneficiaries  in  the  hospice  program  in  that  year  (deter- 
mined under  subparagraph  (OX 

"(B)  For  purposes  of  subparagraph  (A),  the  'cap  amount'  for  a 
region  for  a  year  is  computed  as  follows: 

"(i)  The  Secretary,  using  records  of  the  program  under  this 
title,  shall  identify  individuals  (or  a  representative  sample  of 
such  individuals) — 

"(I)  who  died  during  the  base  period  (as  defined  in  clause 
(v)), 

"(II)  with  respect  to  whom  the  primary  cause  of  death 
was  cancer,  and 

"(III)  who,  during  the  six-month  period  preceding  death, 
were  provided  benefits  under  this  title. 

"(ii)  The  Secretary  shall  determine  a  national  average  medi- 
care per  capita  expenditure  amount  by  (I)  determining  (or  esti- 
mating) the  amount  of  payments  made  under  this  title  with  re- 
spect to  services  provided  to  individuals  identified  in  clause  (i) 
during  the  six  months  before  death,  and  (II)  dividing  such 
amount  of  payments  by  the  number  of  such  individuals. 

"(Hi)  The  Secretary,  using  the  best  available  data,  shall  then 
compute  a  regional  average  medicare  per  capita  expenditure 
amount  for  each  region,  by  adjusting  the  national  average 
medicare  per  capita  expenditure  amount  (computed  under 
clause  (ii))  to  reflect  the  relative  difference  between  that  region's 
average  cost  of  delivering  health  care  and  the  national  average 
cost  of  delivering  health  care. 

"(iv)  The  'cap  amount'  for  a  region  for  an  accounting  year  is 
40  percent  of  the  regional  average  determined  under  clause  (Hi) 
for  that  region,  increased  or  decreased  by  the  same  percentage 
as  the  percentage  increase  or  decrease,  respectively,  in  the  medi- 
cal care  expenditure  category  of  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average),  published  by  the  Bureau  of 
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Labor  Statistics,  from  the  fourth  month  of  the  base  period  to 
the  fifth  month  of  the  accounting  year. 

(v)  For  purposes  of  this  subparagraph,  the  term  'base  period' 
means  the  most  recent  period  of  12  months  (ending  before  the 
date  proposed  regulations  are  first  issued  to  carry  out  this  para- 
graph) for  which  the  Secretary  determines  he  has  sufficient 
data  to  make  the  determinations  required  under  clauses  (i) 
through  (Hi). 

"(C)  For  purposes  of  subparagraph  (A),  the  'number  of  medicare 
beneficiaries'  in  a  hospice  program  in  an  accounting  year  is  equal  to 
the  number  of  individuals  who  have  made  an  election  under  subsec- 
tion (d)  with  respect  to  the  hospice  program  and  have  been  provided 
hospice  care  by  (or  under  arrangements  made  by)  the  hospice  pro- 
gram under  this  part  in  the  accounting  year,  such  number  reduced 
to  reflect  the  proportion  of  hospice  care  that  each  such  individual 
was  provided  in  a  previous  or  subsequent  accounting  year  or  under 
a  plan  of  care  established  by  another  hospice  program.  ". 

(3)  Section  1816(e)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(5)  Notwithstanding  any  other  provision  of  this  title,  the  Secre- 
tary shall  designate  the  agency  or  organization  which  has  entered 
into  an  agreement  under  this  section  to  perform  functions  under 
such  an  agreement  with  respect  to  each  hospice  program,  except  that 
with  respect  to  a  hospice  program  which  is  a  subdivision  of  a  pro- 
vider of  services  (and  such  hospice  program  and  provider  of  services 
are  under  common  control)  due  regard  shall  be  given  to  the  agency 
or  organization  which  performs  the  functions  under  this  section  for 
the  provider  of  services.  ". 

(d)(1)  Section  1861(u)  of  the  Social  Security  Act  is  amended  by  in- 
serting "hospice  program,  "  after  "home  health  agency,  ". 

(2)  Section  1861(w)(l)  of  such  Act  is  amended  by  striking  out  "or 
home  health  agency"  and  by  inserting  in  lieu  thereof  "home  health 
agency,  or  hospice  program  ". 

(3)  Section  1861  of  such  Act  is  further  amended  by  adding  at  the 
end  the  following  new  subsection: 

"Hospice  Care;  Hospice  Program 

"(dd)(l)  The  term  'hospice  care'  means  the  following  items  and 
services  provided  to  a  terminally  ill  individual  by,  or  by  others 
under  arrangements  made  by,  a  hospice  program  under  a  written 
plan  (for  providing  such  care  to  such  individual)  established  and 
periodically  reviewed  by  the  individual's  attending  physician  and 
by  the  medical  director  (and  by  the  interdisciplinary  group  de- 
scribed in  paragraph  (2)(B))  of  the  program — 

"(A)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse, 

"(B)  physical  or  occupational  therapy  or  speech-language  pa- 
thology, 

"(C)  medical  social  services  under  the  direction  of  a  physi- 
cian, 

"(D)(i)  services  of  a  home  health  aide  who  has  successfully 
completed  a  training  program  approved  by  the  Secretary  and  (ii) 
homemaker  services, 
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"(E)  medical  supplies  (including  drugs  and  biologicals)  and 
the  use  of  medical  appliances,  while  under  such  a  plan, 
"(F)  physicians '  services, 

"(G)  short-term  inpatient  care  (including  both  respite  care 
and  procedures  necessary  for  pain  control  and  acute  and  chron- 
ic symptom  management)  in  an  inpatient  facility  meeting  such 
conditions  as  the  Secretary  determines  to  be  appropriate  to  pro- 
vide such  care,  but  such  respite  care  may  be  provided  only  on  an 
intermittent,  nonroutine,  and  occasional  basis  and  may  not  be 
provided  consecutively  over  longer  than  five  days,  and 

"(H)  counseling  (including  dietary  counseling)  with  respect  to 
care  of  the  terminally  ill  individual  and  adjustment  to  his 
death. 

The  care  and  services  described  in  subparagraphs  (A)  and  (D)  may 
be  provided  on  a  24-hour,  continuous  basis  only  during  periods  of 
crisis  (meeting  criteria  established  by  the  Secretary)  and  only  as  nec- 
essary to  maintain  the  terminally  ill  individual  at  home. 

"(2)  The  term  'hospice  program '  means  a  public  agency  or  private 
organization  (or  a  subdivision  thereof)  which — 

"(A)(i)  is  primarily  engaged  in  providing  the  care  and  services 
described  in  paragraph  (1)  and  makes  such  services  available 
(as  needed)  on  a  24-hour  basis  and  which  also  provides  bereave- 
ment counseling  for  the  immediate  family  of  terminally  ill  indi- 
viduals, 

"(ii)  provides  for  such  care  and  services  in  individuals' 
homes,  on  an  outpatient  basis,  and  on  a  short-term  inpatient 
basis,  directly  or  under  arrangements  made  by  the  agency  or  or- 
ganization, except  that — 

"(I)  the  agency  or  organization  must  routinely  provide  di- 
rectly substantially  all  of  each  of  the  services  described  in 
subparagraphs  (A),  (C),  (F),  and  (H)  of  paragraph  (1),  and 
"(II)  in  the  case  of  other  services  described  in  paragraph 
(1)  which  are  not  provided  directly  by  the  agency  or  organi- 
zation, the  agency  or  organization  must  maintain  profes- 
sional management  responsibility  for  all  such  services  fur- 
nished to  an  individual,  regardless  of  the  location  or  facili- 
ty in  which  such  services  are  furnished;  and 
"(Hi)  provides  assurances  satisfactory  to  the  Secretary  that  the 
aggregate  number  of  days  of  inpatient  care  described  in  para- 
graph (1)(G)  provided  in  any  12-month  period  to  individuals 
who  have  an  election  in  effect  under  section  1812(d)  with  respect 
to  that  agency  or  organization  does  not  exceed  20  percent  of  the 
aggregate  number  of  days  during  that  period  on  which  such 
elections  for  such  individuals  are  in  effect; 

"(B)  has  an  interdisciplinary  group  of  personnel  which — 
"(i)  includes  at  least — 

"(I)  one  physician  (as  defined  in  subsection  (r)(l)), 
"(II)  one  registered  professional  nurse,  and 
"(III)  one  social  worker, 
employed  by  the  agency  or  organization,  and  also  includes 
at  least  one  pastoral  or  other  counselor, 

"(ii)  provides  (or  supervises  the  provision  of)  the  care  and 
services  described  in  paragraph  (1),  and 
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"(Hi)  establishes  the  policies  governing  the  provision  of 
such  care  and  services; 
"(C)  maintains  central  clinical  records  on  all  patients; 
"(D)  does  not  discontinue  the  hospice  care  it  provides  with  re- 
spect to  a  patient  because  of  the  inability  of  the  patient  to  pay 
for  such  care; 

"(E)(i)  utilizes  volunteers  in  its  provision  of  care  and  services 
in  accordance  with  standards  set  by  the  Secretary,  which  stand- 
ards shall  ensure  a  continuing  level  of  effort  to  utilize  such  vol- 
unteers, and  (ii)  maintains  records  on  the  use  of  these  volun- 
teers and  the  cost  savings  and  expansion  of  care  and  services 
achieved  through  the  use  of  these  volunteers; 

"(F)  in  the  case  of  an  agency  or  organization  in  any  State  in 
which  State  or  applicable  local  law  provides  for  the  licensing  of 
agencies  or  organizations  of  this  nature,  is  licensed  pursuant  to 
such  law;  and 

"(G)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  the  individ- 
uals who  are  provided  care  and  services  by  such  agency  or  orga- 
nization. 

"(3)(A)  An  individual  is  considered  to  be  'terminally  ill'  if  the  in- 
dividual has  a  medical  prognosis  that  the  individual's  life  expec- 
tancy is  6  months  or  less. 

"(B)  The  term  'attending  physician '  means,  with  respect  to  an  in- 
dividual, the  physician  (as  defined  in  subsection  (r)(l)),  who  may  be 
employed  by  a  hospice  program,  whom  the  individual  identifies  as 
having  the  most  significant  role  in  the  determination  and  delivery 
of  medical  care  to  the  individual  at  the  time  the  individual  makes 
an  election  to  receive  hospice  care. 

"(4)(A)  An  entity  which  is  certified  as  a  provider  of  services  other 
than  a  hospice  program  shall  be  considered,  for  purposes  of  certifi- 
cation as  a  hospice  program,  to  have  met  any  requirements  under 
paragraph  (2)  which  are  also  the  same  requirements  for  certification 
as  such  other  type  of  provider.  The  Secretary  shall  coordinate  sur- 
veys for  determining  certification  under  this  title  so  as  to  provide,  to 
the  extent  feasible,  for  simultaneous  surveys  of  an  entity  which 
seeks  to  be  certified  as  a  hospice  program  and  as  a  provider  of  serv- 
ices of  another  type. 

"(B)  Any  entity  which  is  certified  as  a  hospice  program  and  as  a 
provider  of  another  type  shall  have  separate  provider  agreements 
under  section  1866  and  shall  file  separate  cost  reports  with  respect 
to  costs  incurred  in  providing  hospice  care  and  in  providing  other 
services  and  items  under  this  title. ". 

(e)  Section  1813(a)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 

"(4)(A)  The  amount  payable  for  hospice  care  shall  be  reduced — 
"(i)  in  the  case  of  drugs  and  biologicals  provided  on  an  outpa- 
tient basis  by  (or  under  arrangements  made  by)  the  hospice  pro- 
gram, by  a  coinsurance  amount  equal  to  an  amount  (not  to 
exceed  $5  per  prescription)  determined  in  accordance  with  a 
drug  copayment  schedule  (established  by  the  hospice  program) 
which  is  related  to,  and  approximates  5  percent  of,  the  cost  of 
the  drug  or  biological  to  the  program,  and 


41 


"(ii)  in  the  case  of  respite  care  provided  by  (or  under  arrange- 
ments made  by)  the  hospice  program,  by  a  coinsurance  amount 
equal  to  5  percent  of  the  amount  estimated  by  the  hospice  pro- 
gram (in  accordance  with  regulations  of  the  Secretary)  to  be 
equal  to  the  amount  of  payment  under  section  1814(i)  to  that 
program  for  respite  care; 
except  that  the  total  of  the  coinsurance  required  under  clause  (ii)  for 
an  individual  may  not  exceed  for  a  hospice  coinsurance  period  the 
inpatient  hospital  deductible  applicable  for  the  year  in  which  the 
period  began.  For  purposes  of  this  subparagraph,  the  term  'hospice 
coinsurance  period'  means,  for  an  individual,  a  period  of  consecu- 
tive days  beginning  with  the  first  day  for  which  an  election  under 
section  1812(d)  is  in  effect  for  the  individual  and  ending  with  the 
close  of  the  first  period  of  14  consecutive  days  on  each  of  which  such 
an  election  is  not  in  effect  for  the  individual. 

"(B)  During  the  period  of  an  election  by  an  individual  under  sec- 
tion 1812(d)(1),  no  copayments  or  deductibles  other  than  those  under 
subparagraph  (A)  shall  apply  with  respect  to  services  furnished  to 
such  individual  which  constitute  hospice  care,  regardless  of  the  set- 
ting in  which  such  services  are  furnished.  ". 

(f)  Section  1862(a)  of  the  Social  Security  Act  is  amended — 

(1)  by  amending  paragraph  (1)  to  read  as  follows: 

"(1)(A)  which,  except  for  items  and  services  described  in  sub- 
paragraph (B)  or  (C),  are  not  reasonable  and  necessary  for  the 
diagnosis  or  treatment  of  illness  or  injury  or  to  improve  the 
functioning  of  a  malformed  body  member, 

"(B)  in  the  case  of  items  and  services  described  in  section 
1861(s)(10),  which  are  not  reasonable  and  necessary  for  the  pre- 
vention of  illness,  and 

"(C)  in  the  case  of  hospice  care,  which  are  not  reasonable  and 
necessary  for  the  palliation  or  management  of  terminal  ill- 
ness; "; 

(2)  by  inserting  "(except,  in  the  case  of  hospice  care,  as  is  oth- 
erwise permitted  under  paragraph  (IXC))11  in  paragraph  (6)  after 
"comfort  items11; 

(3)  by  striking  out  "paragraph  (I)11  in  paragraph  (7)  and  in- 
serting in  lieu  thereof  "paragraph  (l)(B)"l  and 

(4)  by  inserting  "(except,  in  the  case  of  hospice  care,  as  is  oth- 
erwise permitted  under  paragraph  (D(C))11  in  paragraph  (9)  after 
"custodial  care11. 

(g) (1)  Section  1862(f)  of  the  Social  Security  Act  is  amended  by 
striking  out  "paragraph  (I)11  and  inserting  in  lieu  thereof  "para- 
graph (1XA)11. 

(2)  Section  1863  of  the  Social  Security  Act  is  amended  by  striking 
out  "and  (CCX2XI)11  and  inserting  in  lieu  thereof  "(cc)(2)(I),  and 
(dd)(2r. 

(3)  Section  1864(a)  of  such  Act  is  amended — 

(A)  by  inserting  "or  whether  an  agency  is  a  hospice  program11 
in  the  first  sentence  after  "home  health  agency, 11;  and 

(B)  by  striking  out  "or  home  health  agency11  in  the  second  sen- 
tence and  inserting  in  lieu  thereof  "home  health  agency,  or  hos- 
pice program11. 

(4)  Section  1865(a)  of  such  Act  is  amended  by  striking  out  "or  (o)11 
in  the  last  sentence  and  inserting  in  lieu  thereof  "(o),  or  (dd)11. 
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(5)  Section  1866(b)(2)(A)  of  such  Act  is  amended  by  striking  out  "or 
(a)(3)"  and  inserting  in  lieu  thereof  "(a)(3),  or  (a)(4)". 

(6)  Section  1866(b)(4)(A)  of  such  Act  is  amended  by  inserting  "or 
hospice  care"  after  "home  health  services". 

(h)(1)(A)  Subject  to  subparagraph  (B),  the  amendments  made  by 
this  section  apply  to  hospice  care  provided  on  or  after  November  1, 
1983,  and  before  October  1,  1986 

(B)  An  individual  who  on  October  1,  1986,  has  an  election  under 
section  1812(d)(1)  of  the  Social  Security  Act  in  effect  for  a  period,  is 
entitled  to  hospice  care  benefits  after  that  date  during  the  remain- 
der of  that  period  and  any  consecutive  period  to  which  the  individu- 
al would  have  been  entitled  before  such  date. 

(2)  In  order  to  provide  for  the  timely  implementation  of  the 
amendments  made  by  this  Act,  the  Secretary  of  Health  and  Human 
Services  shall,  not  later  than  September  1,  1983,  promulgate  such 
final  regulations  as  may  be  necessary  to  set  forth — 

(A)  a  description  of  the  care  included  in  "hospice  care"  and 
the  standards  for  qualification  of  a  "hospice  program",  under 
section  1861(dd)  of  the  Social  Security  Act,  and 

(B)  the  standards  for  payment  for  hospice  care  under  part  A 
of  title  XVIII  of  such  Act,  pursuant  to  section  1814(i)  of  such 
Act. 

(h) (1)  Notwithstanding  any  provision  of  law  which  has  the  effect 
of  restricting  the  time  period  of  a  hospice  demonstration  project  in 
effect  on  July  15,  1982,  pursuant  to  section  402(a)  of  the  Social  Secu- 
rity Amendments  of  1967,  the  Secretary  of  Health  and  Human  Serv- 
ices, upon  request  of  the  hospice  involved,  shall  permit  continuation 
of  the  project  until  November  1,  1983,  or,  if  later,  the  date  on  which 
payments  can  first  be  made  to  any  hospice  program  under  the 
amendments  made  by  this  section. 

(2)  Prior  to  September  30,  1983,  the  Secretary  shall  submit  to  Con- 
gress a  report  on  the  effectiveness  of  demonstration  projects  referred 
to  in  paragraph  (1),  including  an  evaluation  of  the  cost-effectiveness 
of  hospice  care,  the  reasonableness  of  the  40  percent  cap  amount  for 
hospice  care  as  provided  in  section  1814(i)  of  the  Social  Security  Act 
(as  added  by  this  section),  proposed  methodology  for  determining 
such  cap  amount,  proposed  standards  for  requiring  and  measuring 
the  maintenance  of  effort  for  utilizing  volunteers  as  required  under 
section  1861(dd)  of  such  Act,  an  evaluation  of  physician  reimburse- 
ment for  services  furnished  as  a  part  of  hospice  care  and  for  services 
furnished  to  individuals  receiving  hospice  care  but  which  are  not  re- 
imbursed as  a  part  of  the  hospice  care,  and  any  proposed  legislative 
changes  in  the  hospice  care  provisions  of  title  XVIII  of  such  Act. 

(i) (l)  The  Secretary  of  Health  and  Human  Services  shall  conduct 
a  study  and,  prior  to  January  1,  1986,  report  to  the  Congress  on 
whether  or  not  the  reimbursement  method  and  benefit  structure  (in- 
cluding copayments)  for  hospice  care  under  title  XVIII  of  the  Social 
Security  Act  are  fair  and  equitable  and  promote  the  most  efficient 
provision  of  hospice  care.  Such  report  shall  include  the  feasibility 
and  advisability  of  providing  for  prospective  reimbursement  for  for 
hospice  care,  an  evaluation  of  the  inclusion  of  payment  for  outpa- 
tient drugs,  an  evaluation  of  the  need  to  alter  the  method  of  reim- 
bursement for  nutritional,  dietary,  and  bereavement  counseling  as 
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hospice  care,  and  any  recommendations  for  legislative  changes  in 
the  hospice  care  reimbursement  or  benefit  structure. 

(2)  The  Comptroller  General  shall  monitor  and  evaluate  the  study 
and  the  preparation  of  the  report  under  paragraph  (1). 

(j)  The  Secretary  of  Health  and  Human  Services  shall  grant  waiv- 
ers of  the  limitations  imposed  by  section  1814(i)(2)  of  the  Social  Se- 
curity Act  (relating  to  the  cap  amount),  section  1861(dd)(l)(G)  of 
such  Act  (relating  to  the  limitations  on  the  frequency  and  number 
of  respite  care  days),  and  section  1861(dd)(2)(A)(iv)  of  such  Act  (relat- 
ing to  the  aggregate  limit  on  the  number  of  days  of  inpatient  care), 
as  may  be  necessary  to  allow  any  institution  which  commenced  oper- 
ations as  a  hospice  prior  to  January  1,  1975,  to  participate  until  Oc- 
tober 1,  1986,  in  a  viable  manner  as  a  hospice  program  under  title 
XVIII  of  the  Social  Security  Act 

COVERAGE  OF  EXTENDED  CARE  SERVICES  WITHOUT  REGARD  TO  THREE- 
DAY  PRIOR  HOSPITALIZATION  REQUIREMENT 

Sec.  123.  (a)  Section  1812(a)(2)  of  the  Social  Security  Act  is 
amended  by  inserting  "(A)"  after  "(2)"  and  by  inserting  before  the 
semicolon  at  the  end  the  following:  "  and  (B)  to  the  extent  provided 
in  subsection  (f),  extended  care  services  that  are  not  post-hospital  ex- 
tended care  services99. 

(b)  Section  1812  of  such  Act  is  further  amended  by  redesignating 
subsection  (f)  as  subsection  (g)  and  by  inserting  after  subsection  (e) 
the  following  new  subsection: 

"(f)(1)  The  Secretary  shall  provide  for  coverage,  under  clause  (B)  of 
subsection  (a)(2),  of  extended  care  services  which  are  not  post-hospi- 
tal extended  care  services  at  such  time  and  for  so  long  as  the  Secre- 
tary determines,  and  under  such  terms  and  conditions  (described  in 
paragraph  (2))  as  the  Secretary  finds  appropriate,  that  the  inclusion 
of  such  services  will  not  result  in  any  increase  in  the  total  of  pay- 
ments made  under  this  title  and  will  not  alter  the  acute  care  nature 
of  the  benefit  described  in  subsection  (a)(2). 
"(2)  The  Secretary  may  provide — 

"(A)  for  such  limitations  on  the  scope  and  extent  of  services 
described  in  subsection  (a)(2)(B)  and  on  the  categories  of  indi- 
viduals who  may  be  eligible  to  receive  such  services,  and 

"(B)  notwithstanding  sections  1814,  1861(v),  and  1886,  for 
such  restrictions  and  alternatives  on  the  amounts  and  methods 
of  payment  for  services  described  in  such  subsection, 
as  may  be  necessary  to  carry  out  paragraph  (1). ". 

PROVISION  TEMPORARILY  HOLDING  PART  B  PREMIUM  AT  CONSTANT 
PERCENTAGE  OF  COST 

Sec.  124.  (a)(1)  Section  1839(c)(2)  of  the  Social  Security  Act  is 
amended  by  striking  out  "except  as  provided  in  subsection  (d)"  and 
inserting  in  lieu  thereof  "except  as  provided  in  subsections  (d)  and 

(2)  Section  1839(c)(3)  of  such  Act  is  amended  by  inserting  "(except 
as  otherwise  provided  in  subsection  (g))"  after  "The  monthly  premi- 
um shall". 

(b)  Section  1839  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 
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"(g)(1)  Notwithstanding  the  provisions  of  subsection  (c),  the 
monthly  premium  for  each  individual  enrolled  under  this  part  for 
each  month  after  June  1983  and  prior  to  July  1985  shall  be  an 
amount  equal  to  50  percent  of  the  monthly  actuarial  rate  for  enroll- 
ees  age  65  and  over,  as  determined  under  subsection  (c)(1)  and  appli- 
cable to  such  month. 

"(2)  Any  increases  in  premium  amounts  taking  effect  prior  to  July 
1985  by  reason  of  paragraph  (1)  shall  be  taken  into  account  for  pur- 
poses of  determining  increases  thereafter  under  subsection  (c)(3).  ". 

(c)  Section  1844(a)(1)  of  such  Act  is  amended  by  striking  out  "sec- 
tion 1839(c)(3)"  each  place  it  appears  in  subparagraphs  (A)(i)  and 
(B)(i)  and  inserting  in  lieu  thereof  in  each  instance  "section 
1839(c)(3)  or  1839(g),  as  the  case  may  be". 

SPECIAL  ENROLLMENT  PROVISIONS  FOR  MERCHANT  SEAMEN 

Sec.  125.  (a)  Any  individual  who — 

(1)  was  entitled  to  medical,  surgical,  and  dental  treatment 
and  hospitalization  under  section  322(a)  of  the  Public  Health 
Service  Act  (as  in  effect  on  September  30,  1981),  including  such 
entitlement  on  the  basis  of  continuing  medical  care  under  42 
C.F.R.  §32.17,  at  any  time  during  the  period  beginning  on 
March  10,  1981,  and  ending  on  October  1,  1981,  and 

(2)  as  of  September  30,  1981,  was  eligible  under  section  1818(a) 
or  section  1836  of  the  Social  Security  Act  to  enroll  in  the  insur- 
ance program  established  by  part  A  or  part  B,  respectively,  of 
title  XVIII  of  that  Act  (hereinafter  in  this  section  referred  to  as 
the  "respective  program  "), 

may  enroll  (if  not  otherwise  enrolled)  in  the  respective  program 
during  the  period  beginning  on  the  first  day  of  the  first  month  be- 
ginning at  least  20  days  after  the  date  of  the  enactment  of  this  Act 
and  ending  on  December  31,  1982. 

(b) (1)  The  coverage  period  under  the  respective  program  of  an  indi- 
vidual who  enrolls  under  subsection  (a)  shall  begin — 

(A)  on  the  first  day  of  the  month  following  the  month  in 
which  the  individual  enrolls,  or 

(B)  on  October  1,  1981,  if  the  individual  files  a  request  for 
this  subparagraph  to  apply  and  pays  the  monthly  premiums  for 
the  months  so  covered. 

(2)  The  coverage  period  under  the  respective  program  of  an  indi- 
vidual described  in  subsection  (a)  who  enrolled  in  the  respective  pro- 
gram before  the  enrollment  period  described  in  that  subsection  shall 
be  retroactively  extended  to  October  1,  1981,  if  the  individual  files  a 
request  before  January  1,  1983,  for  such  retroactive  extension  and 
pays  the  monthly  premiums  for  the  months  so  covered. 

(c) (1)  For  purposes  of  section  1839(d)  of  the  Social  Security  Act 
with  respect  to  the  monthly  premium  for  months  after  September 
1981,  if  an  individual  described  in  subsection  (a)  has  enrolled  in  the 
insurance  program  under  part  B  of  title  XVIII  of  the  Social  Secu- 
rity Act  at  any  time  before  the  end  of  the  enrollment  period  de- 
scribed in  subsection  (a),  any  month  (before  the  end  of  that  enroll- 
ment period)  in  which  he  was  not  enrolled  in  that  program  shall 
not  be  treated  as  a  month  in  which  he  could  have  been  enrolled  in 
the  program. 
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(2)  Paragraph  (1)  shall  not  apply  to  an  individual — 

(A)  if  the  individual  has  enrolled  in  the  insurance  program 
before  March  10,  1981,  unless  the  enrollment  was  terminated 
solely  because  the  individual  lost  eligibility  to  be  so  enrolled,  or 

(B)  unless  the  individual  applies  for  the  benefit  of  such  para- 
graph before  January  1,  1983. 

(d)(1)  The  Secretary  of  Health  and  Human  Services,  beginning  as 
soon  as  possible  but  not  later  than  30  days  after  the  date  of  the  en- 
actment of  this  Act,  shall  provide  for  the  dissemination  of  informa- 
tion— 

(A)  to  unions  and  other  associations  representing  or  assisting 
seamen, 

(B)  to  offices  enrolling  individuals  under  the  respective  pro- 
grams, and 

(C)  to  such  other  entities  and  in  such  a  manner  as  will  effec- 
tively inform  individuals  eligible  for  benefits  under  this  section, 

concerning  the  special  benefits  provided  under  this  section. 

(2)  An  individual  may  establish  that  the  individual  was  entitled 
at  a  date  to  medical,  surgical,  and  dental  treatment  and  hospital- 
ization under  section  322(a)  of  the  Public  Health  Service  Act  (as  in 
effect  before  October  1,  1981)  by  providing — 

(A)  documentation  relating  to  the  status  under  which  the  in- 
dividual was  provided  care  in  (or  under  arrangements  with)  a 
Public  Health  Service  facility  on  that  date, 

(B)  the  individual's  seamen's  papers  covering  that  date,  or 

(C)  such  other  reasonable  documentation  as  the  Secretary  may 
require. 

Part  III — Miscellaneous  Provisions 

EXTENDING  MEDICARE  PROFICIENCY  EXAMINATION  AUTHORITY 

Sec.  126.  Section  1123(a)  of  the  Social  Security  Act  is  amended  by 
striking  out  "December  31,  1981 "  and  inserting  in  lieu  thereof  "Sep- 
tember 30,  1983". 

REGULATIONS  REGARDING  ACCESS  TO  BOOKS  AND  RECORDS 

Sec.  127.  Section  952  of  the  Omnibus  Reconciliation  Act  of  1980 
(94  Stat.  2646)  is  amended— 

(1)  by  inserting  "(a)"  after  "Sec.  952.",  and 

(2)  by  adding  at  the  end  the  following  new  subsection: 

"(b)  Unless  the  Secretary  of  Health  and  Human  Services  first  pub- 
lishes final  regulations  prescribing  the  criteria  and  procedures  de- 
scribed in  the  last  sentence  of  section  1861(v)(l)(I)  of  the  Social  Secu- 
rity Act  by  January  1,  1983,  after  providing  a  period  of  not  less  than 
60  days  for  public  comment  on  proposed  regulations,  the  amendment 
made  by  subsection  (a)  shall  only  apply  to  books,  documents,  and 
records  relating  to  services  furnished  (pursuant  to  contract  or  sub- 
contract) on  or  after  the  date  on  which  final  regulations  of  the  Sec- 
retary are  first  published. ". 
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TECHNICAL  CORRECTIONS  TO  OMNIBUS  BUDGET  RECONCILIATION  ACT 

OF  1981 

Sec.  128.  (a)(1)  Section  1861(cc)(l)  of  the  Social  Security  Act  is 
amended,  in  the  matter  following  subparagraph  (H),  by  striking  out 
"outpatient"  and  inserting  in  lieu  thereof  "inpatient". 

(2)  The  second  sentence  of  section  1862(b)(1)  of  such  Act  is  amend- 
ed by  striking  out  "or plan". 

(3)  Section  1862(b)(2)(A)  of  such  Act  is  amended  by  striking  out 
"section  162(h)(2)"  and  inserting  in  lieu  thereof  "section  162(i)(2)". 

(1/.)  The  first  sentence  of  section  1862(b)(2)(B)  of  such  Act  is  amend- 
ed by  inserting  "furnished"  before  "to  an  individual". 

(5)  Section  1866(b)  of  such  Act  is  amended  by  striking  out  "(and  in 
the  case  of  a  skilled  nursing  facility,  prior  to  the  end  of  the  term 
specified  in  subsection  (a)(1))"  in  the  matter  preceding  paragraph  (1). 

(6)  The  second  subsection  (c)  of  section  1884  of  such  Act  is  redesig- 
nated as  subsection  (d). 

(b)  Section  162  of  the  Internal  Revenue  Code  of  1954  is  amended — 

(1)  by  redesignating  the  subsection  (i)  (relating  to  cross  refer- 
ence), as  redesignated  by  the  Economic  Recovery  Tax  Act  of 
1981  (Public  Law  95-34),  as  subsection  (j),  and 

(2)  by  redesignating  the  subsection  (h)  (relating  to  group 
health  plans),  as  added  by  section  2146(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  as  subsection  (i). 

(c)  (1)  Section  2143(b)(1)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1981  is  amended  by  striking  out  "costs"  and  inserting  in  lieu 
thereof  "cost". 

(2)  Section  2203(f)(3)  of  such  Act  is  amended  by  striking  out 
"August  1982"  and  inserting  in  lieu  thereof  "August  1981". 

(d) (1)  Sections  1842(b)(3)(B)(ii)(II)  and  1870(c)  of  the  Social  Security 
Act  are  each  amended  by  striking  out  "1862"  and  inserting  in  lieu 
thereof  "1862(a)". 

(2)  The  final  subparagraph  (C)  of  section  1861(e)  of  such  Act  is 
amended  by  striking  out  "may  (i),  "  and  inserting  in  lieu  thereof  "(i) 
may". 

(3)  Section  1865(b)  of  such  Act  is  amended  by  striking  out  "an  in- 
stitution" and  "such  institution"  and  inserting  in  lieu  thereof  "a 
hospital"  and  "the  hospital",  respectively. 

(4)  Section  1866(a)(1)(B)  of  such  Act  is  amended  by  inserting  "of 
section  1862(a)"  after  "(1)  or  (9)". 

(e) (1)  Any  amendment  to  the  Omnibus  Budget  Reconciliaton  Act 
of  1981  made  by  this  section  shall  be  effective  as  if  it  had  been 
originally  included  in  the  provision  of  the  Omnibus  Budget  Recon- 
ciliation Act  of  1981  to  which  such  amendment  relates. 

(2)  Except  as  otherwise  provided  in  this  section,  any  amendment 
to  the  Social  Security  Act  or  the  Internal  Revenue  Code  of  1954 
made  by  this  section  (other  than  subsection  (d))  shall  be  effective  as 
if  it  had  been  originally  included  as  a  part  of  that  provision  of  the 
Social  Security  Act  or  Internal  Revenue  Code  of  195%  to  which  it  re- 
lates, as  such  provision  of  such  Act  or  Code  was  amended  by  the 
Omnibus  Budget  Reconciliaton  Act  of  1981. 

(3)  The  amendments  made  by  subsection  (d)  shall  take  effect  upon 
enactment. 
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Subtitle  B — Medicaid 

COPAYMENTS  BY  MEDICAID  RECIPIENTS 

Sec.  131.  (a)  Section  1902(a)(W  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(lk)  provide  that  enrollment  fees,  premiums,  or  similar 
charges,  and  deductions,  cost  sharing,  or  similar  charges,  may 
be  imposed  only  as  provided  in  section  1916;". 
(b)  Title  XIX  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  section: 

"use  of  enrollment  fees,  premiums,  deductions,  cost  sharing, 
and  similar  charges 

"Sec.  1916.  (a)  The  State  plan  shall  provide  that  in  the  case  of 
individuals  described  in  section  1902(a)(10)(A)  who  are  eligible 
under  the  plan — 

"(1)  no  enrollment  fee,  premium,  or  similar  charge  will  be  im- 
posed under  the  plan; 

"(2)  no  deduction,  cost  sharing  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 

"(A)  services  furnished  to  individuals  under  18  years  of 
age  (and,  at  the  option  of  the  State,  individuals  under  21, 
20,  or  19  years  of  age,  or  any  reasonable  category  of  individ- 
uals 18  years  of  age  or  over), 

"(B)  services  furnished  to  pregnant  women,  if  such  serv- 
ices relate  to  the  pregnancy  or  to  any  other  medical  condi- 
tion which  may  complicate  the  pregnancy  (or,  at  the  option 
of  the  State,  any  services  furnished  to  pregnant  women), 

"(C)  services  furnished  to  any  individual  who  is  an  inpa- 
tient in  a  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  or  other  medical  institution,  if  such  individu- 
al is  required,  as  a  condition  of  receiving  services  in  such 
institution  under  the  State  plan,  to  spend  for  costs  of  medi- 
cal care  all  but  a  minimal  amount  of  his  income  required 
for  personal  needs,  or 

"(D)  emergency  services  (as  defined  by  the  Secretary), 
family  planning  services  and  supplies  described  in  section 
1905(a)(4)(C),  or  services  furnished  to  such  an  individual  by 
a  health  maintenance  organization  (as  defined  in  section 
1903(m))  in  which  he  is  enrolled; 
"(3)  any  deduction,  cost  sharing,  or  similar  charge  imposed 
under  the  plan  with  respect  to  other  such  individuals  or  other 
care  and  services  will  be  nominal  in  amount  (as  determined  by 
the  Secretary  in  regulations  which  shall,  if  the  definition  of 
'nominal'  under  the  regulations  in  effect  on  July  1,  1982  is 
changed,  take  into  account  the  level  of  cash  assistance  provided 
in  such  State  and  such  other  criteria  as  the  Secretary  deter- 
mines to  be  appropriate);  except  that  a  deduction,  cost-sharing, 
or  similar  charge  of  up  to  twice  the  nominal  amount  estab- 
lished for  outpatient  services  may  be  imposed  by  a  State  under 
a  waiver  granted  by  the  Secretary  for  services  received  at  a  hos- 
pital emergency  room  if  the  services  are  not  emergency  services 
(referred  to  in  paragraph  (2)(D))  and  the  State  has  established 
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to  the  satisfaction  of  the  Secretary  that  individuals  eligible  for 
services  under  the  plan  have  actually  available  and  accessible 
to  them  alternative  sources  of  nonemergency,  outpatient  services. 
"(b)  The  State  plan  shall  provide  that  in  the  case  of  individuals 

other  than  those  described  in  section  1902(a)(10)(A)  who  are  eligible 

under  the  plan — 

"(1)  there  may  be  imposed  an  enrollment  fee,  premium,  or 
similar  charge,  which  (as  determined  in  accordance  with  stand- 
ards prescribed  by  the  Secretary)  is  related  to  the  individuals 
income, 

"(2)  no  deduction,  cost  sharing,  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 

"(A)  services  furnished  to  individuals  under  18  years  of 
age  (and,  at  the  option  of  the  State,  individuals  under  21, 
20,  or  19  years  of  age,  or  any  reasonable  category  of  individ- 
uals 18  years  of  age  or  over), 

"(B)  services  furnished  to  pregnant  women,  if  such  serv- 
ices relate  to  the  pregnancy  or  to  any  other  medical  condi- 
tion which  may  complicate  the  pregnancy  (or,  at  the  option 
of  the  State,  any  services  furnished  to  pregnant  women), 

"(C)  services  furnished  to  any  individual  who  is  an  inpa- 
tient in  a  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  or  other  medical  institution,  if  such  individu- 
al is  required,  as  a  condition  of  receiving  services  in  such 
institution  under  the  State  plan,  to  spend  for  costs  of  medi- 
cal care  all  but  a  minimal  amount  of  his  income  required 
for  personal  needs,  or 

"(D)  emergency  services  (as  defined  by  the  Secretary), 
family  planning  services  and  supplies  described  in  section 
1905(a)(4)(C),  or  (at  the  option  of  the  State)  services  fur- 
nished to  such  an  individual  by  a  health  maintenance  or- 
ganization (as  defined  in  section  1903(m))  in  which  he  is 
enrolled; 

"(3)  any  deduction,  cost  sharing,  or  similar  charge  imposed 
under  the  plan  with  respect  to  other  such  individuals  or  other 
care  and  services  will  be  nominal  in  amount  (as  determined  by 
the  Secretary  in  regulations  which  shall,  if  the  definition  of 
'nominal'  under  the  regulations  in  effect  on  July  1,  1982  is 
changed,  take  into  account  the  level  of  cash  assistance  provided 
in  such  State  and  such  other  criteria  as  the  Secretary  deter- 
mines to  be  appropriate);  except  that  a  deduction,  cost-sharing, 
or  similar  charge  of  up  to  twice  the  nominal  amount  estab- 
lished for  outpatient  services  may  be  imposed  by  a  State  under 
a  waiver  granted  by  the  Secretary  for  services  received  at  a  hos- 
pital emergency  room  if  the  services  are  not  emergency  services 
(referred  to  in  paragraph  (2)(D))  and  the  State  has  established 
to  the  satisfaction  of  the  Secretary  that  individuals  eligible  for 
services  under  the  plan  have  actually  available  and  accessible 
to  them  alternative  sources  of  nonemergency,  outpatient  services. 
"(c)  The  State  plan  shall  require  that  no  provider  participating 
under  the  State  plan  may  deny  care  or  services  to  an  individual  eli- 
gible for  such  care  or  services  under  the  plan  on  account  of  such  in- 
dividuals inability  to  pay  a  deduction,  cost  sharing,  or  similar 
charge.  The  requirements  of  this  subparagraph  shall  not  extinguish 
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the  liability  of  the  individual  to  whom  the  care  or  services  were  fur- 
nished for  payment  of  the  deduction,  cost  sharing,  or  similar 
charge. 

"(d)  No  deduction,  cost  sharing,  or  similar  charge  may  be  imposed 
under  any  waiver  authority  of  the  Secretary  unless  authorized 
under  this  section,  unless  such  waiver  is  for  a  demonstration  project 
which  the  Secretary  finds  after  public  notice  and  opportunity  for 
comment — 

"(1)  will  test  a  unique  and  previously  untested  use  of  copay- 
ments, 

"(2)  is  limited  to  a  period  of  not  more  than  two  years, 
(3)  will  provide  benefits  to  recipients  of  medical  assistance 
which  can  reasonably  be  expected  to  be  equivalent  to  the  risks 
to  the  recipients, 

"(4)  is  based  on  a  reasonable  hypothesis  which  the  demonstra- 
tion is  designed  to  test  in  a  methodologically  sound  manner,  in- 
cluding the  use  of  control  groups  of  similar  recipients  of  medi- 
cal assistance  in  the  area,  and 

"(5)  in  which  participation  is  voluntary,  or  in  which  provi- 
sion is  made  for  assumption  of  liability  for  preventable  damage 
to  the  health  of  recipients  of  medical  assistance  resulting  from 
involuntary  participation. ". 

(b)  Section  1902(a)(10)  of  such  Act  is  amended  in  the  matter  fol- 
lowing subparagraph  (D) — 

(1)  by  striking  out  "and"  before  "(III)";  and 

(2)  by  inserting  before  the  semicolon  at  the  end  thereof  the  fol- 
lowing: "and  (IV)  the  imposition  of  a  deductible,  cost  sharing, 
or  similar  charge  for  any  item  or  service  furnished  to  an  indi- 
vidual not  eligible  for  the  exemption  under  section  1916(a)(2)  or 
(b)(2)  shall  not  require  the  imposition  of  a  deductible,  cost  shar- 
ing, or  similar  charge  for  the  same  item  or  service  furnished  to 
an  individual  who  is  eligible  for  such  exemption". 

(c)  (1)  Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  become  effective  on  October  1,  1982. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the  amend- 
ments made  by  this  section,  the  State  plan  shall  not  be  regarded  as 
failing  to  comply  with  the  requirements  of  such  title  solely  on  the 
basis  of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of 
the  first  regular  session  of  the  State  legislature  that  begins  after  the 
date  of  the  enactment  of  this  Act. 

MODIFICATIONS  IN  LIEN  PROVISIONS 

Sec.  132.  (a)  Section  1902(a)(18)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(18)  comply  with  the  provisions  of  section  1917  with  respect 
to  liens,  adjustments  and  recoveries  of  medical  assistance  cor- 
rectly paid,  and  transfers  of  assets;", 
(b)  Title  XIX  of  such  Act  is  amended  by  adding  after  section  1916 
(added  by  section  131  of  this  Act)  the  following  new  section: 
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"liens,  adjustments  and  recoveries,  and  transfers  of  assets 

"Sec.  1917.  (a)(1)  No  lien  may  be  imposed  against  the  property  of 
any  individual  prior  to  his  death  on  account  of  medical  assistance 
paid  or  to  be  paid  on  his  behalf  under  the  State  plan,  except — 

"(A)  pursuant  to  the  judgment  of  a  court  on  account  of  bene- 
fits incorrectly  paid  on  behalf  of  such  individual,  or 
"(B)  in  the  case  of  the  real  property  of  an  individual — 

(i)  who  is  an  inpatient  in  a  skilled  nursing  facility,  in- 
termediate care  facility,  or  other  medical  institution,  if 
such  individual  is  required,  as  a  condition  of  receiving 
services  in  such  institution  under  the  State  plan,  to  spend 
for  costs  of  medical  care  all  but  a  minimal  amount  of  his 
income  required  for  personal  needs,  and 

"(ii)  with  respect  to  whom  the  State  determines,  after 
notice  and  opportunity  for  a  hearing  (in  accordance  with 
procedures  established  by  the  State),  that  he  cannot  reason- 
ably be  expected  to  be  discharged  from  the  medical  institu- 
tion and  to  return  home, 
except  as  provided  in  paragraph  (2). 
"(2)  No  lien  may  be  imposed  under  paragraph  (1)(B)  on  such  indi- 
vidual's home  if— 

"(A)  the  spouse  of  such  individual, 

"(B)  such  individuals  child  who  is  under  age  21,  or  (with  re- 
spect to  States  eligible  to  participate  in  the  State  program  estab- 
lished under  title  XVI)  is  blind  or  permanently  and  totally  dis- 
abled, or  (with  respect  to  States  which  are  not  eligible  to  par- 
ticipate in  such  program)  is  blind  or  disabled  as  defined  in  sec- 
tion 1614,  or 

"(C)  a  sibling  of  such  individual  (who  has  an  equity  interest 
in  such  home  and  who  was  residing  in  such  individual's  home 
for  a  period  of  at  least  one  year  immediately  before  the  date  of 
the  individual's  admission  to  the  medical  institution), 
is  lawfully  residing  in  such  home. 

"(3)  Any  lien  imposed  with  respect  to  an  individual  pursuant  to 
paragraph  (1)(B)  shall  dissolve  upon  that  individual's  discharge 
from  the  medical  institution  and  return  home. 

"(b)(1)  No  adjustment  or  recovery  of  any  medical  assistance  cor- 
rectly paid  on  behalf  of  an  individual  under  the  State  plan  may  be 
made,  except — 

"(A)  in  the  case  of  an  individual  described  in  subsection 
(a)(1)(B),  from  his  estate  or  upon  sale  of  the  property  subject  to  a 
lien  imposed  on  account  of  medical  assistance  paid  on  behalf  of 
such  individual,  and 

"(B)  in  the  case  of  any  other  individual  who  was  65  years  of 
age  or  older  when  he  received  such  assistance,  from  his  estate. 
"(2)  Any  adjustment  or  recovery  under  paragraph  (1)  may  be  made 
only  after  the  death  of  the  individual's  surviving  spouse,  if  any,  and 
only  at  a  time — 

"(A)  when  he  has  no  surviving  child  who  is  under  age  21,  or 
(with  respect  to  States  eligible  to  participate  in  the  State  pro- 
gram established  under  title  XVI)  is  blind  or  permanently  and 
totally  disabled,  or  (with  respect  to  States  which  are  not  eligible 
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to  participate  in  such  program)  is  blind  or  disabled  as  defined 
in  section  1614;  and 

"(B)  in  the  case  of  a  lien  on  an  individual's  home  under  sub- 
section (a)(1)(B),  when — 

"(i)  no  sibling  of  the  individual  (who  was  residing  in  the 
individual's  home  for  a  period  of  at  least  one  year  immedi- 
ately before  the  date  of  the  individual's  admission  to  the 
medical  institution),  and 

"(ii)  no  son  or  daughter  of  the  individual  (who  was  resid- 
ing in  the  individual's  home  for  a  period  of  at  least  two 
years  immediately  before  the  date  of  the  individual's  ad- 
mission to  the  medical  institution,  and  who  establishes  to 
the  satisfaction  of  the  State  that  he  or  she  provided  care  to 
such  individual  which  permitted  such  individual  to  reside 
at  home  rather  than  in  an  institution), 
is  lawfully  residing  in  such  home  and  has  lawfully  resided  in 
such  home  on  a  continuous  basis  since  the  date  of  the  individ- 
ual's admission  to  the  medical  institution. 
"(c)(1)  Notwithstanding  any  other  provision  of  this  title,  an  indi- 
vidual who  would  otherwise  be  eligible  for  medical  assistance  under 
the  State  plan  approved  under  this  title  may  be  denied  such  assist- 
ance if  such  individual  would  not  be  eligible  for  such  medical  as- 
sistance but  for  the  fact  that  he  disposed  of  resources  for  less  than 
fair  market  value.  If  the  State  plan  provides  for  the  denial  of  such 
assistance  by  reason  of  such  disposal  of  resources,  the  State  plan 
shall  specify  a  procedure  for  implementing  such  denial  which, 
except  as  provided  in  paragraph  (2),  is  not  more  restrictive  than  the 
procedure  specified  in  section  1613(c)  of  this  Act,  and  which  may 
provide  for  a  waiver  of  denial  of  such  assistance  in  any  instance 
where  the  State  determines  that  such  denial  would  work  an  undue 
hardship. 

"(2)(A)  In  any  case  where  the  uncompensated  value  of  disposed  of 
resources  exceeds  $12,000,  the  State  plan  may  provide  for  a  period  of 
ineligibility  which  exceeds  24  months.  If  a  State  plan  provides  for  a 
period  of  ineligibility  exceeding  24  months,  such  plan  shall  provide 
for  the  period  of  ineligibility  to  bear  a  reasonable  relationship  to 
such  uncompensated  value. 

"(B)(i)  In  the  case  of  any  individual  who  is  an  inpatient  in  a 
skilled  nursing  facility,  intermediate  care  facility,  or  other  medical 
institution,  if  such  individual  is  required,  as  a  condition  of  receiv- 
ing services  in  such  institution  under  the  State  plan,  to  spend  for 
costs  of  medical  care  all  but  a  minimal  amount  of  his  income  re- 
quired for  personal  needs,  and,  who,  at  any  time  during  or  after  the 
24-month  period  immediately  prior  to  application  for  medical  assist- 
ance under  the  State  plan,  disposed  of  a  home  for  less  than  fair 
market  value,  the  State  plan  (subject  to  clause  (Hi))  may  provide  for 
a  period  of  ineligibility  for  medical  assistance  in  accordance  with 
clause  (ii). 

"(ii)  If  the  State  plan  provides  for  a  period  of  ineligibility  under 
clause  (i),  such  plan — 

"(I)  shall  provide  that  such  individual  shall  be  ineligible  for 
all  medical  assistance  for  a  period  of  24  months  after  the  date 
on  which  he  disposed  of  such  home,  except  that,  in  the  case 
where  the  uncompensated  value  of  the  home  is  less  than  the 
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average  amount  payable  under  the  State  plan  as  medical  assist- 
ance for  24  months  of  care  in  a  skilled  nursing  facility,  the 
period  of  ineligibility  shall  be  such  shorter  time  as  bears  a  rea- 
sonable relationship  (based  upon  the  average  amount  payable 
under  the  State  plan  as  medical  assistance  for  care  in  a  skilled 
nursing  facility)  to  the  uncompensated  value  of  the  home,  and 
"(II)  may  provide  (at  the  option  of  the  State)  that,  in  the  case 
where  the  uncompensated  value  of  the  home  is  more  than  the 
average  amount  payable  under  the  State  plan  as  medical  assist- 
ance for  24  months  of  care  in  a  skilled  nursing  facility,  such 
individual  shall  be  ineligible  for  all  medical  assistance  for  a 
period  in  excess  of  24  months  after  the  date  on  which  he  dis- 
posed of  such  home  which  bears  a  reasonable  relationship 
(based  upon  the  average  amount  payable  under  the  State  plan 
as  medical  assistance  for  care  in  a  skilled  nursing  facility)  to 
the  uncompensated  value  of  the  home. 
il(iii)  An  individual  shall  not  be  ineligible  for  medical  assistance 
by  reason  of  clause  (ii)  if— 

"(I)  a  satisfactory  showing  is  made  to  the  State  (in  accordance 
with  any  regulations  promulgated  by  the  Secretary)  that  the  in- 
dividual cannot  reasonably  be  expected  to  be  discharged  from 
the  medical  institution  and  to  return  to  that  home, 

"(II)  title  to  such  home  was  transferred  to  the  individual "s 
spouse  or  child  who  is  under  age  21,  or  (with  respect  to  States 
eligible  to  participate  in  the  State  program  established  under 
title  XVI)  is  blind  or  permanently  and  totally  disabled,  or  (with 
respect  to  States  which  are  not  eligible  to  participate  in  such 
program)  is  blind  or  disabled  as  defined  in  section  1614, 

"(III)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that 
the  individual  intended  to  dispose  of  the  home  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or 

"(IV)  if  the  State  determines  that  denial  of  eligibility  would 
work  an  undue  hardship. 
"(3)  In  any  case  where  an  individual  is  ineligible  for  medical  as- 
sistance under  the  State  plan  solely  because  of  the  applicability  to 
such  individual  of  the  provisions  of  section  1613(c),  the  State  plan 
may  provide  for  the  eligibility  of  such  individual  for  medical  assist- 
ance under  the  plan  if  such  individual  would  be  so  eligible  if  the 
State  plan  requirements  with  respect  to  disposal  of  resources  appli- 
cable under  paragraphs  (1)  and  (2)  of  this  subsection  were  applied  in 
lieu  of  the  provisions  of  section  1613(c).  ". 

(c)  Section  1902  of  such  Act  is  amended  by  striking  out  subsection 
(j)  thereof. 

(d)  The  amendments  made  by  this  section  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act,  but  the  provisions  of  sec- 
tion 1917(c)(2)(B)  of  the  Social  Security  Act  shall  not  apply  with  re- 
spect to  a  transfer  of  assets  which  took  place  prior  to  such  date  of 
enactment. 
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LIMITATION  OF  FEDERAL  FINANCIAL  PARTICIPATION  IN  ERRONEOUS 
MEDICAL  ASSISTANCE  EXPENDITURES 

Sec.  133.  (a)  Section  1903  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(u)(l)(A)  Notwithstanding  subsection  (a)(1),  if  the  ratio  of  a 
State  s  erroneous  excess  payments  for  medical  assistance  (as  defined 
in  subparagraph  (D))  to  its  total  expenditures  for  medical  assistance 
under  the  State  plan  approved  under  this  title  exceeds  0.03,  for  the 
period  consisting  of  the  third  and  fourth  quarters  of  fiscal  year 
1983,  or  for  any  full  fiscal  year  thereafter,  then  the  Secretary  shall 
make  no  payment  for  such  period  or  fiscal  year  with  respect  to  so 
much  of  such  erroneous  excess  payments  as  exceeds  such  allowable 
error  rate  of  0.03. 

"(B)  The  Secretary  may  waive,  in  certain  limited  cases,  all  or  part 
of  the  reduction  required  under  subparagraph  (A)  with  respect  to 
any  State  if  such  State  is  unable  to  reach  the  allowable  error  rate 
for  a  period  or  fiscal  year  despite  a  good  faith  effort  by  such  State. 

"(C)  In  estimating  the  amount  to  be  paid  to  a  State  under  subsec- 
tion (d),  the  Secretary  shall  take  into  consideration  the  limitation 
on  Federal  financial  participation  imposed  by  subparagraph  (A) 
and  shall  reduce  the  estimate  he  makes  under  subsection  (d)(1),  for 
purposes  of  payment  to  the  State  under  subsection  (d)(3),  in  light  of 
any  expected  erroneous  excess  payments  for  medical  assistance  (esti- 
mated in  accordance  with  such  criteria,  including  sampling  proce- 
dures, as  he  may  prescribe  and  subject  to  subsequent  adjustment,  if 
necessary,  under  subsection  (d)(2)). 

"(D)(i)  For  purposes  of  this  subsection,  the  term  'erroneous  excess 
payments  for  medical  assistance'  means  the  total  of— 

"(I)  payments  under  the  State  plan  with  respect  to  ineligible 
individuals  and  families,  and 

"(II)  overpayments  on  behalf  of  eligible  individuals  and  fami- 
lies by  reason  of  error  in  determining  the  amount  of  expendi- 
tures for  medical  care  required  of  an  individual  or  family  as  a 
condition  of  eligibility. 

"(ii)  In  determining  the  amount  of  erroneous  excess  payments  for 
medical  assistance  to  an  ineligible  individual  or  family  under 
clause  (i)(I),  if  such  ineligibility  is  the  result  of  an  error  in  deter- 
mining the  amount  of  the  resources  of  such  individual  or  family, 
the  amount  of  the  erroneous  excess  payment  shall  be  the  smaller  of 
(I)  the  amount  of  the  payment  with  respect  to  such  individual  or 
family,  or  (II)  the  difference  between  the  actual  amount  of  such  re- 
sources and  the  allowable  resource  level  established  under  the  State 
plan. 

"(Hi)  In  determining  the  amount  of  erroneous  excess  payments  for 
medical  assistance  to  an  individual  or  family  under  clause  (i)(II), 
the  amount  of  the  erroneous  excess  payment  shall  be  the  smaller  of 
(I)  the  amount  of  the  payment  on  behalf  of  the  individual  or  family, 
or  (II)  the  difference  between  the  actual  amount  incurred  for  medi- 
cal care  by  the  individual  or  family  and  the  amount  which  should 
have  been  incurred  in  order  to  establish  eligibility  for  medical  as- 
sistance. 
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"(E)  For  purposes  of  subparagraph  (D),  there  shall  be  excluded,  in 
determining  both  erroneous  excess  payments  for  medical  assistance 
and  total  expenditures  for  medical  assistance — 

"(i)  payments  with  respect  to  any  individual  whose  eligibility 
therefor  was  determined  exclusively  by  the  Secretary  under  an 
agreement  pursuant  to  section  1634  and  such  other  classes  of  in- 
dividuals as  the  Secretary  may  by  regulation  prescribe  whose 
eligibility  was  determined  in  part  under  such  an  agreement; 
and 

"(ii)  payments  made  as  the  result  of  a  technical  error. 

"(2)  The  State  agency  administering  the  plan  approved  under  this 
title  shall,  at  such  times  and  in  such  form  as  the  Secretary  may 
specify,  provide  information  on  the  rates  of  erroneous  excess  pay- 
ments made  (or  expected,  with  respect  to  future  periods  specified  by 
the  Secretary)  in  connection  with  its  administration  of  such  plan, 
together  with  any  other  data  he  requests  that  are  reasonably  neces- 
sary for  him  to  carry  out  the  provisions  of  this  subsection. 

"(3) (A)  If  a  State  fails  to  cooperate  with  the  Secretary  in  providing 
information  necessary  to  carry  out  this  subsection,  the  Secretary,  di- 
rectly or  through  contractual  or  such  other  arrangements  as  he  may 
find  appropriate,  shall  establish  the  error  rates  for  that  State  on  the 
basis  of  the  best  data  reasonably  available  to  him  and  in  accord- 
ance with  such  techniques  for  sampling  and  estimating  as  he  finds 
appropriate. 

"(B)  In  any  case  in  which  it  is  necessary  for  the  Secretary  to  exer- 
cise his  authority  under  subparagraph  (A)  to  determine  a  State's 
error  rates  for  a  fiscal  year,  the  amount  that  would  otherwise  be 
payable  to  such  State  under  this  title  for  quarters  in  such  year  shall 
be  reduced  by  the  costs  incurred  by  the  Secretary  in  making  (directly 
or  otherwise)  such  determination. 

"(4)  This  subsection  shall  not  apply  with  respect  to  Puerto  Rico, 
Guam,  the  Virgin  Islands,  the  Northern  Mariana  Islands,  or  Ameri- 
can Samoa. ". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act. 

(c)  No  provision  of  law  limiting  Federal  financial  participation 
with  respect  to  erroneous  payments  made  by  States  under  a  State 
plan  approved  under  title  XIX  of  the  Social  Security  Act  (including 
any  provision  contained  in,  or  incorporated  by  reference  into,  any 
appropriation  Act  or  resolution  making  continuing  appropriations), 
other  than  the  limitations  contained  in  section  1903  of  such  Act, 
shall  be  effective  with  respect  to  payments  to  States  under  such  sec- 
tion 1903  for  quarters  beginning  on  or  after  October  1,  1982,  unless 
such  provision  of  law  is  enacted  after  the  date  of  the  date  of  the 
enactment  of  this  Act  and  expressly  provides  that  such  limitation  is 
in  addition  to  or  in  lieu  of  the  limitations  contained  in  section  1903 
of  the  Social  Security  Act. 

MEDICAID  COVERAGE  OF  HOME  CARE  FOR  CERTAIN  DISABLED 

CHILDREN 

Sec.  134-  (a)  Section  1902(e)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 
"(3)  At  the  option  of  the  State,  any  individual  who— 
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"(A)  is  18  years  of  age  or  younger  and  qualifies  as  a  disabled 
individual  under  section  1614(a); 

"(B)  with  respect  to  whom  there  has  been  a  determination  by 
the  State  that — 

"(i)  the  individual  requires  a  level  of  care  provided  in  a 
hospital,  skilled  nursing  facility,  or  intermediate  care  fa- 
cility, 

"(ii)  it  is  appropriate  to  provide  such  care  for  the  individ- 
ual outside  such  an  institution,  and 

"(Hi)  the  estimated  amount  which  would  be  expended  for 
medical  assistance  for  the  individual  for  such  care  outside 
an  institution  is  not  greater  than  the  estimated  amount 
which  would  otherwise  be  expended  for  medical  assistance 
for  the  individual  within  an  appropriate  institution;  and 
"(C)  if  the  individual  were  in  a  medical  institution,  would  be 
eligible  to  have  a  supplemental  security  income  (or  State  supple- 
mental) payment  made  with  respect  to  him  under  title  XVI, 
shall  be  deemed,  for  purposes  of  this  title  only,  to  be  an  individual 
with  respect  to  whom  a  supplemental  security  income  payment,  or 
State  supplemental  payment,  respectively,  is  being  paid  under  title 
XVI. ". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  October  1,  1982. 

SIX-MONTH  MORATORIUM  ON  DEREGULATION  OF  SKILLED  NURSING  AND 
INTERMEDIATE  CARE  FACILITIES 

Sec.  135.  The  Secretary  of  Health  and  Human  Services  may  not 
promulgate  any  change  in  the  regulations  prescribed  under — 

(1)  subpart  K  of  part  405  of  subchapter  B  (relating  to  medi- 
care conditions  of  participation  of  skilled  nursing  facilities), 

(2)  so  much  of  subpart  S  of  part  405  of  subchapter  B  (relating 
to  certification  procedure  for  providers)  as  relates  to  certifica- 
tion of  skilled  nursing  facilities,  and 

(3)  subparts  C,  D,  and  E  of  part  442  of  subchapter  C  (relating 
to  medicaid  certification  and  requirements  for  skilled  nursing 
and  intermediate  care  facilities), 

of  chapter  IV  of  title  42  of  the  Code  of  Federal  Regulations  until 
the  first  day  of  the  seventh  calendar  month  beginning  after  the  date 
of  the  enactment  of  this  Act  unless  ordered  to  do  so  by  a  court  of 
competent  jurisdiction. 

MEDICAID  PROGRAM  IN  AMERICAN  SAMOA 

Sec.  136.  (a)  Section  1101(a)(1)  of  the  Social  Security  Act  is 
amended  by  inserting  "and  American  Samoa"  after  "Such  term 
when  used  in  title  XIX  also  includes  the  Northern  Mariana  Is- 
lands ". 

(b)  Section  1108(c)  of  such  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (3); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (4)  and 
inserting  in  lieu  thereof  ",  and";  and 

(3)  by  adding  at  the  end  thereof  the  following: 
"(5)  American  Samoa  shall  not  exceed  $750,000.  ". 
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(c)  Section  1905(b)(2)  of  such  Act  is  amended  by  striking  out  "and 
the  Northern  Mariana  Islands"  and  inserting  in  lieu  thereof  uthe 
Northern  Mariana  Islands,  and  American  Samoa". 

(d)  Section  1902  of  such  Act  (as  amended  by  section  132(c)  of  this 
Act)  is  amended  by  adding  at  the  end  thereof  the  following  new  sub- 
section: 

"(j)  Notwithstanding  any  other  requirement  of  this  title,  the  Sec- 
retary may  waive  or  modify  any  requirement  of  this  title  with  re- 
spect to  the  medical  assistance  program  in  American  Samoa,  other 
than  a  waiver  of  the  Federal  medical  assistance  percentage,  the  lim- 
itation in  section  1108(c),  or  the  requirement  that  payment  may  be 
made  for  medical  assistance  only  with  respect  to  amounts  expended 
by  American  Samoa  for  care  and  services  described  in  paragraphs 
(1)  through  (18)  of  section  1905(a).  ". 

(e)  The  amendments  made  by  this  section  shall  become  effective 
on  October  1,  1982. 

TECHNICAL  CORRECTIONS  FROM  OMNIBUS  BUDGET  RECONCILIATION 

ACT  OF  1981 

Sec.  137.  (a)(1)  Section  2161(b)  of  the  Ominbus  Budget  Reconcili- 
ation Act  of  1981  is  amended  by  striking  out  "Section  1902"  and  in- 
serting in  lieu  thereof  "Section  1903". 

(2)  Paragraphs  (1)  and  (2)  of  section  2161(c)  of  such  Act  are  each 
amended  by  striking  out  "section  1902"  and  inserting  in  lieu  thereof 
in  each  instance  "section  1903". 

(3)  Section  2171(a)(3)  of  such  Act  is  amended  by  striking  out  "by 
striking  out  paragraph  (C)"  and  inserting  in  lieu  thereof  "by  strik- 
ing out  '(C)  if  medical  assistance'  and  all  that  follows  through  the 
semicolon  preceding  'except  that'  ". 

(4)  Section  2181(b)  of  such  Act  is  amended  by  inserting  before  the 
period  at  the  end  thereof  the  following:  ",  except  that,  in  the  case  of 
a  State  plan  under  title  XIX  of  the  Social  Security  Act  which  the 
Secretary  determines  requires  State  legislation  in  order  to  incorpo- 
rate the  provisions  required  to  be  included  by  this  section  into  such 
State  plan,  the  State  plan  shall  not  be  regarded  as  failing  to  comply 
with  the  requirements  of  such  title  solely  on  the  basis  of  its  failure 
to  include  the  provisions  required  to  be  included  in  such  State  plan 
by  subsection  (a)(2)  of  this  section  before  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  regular  ses- 
sion of  the  State  legislature  that  begins  after  the  date  of  enactment 
of  this  Act,  but  the  requirements  previously  set  forth  in  paragraphs 
(1)  through  (3)  of  section  403(g)  of  the  Social  Security  Act  (prior  to 
its  repeal  by  this  section)  shall  apply  under  title  XIX  of  such  Act  to 
such  State  on  and  after  October  1,  1981,  whether  or  not  the  provi- 
sions required  to  be  included  by  this  section  in  the  State  plan  under 
title  XIX  have  been  incorporated  into  such  State  plan". 

(5)  Section  2193(c)(3)(B)  of  such  Act  is  amended  by  striking  out 
"or  X'  "  and  inserting  in  lieu  thereof  "or  XIX'  ". 

(b)(1)  Section  501(b)(1)(D)  of  the  Social  Security  Act  is  amended  by 
striking  out  "title  IV"  and  inserting  in  lieu  thereof  "title  VI". 

(2)  Section  501(b)(2)  of  such  Act  is  amended  by  striking  out  "sec- 
tion 624  of  the  Economic  Opportunity  Act  of  1964  "  and  inserting  in 
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lieu  thereof  "section  673(2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981". 

(3)  Section  505(2)(B)  of  such  Act  is  amended  by  striking  out 
"502(b)(1)"  and  inserting  in  lieu  thereof  "501  (b)(1)" 

(4)  Section  505(2)(D)  of  such  Act  is  amended  by  striking  out  "the 
State  imposes  any  charges"  and  inserting  in  lieu  thereof  "any 
charges  are  imposed". 

(5)  Section  1134(4)  of  such  Act  is  amended  by  striking  out  "scale" 
and  inserting  in  lieu  thereof  "sale". 

(6)  The  heading  of  title  XVI  of  such  Act  as  such  title  applies  in 
the  case  of  Puerto  Rico,  Guam,  and  the  Virgin  Islands  is  amended 
by  striking  out  ",  OR  FOR  SUCH  AID  FOR  THE  AGED". 

(7)  Section  1902(a)(10)(A)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(A)  for  making  medical  assistance  available,  including  at 
least  the  care  and  services  listed  in  paragraphs  (1)  through  (5) 
and  (17)  of  section  1905(a),  to — 

"(i)  all  individuals  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI,  or 
part  A  or  part  E  of  title  IV  (including  pregnant  women 
deemed  by  the  State  to  be  receiving  such  aid  as  authorized 
in  section  406(g)  and  individuals  considered  by  the  State  to 
be  receiving  such  aid  as  authorized  under  section  414(g)),  or 
with  respect  to  whom  supplemental  security  income  benefits 
are  being  paid  under  title  XVI;  and 

"(ii)  at  the  option  of  the  State,  to  any  group  or  groups  of 
individuals  described  in  section  1905(a)  (or,  in  the  case  of 
individuals  described  in  section  1905(a)(i),  to  any  reason- 
able categories  of  such  individuals)  who  are  not  individ- 
uals described  in  clause  (i)  of  this  subparagraph  but — 

"(I)  who  meet  the  income  and  resources  requirements 
of  the  appropriate  State  plan  described  in  clause  (i)  or 
the  supplemental  security  income  program  (as  the  case 
may  be), 

"(II)  who  would  meet  the  income  and  resources  re- 
quirements of  the  appropriate  State  plan  described  in 
clause  (i)  if  their  work-related  child  care  costs  were 
paid  from  their  earnings  rather  than  by  a  State  agency 
as  a  service  expenditure, 

"(III)  who  would  be  eligible  to  receive  aid  under  the 
appropriate  State  plan  described  in  clause  (i)  if  cover- 
age under  such  plan  was  as  broad  as  allowed  under 
Federal  law, 

"(IV)  with  respect  to  whom  there  is  being  paid,  or 
who  are  eligible,  or  would  be  eligible  if  they  were  not 
in  a  medical  institution,  to  have  paid  with  respect  to 
them,  aid  or  assistance  under  the  appropriate  State 
plan  described  in  clause  (i),  supplemental  security 
income  benefits  under  title  XVI,  or  a  State  supplemen- 
tary payment; 

"(V)  who  are  in  a  medical  institution,  who  meet  the 
resource  requirements  of  the  appropriate  State  plan  de- 
scribed in  clause  (i)  or  the  supplemental  security 
income  program,  and  whose  income  does  not  exceed  a 
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separate  income  standard  established  by  the  State 
which  is  consistent  with  the  limit  established  under 
section  1903(f)(4)(C),  or 

''(VI)  who  would  be  eligible  under  the  State  plan 
under  this  title  if  they  were  in  a  medical  institution, 
with  respect  to  whom  there  has  been  a  determination 
that  but  for  the  provision  of  home  or  community-based 
services  described  in  section  1915(c)  they  would  require 
the  level  of  care  provided  in  a  hospital,  skilled  nursing 
facility  or  intermediate  care  facility  the  cost  of  which 
could  be  reimbursed  under  the  State  plan,  and  who 
will  receive  home  or  community-based  services  pursu- 
ant to  a  waiver  granted  by  the  Secretary  under  section 
1915(c)' ". 

(8)  Section  1902(a)(10)(C)(i)  of  such  Act  is  amended— 

(A)  by  striking  out  "and  (II)"  and  inserting  in  lieu  thereof  " 

(II)  ";  and 

(B)  by  inserting  before  the  semicolon  at  the  end  thereof  "  and 

(III)  the  single  standard  to  be  employed  in  determining  income 
and  resource  eligibility  for  all  such  groups,  and  the  methodol- 
ogy to  be  employed  in  determining  such  eligibility,  which  shall 
be  the  same  methodology  which  would  be  employed  under  the 
supplemental  security  income  program  in  the  case  of  groups  con- 
sisting of  aged,  blind,  or  disabled  individuals  in  a  State  in 
which  such  program  is  in  effect,  and  which  shall  be  the  same 
methodology  which  would  be  employed  under  the  appropriate 
State  plan  (described  in  subparagraph  (A)(i))  to  which  such 
group  is  most  closely  categorically  related  in  the  case  of  other 
groups". 

(9)  Section  1902(a)(10)(C)(ii)(I)  of  such  Act  is  amended  by  striking 
out  "described  in  section  1905(a)(i)"  and  inserting  in  lieu  thereof 
"under  the  age  of  18  who  (but  for  income  and  resources)  would  be 
eligible  for  medical  assistance  as  an  individual  described  in  subpar- 
agraph (A)(i)". 

(10)  Section  1902(b)  of  such  Act  is  amended  by  striking  out  para- 
graph (2)  and  redesignating  paragraphs  (3)  and  (4)  as  paragraphs  (2) 
and  (3),  respectively. 

(11)  Section  1903(g)(1)  of  such  Act  is  amended  by  inserting  "or 
which  is  a  qualified  health  maintenance  organization  (as  defined  in 
section  1310(d)  of  the  Public  Health  Service  Act)"  after  "as  defined 
in  section  1876". 

(12)  Section  1903(g)(1)(A)  of  such  Act  is  amended  by  striking  out 
"intermediate  care  facility  services  described  in  section  1905(d)  1  and 
inserting  in  lieu  thereof  "intermediate  care  facility  services  provided 
in  an  institution  for  the  mentally  retarded' . 

(13)  Section  1903(k)  of  such  Act  is  amended  by  striking  out  "sec- 
tion 1876"  and  inserting  in  lieu  thereof  "subsection  (m)  of  this  sec- 
tion". 

(14)  Section  1903(m)(2)(A)  of  such  Act  is  amended— 

(A)  by  striking  out  "and"  before  "(II)"  in  clause  (iv)  and  in- 
serting in  lieu  thereof  "or";  and 

(B)  by  striking  out  "unforseen"  in  clause  (vii)  and  inserting  in 
lieu  thereof  "unforeseen 1 . 

(15)  Section  1903(s)  of  such  Act  is  amended — 
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(A)  in  paragraph  (1)(A),  by  striking  out  "made  before  fiscal 
year  1981"  and  inserting  in  lieu  thereof  ''made  before  fiscal 
year  1982"; 

(B)  in  paragraph  (1)(A),  by  striking  out  "without  regard  to 
payments  under  subsection  (t)  and"  and  inserting  in  lieu  thereof 
"without  regard  to  payments  under  subsections  (a)(6)  and  (tJ, 
without  regard  to  payments  for  claims  relating  to  expenditures 
made  for  medical  assistance  for  services  received  through  a  fa- 
cility of  the  Indian  Health  Service,  and"; 

(C)  in  paragraph  (1)(C),  by  inserting  "a  program  in  operation 
under"  before  "a  plan  approved  under  this  title"; 

(D)  in  paragraph  (S)(D) — 

(i)  by  striking  out  "determines  that"  and  inserting  in  lieu 
thereof  "must  determine  that"; 

(ii)  by  striking  out  "most  recent  calendar  year"  and  in- 
serting in  lieu  thereof  "most  recent  year  (which  shall  con- 
sist of  a  12-month  period  determined  by  the  Secretary  for 
this  purpose)"; 

(Hi)  by  striking  out  "2  or  3  calendar  year  period"  and  in- 
serting in  lieu  thereof  "2-  or  3-year  period";  and 

(iv)  by  striking  out  "calendar"  each  place  it  appears: 

(E)  in  paragraph  (4)(B),  by  inserting  "and  paragraph  (3)(D)" 
after  "subparagraph  (A)";  and 

(F)  in  paragraph  (5)(A)(i),  by  inserting  "(including  amounts 
saved,  to  the  extent  such  amounts  can  be  documented  to  the  sat- 
isfaction of  the  Secretary,  by  reason  of  the  suspension  or  termi- 
nation of  a  provider  or  other  person  for  fraud  or  abuse,  but  only 
during  the  period  of  such  suspension  or  termination  or,  if 
shorter,  the  1-year  period  beginning  on  the  date  of  such  termi- 
nation or  suspension)"  after  "recovered  or  diverted". 

(16)  Section  1903(t)  of  such  Act  (as  added  by  section  2161(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1981  as  amended  by  subsec- 
tion (a)  of  this  section)  is  amended — 

(A)  in  paragraphs  (1)(A)  and  (2)(A),  by  striking  out  "other 
than  interest  paid  under  subsection  (d)(5)"  each  place  it  appears 
and  inserting  in  lieu  thereof  in  each  instance  "other  than  pay- 
ments under  subsection  (a)(6),  interest  paid  under  subsection 
(d)(5),  and  payments  for  claims  relating  to  expenditures  made 
for  medical  assistance  for  services  received  through  a  facility  of 
the  Indian  Health  Service"; 

(B)  in  paragraph  (1)(B),  by  striking  out  "between  September 
1982  and  September  1983"  and  inserting  in  lieu  thereof  "for  the 
12-month  period  ending  on  September  30,  1983"; 

(C)  in  paragraph  (1)(C),  by  striking  out  "between  September 
1982  and  September  1984"  and  inserting  in  lieu  thereof  "for  the 
24-month  period  ending  on  September  30,  1984"; 

(D)  in  subparagraphs  (B)  and  (C)  of  paragraph  (1),  by  striking 
out  "consumer  price  index  for  all  urban  consumers  i published 
by  the  Bureau  of  Labor  Statistics)"  each  place  it  appears  and 
inserting  in  lieu  thereof  in  each  instance  "Consumer  Price 
Index  for  all  urban  consumers  (U.S.  city  average)  published  by 
the  Bureau  of  Labor  Statistics";  and 

(E)  by  amending  paragraph  (3)  to  read  as  follows: 


60 


"(3)  Only  for  the  purpose  of  computing  under  this  subsection  the 
Federal  share  of  expenditures  for  a  State  for  fiscal  years  1982,  1983, 
and  1984  (in  the  case  of  the  payment  which  may  be  made  for  the 
first  quarter  of  fiscal  years  1983,  1984,  and  1985,  respectively),  the 
Federal  medical  assistance  percentage  for  fiscal  years  1982,  1983, 
and  1984  shall  be  the  Federal  medical  assistance  percentage  for 
States  in  effect  for  fiscal  year  1981,  disregarding  any  change  in  such 
percentage  after  fiscal  year  1981.  ". 

(17)  Section  1905(a)(i)  of  such  Act  is  amended  by  striking  out  "or 
any  reasonable  category  of  such  individuals,  ". 

(18)  Section  1905(a)  of  such  Act  is  amended  by  striking  out  "or"  at 
the  end  of  clause  (vi),  inserting  "or"  at  the  end  of  clause  (vii),  and 
inserting  after  clause  (vii)  the  following: 

(viii)  pregnant  women, ". 

(19)  (A)  Section  1915(b)  of  such  Act  is  amended  by  striking  out 
"and  section  1903(m)". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  not  apply 
with  respect  to  any  waiver  if  such  waiver  was  granted,  and  the  ar- 
rangement covered  by  the  waiver  was  in  place,  prior  to  August  10, 
1982. 

(20)  Section  1915(b)(1)  of  such  Act  is  amended — 

(A)  by  inserting  "primary  care"  before  "case-management 
system";  and 

(B)  by  striking  out  "primary  care  services"  and  inserting  in 
lieu  thereof  "medical  care  services". 

(21)  Section  1915(c)(1)  of  such  Act  is  amended  by  inserting  "pay- 
ment for  part  or  all  of  the  cost  of"  after  "may  include  as  'medical 
assistance1  under  such  plan". 

(22)  Section  1915(c)(2)(B)  of  such  Act  is  amended  to  read  as  fol- 
lows: 

"(B)  the  State  will  provide,  with  respect  to  individuals  who — 
"(i)  are  entitled  to  medical  assistance  for  skilled  nursing 

facility  or  intermediate  care  facility  services  under  the 

State  plan, 

"(ii)  may  require  such  services,  and 

"(Hi)  may  be  eligible  for  such  home  or  community-based 
care  under  such  waiver, 
for  an  evaluation  of  the  need  for  such  services;". 

(23)  Section  1915(c)(3)  of  such  Act  is  amended — 

(A)  by  striking  out  "subsection  (a)(1)"  and  inserting  in  lieu 
thereof  "section  1902(a)(1)";  and 

(B)  by  striking  out  "subsection  (a)(10)  of  section  1902"  and  in- 
serting in  lieu  thereof  "section  1902(a)(10)". 

(24)  Section  1915(c)(4)  of  such  Act  is  amended  by  striking  out 
"this  section"  and  inserting  in  lieu  thereof  "this  subsection". 

(25)  Section  1915(f)  of  such  Act  is  amended  by  inserting  "approval 
of"  before  "a  proposed  State  plan". 

(26)  Subsection  (a)  of  section  1128A  of  such  Act  is  amended  by 
striking  out  all  that  precedes  "shall  be  subject"  and  inserting  in 
lieu  thereof  the  following: 

"(a)  Any  person  (including  an  organization,  agency,  or  other 
entity)  that — 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
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thereof,  or  of  any  State  agency  (as  defined  in  subsection  (h)(1)), 
a  claim  (as  defined  in  subsection  (h)(2))  that  the  Secretary  deter- 
mines is  for  a  medical  or  other  item  or  service — 

"(A)  that  the  person  knows  or  has  reason  to  know  was 
not  provided  as  claimed,  or 

"(B)  payment  for  which  may  not  be  made  under  the  pro- 
gram under  which  such  claim  was  made,  pursuant  to  a  de- 
termination by  the  Secretary  under  section  1128,  1160(b),  or 
1862(d),  or  pursuant  to  a  determination  by  the  Secretary 
under  section  1866(b)(2)  with  respect  to  which  the  Secretary 
has  initiated  termination  proceedings;  or 
"(2)  presents  or  causes  to  be  presented  to  any  person  a  request 
for  payment  which  is  in  violation  of  the  terms  of  (A)  an  assign- 
ment under  section  1842(b)(3)(B)(ii),  or  (B)  an  agreement  with  a 
State  agency  not  to  charge  a  person  for  an  item  or  service  in 
excess  of  the  amount  permitted  to  be  charged,  ". 
(27)  Section  1903(s)(5)(B)  of  such  Act  is  amended  by  inserting  "or 
quarters"  after  "carried  forward  to  the  following  quarter". 

(c)  (1)  Section  914(b)(2)(A)  of  the  Omnibus  Reconciliation  Act  of 
1980  is  amended  by  striking  out  "medical  assistance"  and  all  that 
follows  and  inserting  in  lieu  thereof  "cost  reporting  periods,  begin- 
ning on  or  after  April  1,  1981,  of  an  entity  providing  services  under 
a  State  plan  approved  under  title  XIX  of  the  Social  Security  Act. ". 

(2)  Section  914(c)(2)  of  the  Omnibus  Reconciliation  Act  of  1980  is 
amended  by  striking  out  "services  provided"  and  all  that  follows 
and  inserting  in  lieu  thereof  "cost  reporting  periods,  beginning  on  or 
after  April  1,  1981,  of  an  entity  providing  services  under  a  State 
plan  approved  under  title  V  of  the  Social  Security  Act.  ". 

(d)  (1)  Except  as  otherwise  provided  in  this  section,  any  amend- 
ment to  the  Omnibus  Budget  Reconciliation  Act  of  1981  made  by 
this  section  shall  be  effective  as  if  it  had  been  originally  included  in 
the  provision  of  the  Omnibus  Budget  Reconciliation  Act  of  1981  to 
which  such  amendment  relates. 

(2)  Except  as  otherwise  provided  in  this  section,  any  amendment 
to  the  Social  Security  Act  made  by  the  preceding  provisions  of  this 
section  shall  be  effective  as  if  it  had  been  originally  included  as  a 
part  of  that  provision  of  the  Social  Security  Act  to  which  it  relates, 
as  such  provision  of  the  Social  Security  Act  was  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of  1981. 

(e)  Section  1902(a)  of  the  Social  Security  Act  is  amended  in  the 
matter  following  paragraph  (44)  by  inserting  "  (26)"  after  "(9)(A)". 

(f)  Section  1905(h)(1)(C)  of  the  Social  Security  Act  is  amended  by 
redesignating  clauses  (i)  and  (ii)  as  subclauses  (I)  and  (II)  respective- 
ly, and  by  redesignating  clauses  (A)  and  (B)  as  clauses  (i)  and  (ii) 
respectively. 

(g)  Effective  October  1,  1982,  section  1903(f)(3)  of  the  Social  Secu- 
rity Act  is  amended  by  striking  out  "(without  regard  to  section 
408)". 
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Subtitle  C — Utilization  and  Quality  Control  Peer  Review 

SHORT  TITLE  OF  SUBTITLE 

Sec.  lJf.1.  This  subtitle  may  be  cited  as  the  "Peer  Review  Improve- 
ment Act  of  1982". 

REQUIREMENT  FOR  SECRETARY  TO  ENTER  INTO  CONTRACTS 

Sec.  142.  Section  1862  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(g)  The  Secretary  shall,  in  making  the  determinations  under 
paragraphs  (1)  and  (9)  of  subsection  (a),  and  for  the  purposes  of  pro- 
moting the  effective,  efficient,  and  economical  delivery  of  health 
care  services,  and  of  promoting  the  quality  of  services  of  the  type  for 
which  payment  may  be  made  under  this  title,  enter  into  contracts 
with  utilization  and  quality  control  peer  review  organizations  pur- 
suant to  part  B  of  title  XI  of  this  Act.  ". 

ESTABLISHMENT  OF  UTILIZATION  AND  QUALITY  CONTROL  PEER  REVIEW 

PROGRAM 

Sec.  Ilf3.  Part  B  of  title  XI  of  the  Social  Security  Act  is  amended 
to  read  as  follows: 

"Part  B—Peer  Review  of  the  Utilization  and  Quality  of 
Health  Care  Services 

"purpose 

"Sec.  1151.  The  purpose  of  this  part  is  to  establish  the  contracting 
process  which  the  Secretary  must  follow  pursuant  to  the  require- 
ments of  section  1862(g)  of  this  Act,  including  the  definition  of  the 
utilization  and  quality  control  peer  review  organizations  with 
which  the  Secretary  shall  contract,  the  functions  such  peer  review 
organizations  are  to  perform,  the  confidentiality  of  medical  records, 
and  related  administrative  matters  to  facilitate  the  carrying  out  of 
the  purposes  of  this  part. 

"definition  of  utilization  and  quality  control  peer  review 

organization 

"Sec.  1152.  The  term  'utilization  and  quality  control  peer  review 
organization '  means  an  entity  which — 

"(1)(A)  is  composed  of  a  substantial  number  of  the  licensed 
doctors  of  medicine  and  osteopathy  engaged  in  the  practice  of 
medicine  or  surgery  in  the  area  and  who  are  representative  of 
the  practicing  physicians  in  the  area,  designated  by  the  Secre- 
tary under  section  1153,  with  respect  to  which  the  entity  shall 
perform  services  under  this  part,  or  (B)  has  available  to  it,  by 
arrangement  or  otherwise,  the  services  of  a  sufficient  number  of 
licensed  doctors  of  medicine  or  osteopathy  engaged  in  the  prac- 
tice of  medicine  or  surgery  in  such  area  to  assure  that  adequate 
peer  review  of  the  services  provided  by  the  various  medical  spe- 
cialties and  subspecialties  can  be  assured;  and 

"(2)  is  able,  in  the  judgment  of  the  Secretary,  to  perform 
review  functions  required  under  section  1154  in  a  manner  con- 
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sistent  with  the  efficient  and  effective  administration  of  this 
part  and  to  perform  reviews  of  the  pattern  of  quality  of  care  in 
an  area  of  medical  practice  where  actual  performance  is  meas- 
ured against  objective  criteria  which  define  acceptable  and  ade- 
quate practice. 

"contracts  with  utilization  and  quality  control  peer  review 

organiza  tions 

"Sec.  1153.  (a)(1)  The  Secretary  shall  establish  throughout  the 
United  States  geographic  areas  with  respect  to  which  contracts 
under  this  part  will  be  made.  In  establishing  such  areas,  the  Secre- 
tary shall  use  the  same  areas  as  established  under  section  1152  of 
this  Act  as  in  effect  immediately  prior  to  the  date  of  the  enactment 
of  the  Peer  Review  Improvement  Act  of  1982,  but  subject  to  the  pro- 
visions of  paragraph  (2). 

"(2)  As  soon  as  practicable  after  the  date  of  the  enactment  of  the 
Peer  Review  Improvement  Act  of  1982,  the  Secretary  shall  consoli- 
date such  geographic  areas,  taking  into  account  the  following  crite- 
ria: 

"(A)  Each  State  shall  generally  be  designated  as  a  geographic 
area  for  purposes  of  paragraph  (1). 

"(B)  The  Secretary  shall  establish  local  or  regional  areas 
rather  than  State  areas  only  where  the  volume  of  review  activi- 
ty or  other  relevant  factors  (as  determined  by  the  Secretary) 
warrant  such  an  establishment,  and  the  Secretary  determines 
that  review  activity  can  be  carried  out  with  equal  or  greater  ef- 
ficiency by  establishing  such  local  or  regional  areas.  In  applying 
this  subparagraph  the  Secretary  shall  take  into  account  the 
number  of  hospital  admissions  within  each  State  for  which 
payment  may  be  made  under  title  XVIII  or  a  State  plan  ap- 
proved under  title  XIX,  with  any  State  having  fewer  than 
180,000  such  admissions  annually  being  established  as  a  single 
statewide  area,  and  no  local  or  regional  area  being  established 
which  has  fewer  than  60,000  total  hospital  admissions  (includ- 
ing public  and  private  pay  patients)  under  review  annually, 
unless  the  Secretary  determines  that  other  relevant  factors  war- 
rant otherwise. 

"(C)  No  local  or  regional  area  shall  be  designated  which  is 
not  a  self-contained  medical  service  area,  having  a  full  spec- 
trum of  services,  including  medical  specialists'  services. 

"(b)(1)  The  Secretary  shall  enter  into  a  contract  with  a  utilization 
and  quality  control  peer  review  organization  for  each  area  estab- 
lished under  subsection  (a)  if  a  qualified  organization  is  available 
in  such  area  and  such  organization  and  the  Secretary  have  negotiat- 
ed a  proposed  contract  which  the  Secretary  determines  will  be  car- 
ried out  by  such  organization  in  a  manner  consistent  with  the  effi- 
cient and  effective  administration  of  this  part.  If  more  than  one 
such  qualified  organization  meets  the  requirements  of  the  preceding 
sentence,  priority  shall  be  given  to  any  such  organization  which  is 
described  in  section  1152(1)(A). 

"(2)(A)  During  the  first  twelve  months  in  which  the  Secretary  is 
entering  into  contracts  under  this  section,  the  Secretary  shall  not 
enter  into  a  contract  under  this  part  with  any  entity  which  is,  or  is 


97-588  0-82-5 


64 


affiliated  with  (through  management,  ownership,  or  common  con- 
trol), an  entity  which  directly  or  indirectly  makes  payments  to  any 
practitioner  or  provider  whose  health  care  services  are  reviewed  by 
such  entity  or  would  be  reviewed  by  such  entity  if  it  entered  into  a 
contract  with  the  Secretary  under  this  part. 

"(B)  If,  after  the  expiration  of  the  twelve-month  period  referred  to 
in  subparagraph  (A),  the  Secretary  determines  that  there  is  no  other 
entity  available  for  an  area  with  which  the  Secretary  can  enter  into 
a  contract  under  this  part,  the  Secretary  may  then  enter  into  a  con- 
tract under  this  part  with  an  entity  described  in  subparagraph  (A) 
for  such  area  if  such  entity  otherwise  meets  the  requirements  of  this 
part. 

"(3)  The  Secretary  shall  not  enter  into  a  contract  under  this  part 
with  any  entity  which  is,  or  is  affiliated  with  (through  manage- 
ment, ownership,  or  common  control),  a  health  care  facility,  or  asso- 
ciation of  such  facilities,  within  the  area  served  by  such  entity  or 
which  would  be  served  by  such  entity  if  it  entered  into  a  contract 
with  the  Secretary  under  this  part. 

"(c)  Each  contract  with  an  organization  under  this  section  shall 
provide  that — 

"(1)  the  organization  shall  perform  the  functions  set  forth  in 
section  1154(a),  or  may  subcontract  for  the  performance  of  all  or 
some  of  such  functions  (and  for  purposes  of  paragraphs  (2)  and 
(3)  of  subsection  (b),  a  subcontract  under  this  paragraph  shall 
not  constitute  an  affiliation  with  the  subcontractor); 

"(2)  the  Secretary  shall  have  the  right  to  evaluate  the  quality 
and  effectiveness  of  the  organization  in  carrying  out  the  func- 
tions specified  in  the  contract; 

"(3)  the  contract  shall  be  for  an  initial  term  of  two  years  and 
shall  be  renewable  on  a  biennial  basis  thereafter; 

"(4)  if  the  Secretary  intends  not  to  renew  a  contract,  he  shall 
notify  the  organization  of  his  decision  at  least  90  days  prior  to 
the  expiration  of  the  contract  term,  and  shall  provide  the  orga- 
nization an  opportunity  to  present  data,  interpretations  of  data, 
and  other  information  pertinent  to  its  performance  under  the 
contract,  which  shall  be  reviewed  in  a  timely  manner  by  the 
Secretary; 

"(5)  the  organization  may  terminate  the  contract  upon  90 
days  notice  to  the  Secretary; 

"(6)  the  Secretary  may  terminate  the  contract  prior  to  the  ex- 
piration of  the  contract  term  upon  90  days  notice  to  the  organi- 
zation if  the  Secretary  determines  that — 

"(A)  the  organization  does  not  substantially  meet  the  re- 
quirements of  section  1152;  or 

"(B)  the  organization  has  failed  substantially  to  carry 
out  the  contract  or  is  carrying  out  the  contract  in  a  manner 
inconsistent  with  the  efficient  and  effective  administration 
of  this  part,  but  only  after  such  organization  has  had  an 
opportunity  to  submit  data  and  have  such  data  reviewed  by 
the  panel  established  under  subsection  (d); 
"(7)  the  Secretary  shall  include  in  the  contract  negotiated  ob- 
jectives against  which  the  organization's  performance  will  be 
judged,  and  negotiated  specifications  for  use  of  regional  norms, 
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or  modifications  thereof  based  on  national  norms,  for  perform- 
ing review  functions  under  the  contract;  and 

"(8)  reimbursement  shall  be  made  to  the  organization  in  ac- 
cordance with  the  terms  of  the  contract. 

"(d)(1)  Prior  to  making  any  termination  under  subsection  (c)(5)(B), 
the  Secretary  must  provide  the  organization  with  an  opportunity  to 
provide  data,  interpretations  of  data,  and  other  information  perti- 
nent to  its  performance  under  the  contract.  Such  data  and  other  in- 
formation shall  be  reviewed  in  a  timely  manner  by  a  panel  appoint- 
ed by  the  Secretary,  and  the  panel  shall  submit  a  report  of  its  find- 
ings to  the  Secretary  in  a  timely  manner.  The  Secretary  shall  make 
a  copy  of  the  report  available  to  the  organization. 

"(2)  The  Secretary  may  accept  or  not  accept  the  findings  of  the 
panel.  After  the  panel  has  submitted  a  report  with  respect  to  an  or- 
ganization, the  Secretary  may,  with  the  concurrence  of  the  organiza- 
tion, amend  the  contract  to  modify  the  scope  of  the  functions  to  be 
carried  out  by  the  organization,  or  in  any  other  manner.  The  Secre- 
tary may  terminate  a  contract  under  the  authority  of  subsection 
(c)(5)(C)  upon  90  days  notice  after  the  panel  has  submitted  a  report, 
or  earlier  if  the  organization  so  agrees. 

"(3)  A  panel  appointed  by  the  Secretary  under  this  subsection 
shall  consist  of  not  more  than  five  individuals,  each  of  whom  shall 
be  a  member  of  a  utilization  and  quality  control  peer  review  organi- 
zation having  a  contract  with  the  Secretary  under  this  part.  While 
serving  on  such  panel  individuals  shall  be  paid  at  a  per  diem  rate 
not  to  exceed  the  current  per  diem  equivalent  at  the  time  that  serv- 
ice on  the  panel  is  rendered  for  grade  GS-18  under  section  5332  of 
title  5,  United  States  Code.  Appointments  shall  be  made  without 
regard  to  title  5,  United  States  Code. 

"(e)  Contracting  authority  of  the  Secretary  under  this  section  may 
be  carried  out  without  regard  to  any  provision  of  law  relating  to  the 
making,  performance,  amendment,  or  modification  of  contracts  of 
the  United  States  as  the  Secretary  may  determine  to  be  inconsistent 
with  the  purposes  of  this  part.  The  Secretary  may  use  different  con- 
tracting methods  with  respect  to  different  geographical  areas. 

"(f)  Any  determination  by  the  Secretary  to  terminate  or  not  to 
renew  a  contract  under  this  section  shall  not  be  subject  to  judicial 
review. 

"functions  of  peer  review  organizations 

"Sec.  1154-  (a)  Any  utilization  and  quality  control  peer  review  or- 
ganization entering  into  a  contract  with  the  Secretary  under  this 
part  must  perform  the  following  functions: 

"(1)  The  organization  shall  review  some  or  all  of  the  profes- 
sional activities  in  the  area,  subject  to  the  terms  of  the  contract, 
of  physicians  and  other  health  care  practitioners  and  institu- 
tional and  noninstitutional  providers  of  health  care  services  in 
the  provision  of  health  care  services  and  items  for  which  pay- 
ment may  be  made  (in  whole  or  in  part)  under  title  XVIII  for 
the  purpose  of  determining  whether — 

"(A)  such  services  and  items  are  or  were  reasonable  and 
medically  necessary  or  otherwise  allowable  under  section 
1862(a)(1); 
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"(B)  the  quality  of  such  services  meets  professionally  rec- 
ognized standards  of  health  care;  and 

"(C)  in  case  such  services  and  items  are  proposed  to  be 
provided  in  a  hospital  or  other  health  care  facility  on  an 
inpatient  basis,  such  services  and  items  could,  consistent 
with  the  provision  of  appropriate  medical  care,  be  effective- 
ly provided  more  economically  on  an  outpatient  basis  or  in 
an  inpatient  health  care  facility  of  a  different  type, 
"(2)  The  organization  shall  determine,  on  the  basis  of  the 
review  carried  out  under  subparagraphs  (A)  and  (C)  of  para- 
graph (1),  whether  payment  shall  be  made  for  services  under 
title  XVIII.  Such  determination  shall  constitute  the  conclusive 
determination  on  those  issues  for  purposes  of  payment  under 
title  XVIII,  except  that  payment  may  be  made  if— 

"(A)  such  payment  is  allowed  by  reason  of  section  1879; 
"(B)  in  the  case  of  inpatient  hospital  services  or  post- 
hospital  extended  care  services,  the  peer  review  organiza- 
tion determines  that  additional  time  is  required  in  order  to 
arrange  for  postdischarge  care,  but  payment  may  be  contin- 
ued under  this  subparagraph  for  not  more  than  two  days, 
but  only  in  the  case  where  the  provider  of  such  services  did 
not  know  and  could  not  reasonably  have  been  expected  to 
know  (as  determined  under  section  1879)  that  payment 
would  not  otherwise  be  made  for  such  services  under  title 
XVIII  prior  to  notification  by  the  organization  under  para- 
graph (3); 

"(C)  such  determination  is  changed  as  the  result  of  any 
hearing  or  review  of  the  determination  under  section  1155; 
or 

"(D)    such    payment    is    authorized    under  section 

1861(v)(l)(G). 

"(3)  Whenever  the  organization  makes  a  determination  that 
any  health  care  services  or  items  furnished  or  to  be  furnished  to 
a  patient  by  any  practitioner  or  provider  are  disapproved,  the 
organization  shall  promptly  notify  such  practitioner  or  provid- 
er, such  patient,  and  the  agency  or  organization  responsible  for 
the  payment  of  claims  under  title  XVIII  of  this  Act.  In  the  case 
of  practitioners  and  providers  of  services,  the  organization  shall 
provide  an  opportunity  for  discussion  and  review  of  the  determi- 
nation. 

"(4)  The  organization  shall,  after  consultation  with  the  Secre- 
tary, determine  the  types  and  kinds  of  cases  (whether  by  type  of 
health  care  or  diagnosis  involved,  or  whether  in  terms  of  other 
relevant  criteria  relating  to  the  provision  of  health  care  serv- 
ices) with  respect  to  which  such  organization  will,  in  order  to 
most  effectively  carry  out  the  purposes  of  this  part,  exercise 
review  authority  under  the  contract.  The  organization  shall 
notify  the  Secretary  periodically  with  respect  to  such  determina- 
tions. 

"(5)  The  organization  shall  consult  with  nurses  and  other 
professional  health  care  practitioners  (other  than  physicians  de- 
scribed in  section  1861(r)(l))  and  with  representatives  of  institu- 
tional and  noninstitutional  providers  of  health  care  services, 
with  respect  to  the  organizations  responsibility  for  the  review 
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under  paragraph  (1)  of  the  professional  activities  of  such  practi- 
tioners and  providers. 

"(6)  The  organization  shall,  consistent  with  the  provisions  of 
its  contract  under  this  part,  apply  professionally  developed 
norms  of  care,  diagnosis,  and  treatment  based  upon  typical  pat- 
terns of  practice  within  the  geographic  area  served  by  the  orga- 
nization as  principal  points  of  evaluation  and  review,  taking 
into  consideration  national  norms  where  appropriate.  Such 
norms  with  respect  to  treatment  for  particular  illnesses  or 
health  conditions  shall  include — 

"(A)  the  types  and  extent  of  the  health  care  services 
which,  taking  into  account  differing,  but  acceptable,  modes 
of  treatment  and  methods  of  organizing  and  delivering 
care,  are  considered  within  the  range  of  appropriate  diagno- 
sis and  treatment  of  such  illness  or  health  condition,  con- 
sistent with  professionally  recognized  and  accepted  patterns 
of  care;  and 

"(B)  the  type  of  health  care  facility  which  is  considered, 
consistent  with  such  standards,  to  be  the  type  in  which 
health  care  services  which  are  medically  appropriate  for 
such  illness  or  condition  can  most  economically  be  pro- 
vided. 

"(7)  The  organization,  to  the  extent  necessary  and  appropriate 
to  the  performance  of  the  contract,  shall — 

"(A)  make  arrangemen  ts  to  utilize  the  services  of  persons 
who  are  practitioners  of,  or  specialists  in,  the  various  areas 
of  medicine  (including  dentistry),  or  other  types  of  health 
care,  which  persons  shall,  to  the  maximum  extent  practica- 
ble, be  individuals  engaged  in  the  practice  of  their  profes- 
sion within  the  area  served  by  such  organization; 

"(B)  undertake  such  professional  inquiries  either  before 
or  after,  or  both  before  and  after,  the  provision  of  services 
with  respect  to  which  such  organization  has  a  responsibili- 
ty for  review  which  in  the  judgment  of  such  organization 
will  facilitate  its  activities; 

"(C)  examine  the  pertinent  records  of  any  practitioner  or 
provider  of  health  care  services  providing  services  with  re- 
spect to  which  such  organization  has  a  responsibility  for 
review  under  paragraph  (1);  and 

"(D)  inspect  the  facilities  in  which  care  is  rendered  or 
services  are  provided  (which  are  located  in  such  area)  of 
any  practitioner  or  provider  of  health  care  services  provid- 
ing services  with  respect  to  which  such  organization  has  a 
responsibility  for  review  under  paragraph  (1). 
"(8)  The  organization  shall  perform  such  duties  and  func- 
tions and  assume  such  responsibilities  and  comply  with  such 
other  requirements  as  may  be  required  by  this  part  or  under  reg- 
ulations of  the  Secretary  promulgated  to  carry  out  the  provi- 
sions of  this  part. 

"(9)  The  organization  shall  collect  such  information  relevant 
to  its  functions,  and  keep  and  maintain  such  records,  in  such 
form  as  the  Secretary  may  require  to  carry  out  the  purposes  of 
this  part,  and  shall  permit  access  to  and  use  of  any  such  infor- 
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mation  and  records  as  the  Secretary  may  require  for  such  pur- 
poses, subject  to  the  provisions  of  section  1160. 

"(10)  The  organization  shall  coordinate  activities,  including 
information  exchanges,  which  are  consistent  with  economical 
and  efficient  operation  of  programs  among  appropriate  public 
and  private  agencies  or  organizations  including — 

"(A)  agencies  under  contract  pursuant  to  sections  1816 
and  1842  of  this  Act; 

"(B)  other  peer  review  organizations  having  contracts 
under  this  part;  and 

"(C)  other  public  or  private  review  organizations  as  may 
be  appropriate. 

"(11)  The  organization  shall  make  available  its  facilities  and 
resources  for  contracting  with  private  and  public  entities  paying 
for  health  care  in  its  area  for  review,  as  feasible  and  appropri- 
ate, of  services  reimbursed  by  such  entities. 
"(b)(1)  No  physician  shall  be  permitted  to  review — 

"(A)  health  care  services  provided  to  a  patient  if  he  was  di- 
rectly responsible  for  providing  such  services;  or 

"(B)  health  care  services  provided  in  or  by  an  institution,  or- 
ganization, or  agency,  if  he  or  any  member  of  his  family  has, 
directly  or  indirectly,  a  significant  financial  interest  in  such  in- 
stitution, organization,  or  agency. 
"(2)  For  purposes  of  this  subsection,  a  physician's  family  includes 
only  his  spouse  (other  than  a  spouse  who  is  legally  separated  from 
him  under  a  decree  of  divorce  or  separate  maintenance),  children 
(including  legally  adopted  children),  grandchildren,  parents,  and 
grandparents. 

"(c)  No  utilization  and  quality  control  peer  review  organization 
shall  utilize  the  services  of  any  individual  who  is  not  a  duly  li- 
censed doctor  of  medicine,  osteopathy,  or  dentistry  to  make  final  de- 
terminations of  denial  decisions  in  accordance  with  its  duties  and 
functions  under  this  part  with  respect  to  the  professional  conduct  of 
any  other  duly  licensed  doctor  of  medicine,  osteopathy,  or  dentistry, 
or  any  act  performed  by  any  duly  licensed  doctor  of  medicine,  oste- 
opathy, or  dentistry  in  the  exercise  of  his  profession. 

"right  to  hearing  and  judicial  review 

"Sec.  1155.  Any  beneficiary  who  is  entitled  to  benefits  under  title 
XVIII,  and  any  practitioner  or  provider,  who  is  dissatisfied  with  a 
determination  made  by  a  contracting  peer  review  organization  in 
conducting  its  review  responsibilities  under  this  part,  shall  be  enti- 
tled to  a  reconsideration  of  such  determination  by  the  reviewing  or- 
ganization. Where  the  reconsideration  is  adverse  to  the  beneficiary 
and  where  the  matter  in  controversy  is  $200  or  more,  such  benefici- 
ary shall  be  entitled  to  a  hearing  by  the  Secretary  (to  the  same 
extent  as  is  provided  in  section  205(b)),  and,  where  the  amount  in 
controversy  is  $2,000  or  more,  to  judicial  review  of  the  Secretary's 
final  decision. 
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"obligations  of  health  care  practitioners  and  providers  of 
health  care  services;  sanctions  and  penalties;  hearings  and 

REVIEW 

"Sec.  1156.  (a)  It  shall  be  the  obligation  of  any  health  care  practi- 
tioner and  any  other  person  (including  a  hospital  or  other  health 
care  facility,  organization,  or  agency)  who  provides  health  care  serv- 
ices for  which  payment  may  be  made  (in  whole  or  in  part)  under 
title  XVIII,  to  assure,  to  the  extent  of  his  authority  that  services  or 
items  ordered  or  provided  by  such  practitioner  or  person  to  benefici- 
aries and  recipients  under  such  title — 

"(1)  will  be  provided  economically  and  only  when,  and  to  the 
extent,  medically  necessary; 

"(2)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care;  and 

"(3)  will  be  supported  by  evidence  of  medical  necessity  and 
quality  in  such  form  and  fashion  and  at  such  time  as  may  rea- 
sonably be  required  by  a  reviewing  peer  review  organization  in 
the  exercise  of  its  duties  and  responsibilities. 
"(b)(1)  If  after  reasonable  notice  and  opportunity  for  discussion 
with  the  practitioner  or  person  concerned,  any  organization  having 
a  contract  with  the  Secretary  under  this  part  determines  that  such 
practitioner  or  person  has — 

"(A)  failed  in  a  substantial  number  of  cases  substantially  to 
comply  with  any  obligation  imposed  on  him  under  subsection 
(a),  or 

"(B)  grossly  and  flagrantly  violated  any  such  obligation  in 
one  or  more  instances, 
such  organization  shall  submit  a  report  and  recommendations  to 
the  Secretary.  If  the  Secretary  agrees  with  such  determination,  and 
determines  that  such  practitioner  or  person,  in  providing  health 
care  services  over  which  such  organization  has  review  responsibility 
and  for  which  payment  (in  whole  or  in  part)  may  be  made  under 
title  XVIII,  has  demonstrated  an  unwillingness  or  a  lack  of  ability 
substantially  to  comply  with  such  obligations,  the  Secretary  (in  ad- 
dition to  any  other  sanction  provided  under  law)  may  exclude  (per- 
manently or  for  such  period  as  the  Secretary  may  prescribe)  such 
practitioner  or  person  from  eligibility  to  provide  such  services  on  a 
reimbursable  basis.  If  the  Secretary  fails  to  act  upon  the  recommen- 
dations submitted  to  him  by  such  organization  within  120  days 
after  such  submission,  such  practitioner  or  person  shall  be  excluded 
from  eligibility  to  provide  services  on  a  reimbursable  basis  until 
such  time  as  the  Secretary  determines  otherwise. 

"(2)  A  determination  made  by  the  Secretary  under  this  subsection 
to  exclude  a  practitioner  or  person  shall  be  effective  at  such  time 
and  upon  such  reasonable  notice  to  the  public  and  to  the  practition- 
er or  person  furnishing  the  services  involved  as  may  be  specified  in 
regulations.  Such  determination  shall  be  effective  with  respect  to 
services  furnished  to  an  individual  on  or  after  the  effective  date  of 
such  determination  (except  that  in  the  case  of  institutional  health 
care  services  such  determination  shall  be  effective  in  the  manner 
provided  in  title  XVIII  with  respect  to  terminations  of  provider 
agreements),  and  shall  remain  in  effect  until  the  Secretary  finds 
and  gives  reasonable  notice  to  the  public  that  the  basis  for  such  de- 
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termination  has  been  removed  and  that  there  is  reasonable  assur- 
ance that  it  will  not  recur. 

"(3)  In  lieu  of  the  sanction  authorized  by  paragraph  (1),  the  Secre- 
tary may  require  that  (as  a  condition  to  the  continued  eligibility  of 
such  practitioner  or  person  to  provide  such  health  care  services  on  a 
reimbursable  basis)  such  practitioner  or  person  pays  to  the  United 
States,  in  case  such  acts  or  conduct  involved  the  provision  or  order- 
ing by  such  practitioner  or  person  of  health  care  services  which  were 
medically  improper  or  unnecessary,  an  amount  not  in  excess  of  the 
actual  or  estimated  cost  of  the  medically  improper  or  unnecessary 
services  so  provided.  Such  amount  may  be  deducted  from  any  sums 
owing  by  the  United  States  (or  any  instrumentality  thereof)  to  the 
practitioner  or  person  from  whom  such  amount  is  claimed. 

"(4)  Any  practitioner  or  person  furnishing  services  described  in 
paragraph  (1)  who  is  dissatisfied  with  a  determination  made  by  the 
Secretary  under  this  subsection  shall  be  entitled  to  reasonable  notice 
and  opportunity  for  a  hearing  thereon  by  the  Secretary  to  the  same 
extent  as  is  provided  in  section  205(b),  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

"(c)  It  shall  be  the  duty  of  each  utilization  and  quality  control 
peer  review  organization  to  use  such  authority  or  influence  it  may 
possess  as  a  professional  organization,  and  to  enlist  the  support  of 
any  other  professional  or  governmental  organization  having  influ- 
ence or  authority  over  health  care  practitioners  and  any  other 
person  (including  a  hospital  or  other  health  care  facility,  organiza- 
tion, or  agency)  providing  health  care  services  in  the  area-  served  by 
such  review  organization,  in  assuring  that  each  practitioner  or 
person  (referred  to  in  subsection  (a))  providing  health  care  services 
in  such  area  shall  comply  with  all  obligations  imposed  on  him 
under  subsection  (a). 

"limitation  on  liability 

"Sec.  1157.  (a)  Notwithstanding  any  other  provision  of  law,  no 
person  providing  information  to  any  organization  having  a  contract 
with  the  Secretary  under  this  part  shall  be  held,  by  reason  of 
having  provided  such  information,  to  have  violated  any  criminal 
law,  or  to  be  civilly  liable  under  any  law  of  the  United  States  or  of 
any  State  (or  political  subdivision  thereof)  unless — 

"(1)  such  information  is  unrelated  to  the  performance  of  the 
contract  of  such  organization;  or 

"(2)  such  information  is  false  and  the  person  providing  it 
knew,  or  had  reason  to  believe,  that  such  information  was  false. 

"(b)  No  person  who  is  employed  by,  or  who  has  a  fiduciary  rela- 
tionship with,  any  such  organization  or  who  furnishes  professional 
services  to  such  organization,  shall  be  held  by  reason  of  the  perform- 
ance by  him  of  any  duty,  function,  or  activity  required  or  authorized 
pursuant  to  this  part  or  to  a  valid  contract  entered  into  under  this 
part,  to  have  violated  any  criminal  law,  or  to  be  civilly  liable  under 
any  law  of  the  United  States  or  of  any  State  (or  political  subdivi- 
sion thereof)  provided  he  has  exercised  due  care. 

"(c)  No  doctor  of  medicine  or  osteopathy  and  no  provider  (includ- 
ing directors,  trustees,  employees,  or  officials  thereof)  of  health  care 
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services  shall  be  civilly  liable  to  any  person  under  any  law  of  the 
United  States  or  of  any  State  (or  political  subdivision  thereof)  on  ac- 
count of  any  action  taken  by  him  in  compliance  with  or  reliance 
upon  professionally  developed  norms  of  care  and  treatment  applied 
by  an  organization  under  contract  pursuant  to  section  1153  operat- 
ing in  the  area  where  such  doctor  of  medicine  or  osteopathy  or  pro- 
vider took  such  action;  but  only  if— 

"(1)  he  takes  such  action  in  the  exercise  of  his  profession  as  a 
doctor  of  medicine  or  osteopathy  or  in  the  exercise  of  his  func- 
tions as  a  provider  of  health  care  services;  and 

"(2)  he  exercised  due  care  in  all  professional  conduct  taken  or 
directed  by  him  and  reasonably  related  to,  and  resulting  from., 
the  actions  taken  in  compliance  with  or  reliance  upon  such  pro- 
fessionally accepted  norms  of  care  and  treatment 
"(d)  The  Secretary  shall  make  payment  to  an  organization  under 
contract  with  him  pursuant  to  this  part,  or  to  any  member  or  em- 
ployee thereof,  or  to  any  person  who  furnishes  legal  counsel  or  serv- 
ices to  such  organization,  in  an  amount  equal  to  the  reasonable 
amount  of  the  expenses  incurred,  as  determined  by  the  Secretary,  in 
connection  with  the  defense  of  any  suit,  action,  or  proceeding 
brought  against  such  organization,  member,  or  employee  related  to 
the  performance  of  any  duty  or  function  under  such  contract  by 
such  organization,  member,  or  employee. 

"application  of  this  part  to  certain  state  programs  receiving 
federal  financial  assistance 

"Sec.  1158.  (a)  A  State  plan  approved  under  title  XIX  of  this  Act 
may  provide  that  the  functions  specified  in  section  1154  may  be  per- 
formed in  an  area  by  contract  with  a  utilization  and  quality  control 
peer  review  organization  that  has  entered  into  a  contract  with  the 
Secretary  in  accordance  with  the  provisions  of  section  1862(g). 

"(b)  In  the  event  a  State  enters  into  a  contract  in  accordance  with 
subsection  (a),  the  Federal  share  of  the  expenditures  made  to  the 
contracting  organization  for  its  costs  in  the  performance  of  its  func- 
tions under  the  State  plan  shall  be  75  percent  (as  provided  in  sec- 
tion 1903(a)(3)(C)). 

"authorization  for  use  of  certain  funds  to  administer  the 
provisions  of  this  part 

"Sec.  1159.  Expenses  incurred  in  the  administration  of  the  con- 
tracts described  in  section  1862(g)  shall  be  payable  from — 

"(1)  funds  in  the  Federal  Hospital  Insurance  Trust  Fund;  and 
"(2)  funds  in  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund, 

in  such  amounts  from  each  of  such  Trust  Funds  as  the  Secretary 
shall  deem  to  be  fair  and  equitable  after  taking  into  consideration 
the  expenses  attributable  to  the  administration  of  this  part  with  re- 
spect to  each  of  such  programs.  The  Secretary  shall  make  such 
transfers  of  moneys  between  such  Trust  Funds  as  may  be  appropri- 
ate to  settle  accounts  between  them  in  cases  where  expenses  properly 
payable  from  one  such  Trust  Fund  have  been  paid  from  the  other 
such  Trust  Fund. 
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"prohibition  against  disclosure  of  information 

"Sec.  1160.  (a)  An  organization,  in  carrying  out  its  functions 
under  a  contract  entered  into  under  this  part,  shall  not  he  a  Federal 
agency  for  purposes  of  the  provisions  of  section  552  of  title  5,  United 
States  Code  (commonly  referred  to  as  the  Freedom  of  Information 
Act).  Any  data  or  information  acquired  by  any  such  organization  in 
the  exercise  of  its  duties  and  functions  shall  be  held  in  confidence 
and  shall  not  be  disclosed  to  any  person  except — 

"(1)  to  the  extent  that  may  be  necessary  to  carry  out  the  pur- 
poses of  this  part, 

"(2)  in  such  cases  and  under  such  circumstances  as  the  Secre- 
tary shall  by  regulations  provide  to  assure  adequate  protection 
of  the  rights  and  interests  of  patients,  health  care  practitioners, 
or  providers  of  health  care,  or 

"(3)  in  accordance  with  subsection  (b). 
"(b)  An  organization  having  a  contract  with  the  Secretary  under 
this  part  shall  provide  in  accordance  with  procedures  and  safe- 
guards established  by  the  Secretary,  data  and  information — 

"(1)  which  may  identify  specific  providers  or  practitioners  as 
may  be  necessary — 

"(A)  to  assist  Federal  and  State  agencies  recognized  by 
the  Secretary  as  having  responsibility  for  identifying  and 
investigating  cases  or  patterns  of  fraud  or  abuse,  which 
data  and  information  shall  be  provided  by  the  peer  review 
organization  to  any  such  agency  at  the  request  of  such 
agency  relating  to  a  specific  case  or  pattern; 

"(B)  to  assist  appropriate  Federal  and  State  agencies  rec- 
ognized by  the  Secretary  as  having  responsibility  for  identi- 
fying cases  or  patterns  involving  risks  to  the  public  health, 
which  data  and  information  shall  be  provided  by  the  peer 
review  organization  to  any  such  agency — 

"(i)  at  the  discretion  of  the  peer  review  organization, 
at  the  request  of  such  agency  relating  to  a  specific  case 
or  pattern  with  respect  to  which  such  agency  has  made 
a  finding,  or  has  a  reasonable  belief,  that  there  may  be 
a  substantial  risk  to  the  public  health,  or 

"(ii)  upon  a  finding  by,  or  the  reasonable  belief  of, 
the  peer  review  organization  that  there  may  be  a  sub- 
stantial risk  to  the  public  health;  and 
"(C)  to  assist  appropriate  State  agencies  recognized  by  the 
Secretary  as  having  responsibility  for  licensing  or  certifica- 
tion of  providers  or  practitioners,  which  data  and  informa- 
tion shall  be  provided  by  the  peer  review  organization  to 
any  such  agency  at  the  request  of  such  agency  relating  to  a 
specific  case,  but  only  to  the  extent  that  such  data  and  in- 
formation is  required  by  the  agency  in  carrying  out  a  func- 
tion which  is  within  the  jurisdiction  of  such  agency  under 
State  law;  and 

"(2)  to  assist  the  Secretary,  and  such  Federal  and  State  agen- 
cies recognized  by  the  Secretary  as  having  health  planning  or 
related  responsibilities  under  Federal  or  State  law  (including 
health  systems  agencies  and  State  health  planning  and  develop- 
ment agencies),  in  carrying  out  appropriate  health  care  plan- 
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ning  and  related  activities,  which  data  and  information  shall 
be  provided  in  such  format  and  manner  as  may  be  prescribed  by 
the  Secretary  or  agreed  upon  by  the  responsible  Federal  and 
State  agencies  and  such  organization,  and  shall  be  in  the  form 
of  aggregate  statistical  data  (without  explicitly  identifying  any 
individual)  on  a  geographic,  institutional,  or  other  basis  reflect- 
ing the  volume  and  frequency  of  services  furnished,  as  well  as 
the  demographic  characteristics  of  the  population  subject  to 
review  by  such  organization. 
The  penalty  provided  in  subsection  (c)  shall  not  apply  to  the  disclo- 
sure of  any  information  received  under  this  subsection,  except  that 
such  penalty  shall  apply  to  the  disclosure  (by  the  agency  receiving 
such  information)  of  any  such  information  described  in  paragraph 
(1)  unless  such  disclosure  is  made  in  a  judicial,  administrative,  or 
other  formal  legal  proceeding  resulting  from  an  investigation  con- 
ducted by  the  agency  receiving  the  information.  An  organization 
may  require  payment  of  a  reasonable  fee  for  providing  information 
under  this  subsection  in  response  to  a  request  for  such  information. 

"(c)  It  shall  be  unlawful  for  any  person  to  disclose  any  such  infor- 
mation described  in  subsection  (a)  other  than  for  the  purposes  pro- 
vided in  subsections  (a)  and  (b),  and  any  person  violating  the  provi- 
sions of  this  section  shall,  upon  conviction,  be  fined  not  more  than 
$1,000,  and  imprisoned  for  not  more  than  6  months,  or  both,  and 
shall  be  required  to  pay  the  costs  of  prosecution. 

"(d)  No  patient  record  in  the  possession  of  an  organization  having 
a  contract  with  the  Secretary  under  this  part  shall  be  subject  to  sub- 
pena  or  discovery  proceedings  in  a  civil  action. 

"annual  reports 

"Sec.  1161.  The  Secretary  shall  submit  to  the  Congress  not  later 
than  April  1  of  each  year,  a  full  and  complete  report  on  the  admin- 
istration, impact,  and  cost  of  the  program  under  this  part  during 
the  preceding  fiscal  year,  including  data  and  information  on — 

"(1)  the  number,  status,  and  service  areas  of  all  utilization 
and  quality  control  peer  review  organizations  participating  in 
the  program; 

"(2)  the  number  of  health  care  institutions  and  practitioners 
whose  services  are  subject  to  review  by  such  organizations,  and 
the  number  of  beneficiaries  and  recipients  who  received  services 
subject  to  such  review  during  such  year; 

"(3)  the  various  methods  of  reimbursement  utilized  in  con- 
tracts under  this  part,  and  the  relative  efficiency  of  each  such 
method  of  reimbursement; 

"(4)  the  imposition  of  penalties  and  sanctions  under  this  title 
for  violations  of  law  and  for  failure  to  comply  with  the  obliga- 
tions imposed  by  this  part; 

"(5)  the  total  costs  incurred  under  titles  XVIII  and  XIX  of 
this  Act  in  the  implementation  and  operation  of  all  procedures 
required  by  such  titles  for  the  review  of  services  to  determine 
their  medical  necessity,  appropriateness  of  use,  and  quality;  and 

"(6)  descriptions  of  the  criteria  upon  which  decisions  are 
made,  and  the  selection  and  relative  weights  of  such  criteria. 
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"exemptions  of  christian  science  sanatoriums 

"Sec.  1162.  The  provisions  of  this  part  shall  not  apply  with  re- 
spect to  a  Christian  Science  sanatorium  operated,  or  listed  and  certi- 
fied, by  the  First  Church  of  Christ,  Scientist,  Boston,  Massachusetts. 

"MEDICAL  OFFICERS  IN  AMERICAN  SAMOA,  THE  NORTHERN  MARIANA, 
ISLANDS,  AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE 
INCLUDED  IN  THE  UTILIZATION  AND  QUALITY  CONTROL  PEER  REVIEW 
PROGRAM 

"Sec.  1163.  For  purposes  of  applying  this  part  to  American 
Samoa,  the  Northern  Mariana  Islands,  and  the  Trust  Territory  of 
the  Pacific  Islands,  individuals  licensed  to  practice  medicine  in 
those  places  shall  be  considered  to  be  physicians  and  doctors  of 
medicine. ". 

FACILITATION  OF  PRIVATE  REVIEW 

Sec.  144-  Section  1866(a)(1)  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraphs  (A),  (B), 
and  (C); 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (D) 
and  inserting  in  lieu  thereof  "  and";  and 

(3)  by  inserting  after  subparagraph  (D)  the  following  new  sub- 
paragraph: 

"(E)  to  release  data  with  respect  to  patients  of  such  provider 
upon  request  to  an  organization  having  a  contract  with  the  Sec- 
retary under  part  B  of  title  XI  as  may  be  necessary  (i)  to  allow 
such  organization  to  carry  out  its  functions  under  such  con- 
tract, or  (ii)  to  allow  such  organization  to  carry  out  similar 
review  functions  under  any  contract  the  organization  may  have 
with  a  private  or  public  agency  paying  for  health  care  in  the 
same  area  with  respect  to  patients  who  authorize  release  of  such 
data  for  such  purposes.  ". 

WAIVER  OF  LIABILITY  PROVISION 

Sec.  145.  Section  1879(a)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "Any  provider 
or  other  person  furnishing  items  or  services  for  which  payment  may 
not  be  made  by  reason  of  section  1862(a)(1)  or  (9)  shall  be  deemed  to 
have  knowledge  that  payment  cannot  be  made  for  such  items  or 
services  if  the  claim  relating  to  such  items  or  services  involves  a 
case,  provider  or  other  person  furnishing  services,  procedure,  or  test, 
with  respect  to  which  such  provider  or  other  person  has  been  noti- 
fied by  the  Secretary  (including  notification  by  a  utilization  and 
quality  control  peer  review  organization)  that  a  pattern  of  inappro- 
priate utilization  has  occurred  in  the  past,  and  such  provider  or 
other  person  has  been  allowed  a  reasonable  time  to  correct  such  in- 
appropriate utilization. ". 
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MEDICAID  PROVISIONS 

Sec.  146.  (a)  Section  1902(d)  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  by  striking  out  "a  Professional  Standards  Review  Organi- 
zation designated,  conditionally  or  otherwise,  "  and  inserting  in 
lieu  thereof  "a  utilization  and  quality  control  peer  review  orga- 
nization having  a  contract  with  the  Secretary";  and 

(2)  by  striking  out  "such  Organization  (or  Organizations)" 
each  place  it  appears  and  inserting  in  lieu  thereof  in  each  in- 
stance "such  organization  (or  organizations)". 

(b)  Section  1903(a)(3)(C)  of  such  Act  is  amended  by  striking  out 
"Professional  Standards  Review  Organization"  and  inserting  in  lieu 
thereof  "utilization  and  quality  control  peer  review  organization". 

DEMONSTRATION  PROJECTS  FOR  COMPETITIVE  BIDDING  AND  OTHER 
REIMBURSEMENT  METHODS 

Sec.  147.  Section  402(a)(1)  of  the  Social  Security  Amendments  of 
1967  (Public  Law  90-248)  is  amended— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (I); 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (J) 
and  inserting  in  lieu  thereof  ";  and";  and 

(3)  by  inserting  after  subparagraph  (J)  the  following  new  sub- 
paragraph: 

"(K)  to  determine  whether  the  use  of  competitive  bidding  in 
the  awarding  of  contracts,  or  the  use  of  other  methods  of  reim- 
bursement, under  part  B  of  title  XI  would  be  efficient  and  effec- 
tive methods  of  furthering  the  purposes  of  that  part.  ". 

TECHNICAL  AMENDMENTS 

Sec.  148.  (a)  Section  1862(d)(1)(C)  of  such  Act  is  amended  by  strik- 
ing out  ",  on  the  basis  of  reports  transmitted  to  him  in  accordance 
with  section  1157  of  this  Act  (or,  in  the  absence  of  any  such  report, 
on  the  basis  of  such  data  as  he  acquires  in  the  administration  of 
the  program  under  this  title), "  and  inserting  in  lieu  thereof  "on  the 
basis  of  information  acquired  by  the  Secretary  in  the  administration 
of  this  title". 

(b)  Sections  1815(b),  1861(v)(l)(G),  and  1861(w)(2)  of  such  Act  are 
each  amended  by  striking  out  "Professional  Standards  Review  Or- 
ganization" and  inserting  in  lieu  thereof  in  each  instance  "quality 
control  and  peer  review  organization". 

(c)  Section  1832(a)(2)(F)(ii)  of  such  Act  is  amended  by  striking  out 
1  "Professional  Standards  Review  Organization  (designated,  condi- 
tionally or  otherwise,  "  and  inserting  in  lieu  thereof  "quality  control 
and  peer  review  organization  (having  a  contract  with  the  Secretary". 

(d)  Section  1833(i)  of  such  Act  is  amended  by  striking  out  "the 
I  National  Professional  Standards  Review  Council  and". 

(e)  Section  1879(e)  of  such  Act  is  amended  by  striking  out  "profes- 
sional standards  review  organization  "  and  inserting  in  lieu  thereof 

I  "quality  control  and  peer  review  organization". 
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EFFECTIVE  DATE 

Sec.  149.  The  amendments  made  by  this  part  shall,  subject  to  sec- 
tion 150,  be  effective  with  respect  to  contracts  entered  into  or  re- 
newed on  or  after  the  date  of  the  enactment  of  this  Act 

MAINTENANCE  OF  CURRENT  PSRO  AGREEMENTS 

Sec.  150.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
not  terminate  or  fail  to  renew  any  agreement  in  effect  with  a  profes- 
sional standards  review  organization  under  part  B  of  title  XI  of  the 
Social  Security  Act  on  the  earlier  of  the  date  of  the  enactment  of 
this  Act  or  September  SO,  1982  until  such  time  as  he  enters  into  a 
contract  with  a  utilization  and  quality  control  peer  review  organiza- 
tion under  such  part,  as  amended  by  this  subtitle,  for  the  area 
served  by  such  professional  standards  review  organization.  In  com- 
plying with  this  subsection,  the  Secretary  may  renew  any  such  con- 
tract with  a  professional  standards  review  organization  for  a  period 
of  less  than  12  months. 

(b)  The  provisions  of  part  B  of  title  XI  of  the  Social  Security  Act 
as  in  effect  prior  to  the  amendments  made  by  this  subtitle  shall 
remain  in  effect  with  respect  to  contracts  with  professional  stand- 
ards review  organizations  in  effect  on  the  earlier  of  the  date  of  the 
enactment  of  this  Act  or  September  30,  1982,  until  such  time  as  such 
contract  is  terminated  or  is  not  renewed,  in  accordance  with  subsec- 
tion (a).  Any  matters  awaiting  a  determination  by  a  Statewide  Pro- 
fessional Standards  Review  Council  on  the  date  of  the  enactment  of 
this  Act  shall  be  transferred  to  the  Secretary  of  Health  and  Human 
Services  for  a  determination  unless  such  determination  is  made  by 
such  Council  within  30  days  after  the  date  of  the  enactment  of  this 
Act.  No  payments  shall  be  made  under  part  B  of  title  XI  of  the 
Social  Security  Act  to  Statewide  Professional  Standards  Review 
Councils  for  services  performed  under  section  1162  of  such  Act  after 
the  end  of  such  30-day  period. 

Subtitle  D — Aw  to  Families  with  Dependent  Children 

ROUNDING  OF  ELIGIBILITY  AND  BENEFIT  AMOUNTS 

Sec.  151.  (a)  Section  402(  a)  of  the  Social  Security  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (32); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (33)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(34)  provide  that  both  the  standard  of  need  applied  to  a 

family  and  the  amount  of  aid  determined  to  be  payable,  when 
not  a  whole  dollar  amount,  shall  be  rounded  to  the  next  lower 
whole  dollar  amount. 

(b)  The  amendment  made  by  this  section  shall  become  effec- 
tive on  October  1,  1982. 
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EFFECTIVE  DATE  OF  APPLICATION;  PRORATION  OF  FIRST-MONTH 's  AFDC 

BENEFIT 

Sec.  152.  (a)  Section  402(a)(10)  of  the  Social  Security  Act  is 
amended — 

(1)  by  striking  out  "provide,  effective  July  1,  1951,  that  all  in- 
dividuals" and  inserting  in  lieu  thereof  "(A)  provide  that  all 
individuals') 

(2)  by  adding  "and"  after  the  semicolon;  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(B)  provide  that  an  application  for  aid  under  the  plan  will 
be  effective  no  earlier  than  the  date  such  application  is  filed 
with  the  State  agency  or  local  agency  responsible  for  the  admin- 
istration of  the  State  plan,  and  the  amount  payable  for  the 
month  in  which  the  application  becomes  effective,  if  such  appli- 
cation becomes  effective  after  the  first  day  of  such  month,  shall 
bear  the  same  ratio  to  the  amount  which  would  be  payable  if 
the  application  had  been  effective  on  the  first  day  of  such 
month  as  the  number  of  days  in  the  month  including  and  fol- 
lowing the  effective  date  of  the  application  bears  to  the  total 
number  of  days  in  such  month;", 
(b)  The  amendments  made  by  this  section  shall  become  effective 
on  October  1,  1982. 

ABSENCE  FROM  HOME  SOLELY  BY  REASON  OF  UNIFORMED  SERVICE 

Sec.  153.  (a)  Section  406(a)(1)  of  the  Social  Security  Act  is  amend- 
ed by  inserting  "(other  than  absence  occasioned  solely  by  reason  of 
the  performance  of  active  duty  in  the  uniformed  services  of  the 
United  States)"  "continued  absence  from  the  home". 

(b)  The  amendment  made  by  ths  section  shall  become  effective  on 
October  1,  1982. 

JOB  SEARCH 

Sec.  154-  (a)  Section  402(a)  of  the  Social  Security  Act  (as  amended 
by  section  151(a)  of  this  Act)  is  further  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (33); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (34)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(35)  at  the  option  of  the  State,  provide — 

"(A)  that  as  a  condition  of  eligibility  for  aid  under  the 
State  plan  of  any  individual  claiming  such  aid  who  is  re- 
quired to  register  pursuant  to  paragrpah  (19)(A)  (or  who 
would  be  required  to  register  under  paragraph  (19)(A)  but 
for  clause  (Hi)  thereof),  including  all  such  individuals  or 
only  such  groups,  types,  or  classes  thereof  as  the  State 
agency  may  designate  for  purposes  of  this  paragraph,  such 
individual  will  be  required  to  participate  in  a  program  of 
employment  search — 

"(i)  beginning  at  the  time  he  applies  for  such  aid  (or 
an  application  including  his  need  is  filed)  and  continu- 
ing for  a  period  (prescribed  by  the  State)  of  not  more 
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than  eight  weeks  (but  this  requirement  may  not  be  used 
as  a  reason  for  any  delay  in  making  a  determination  of 
an  individual's  eligibility  for  aid  or  in  issuing  a  pay- 
ment to  or  in  behalf  of  any  individual  who  is  other- 
vjise  eligible  for  such  aid);  and 

"(ii)  at  such  time  or  times  after  the  close  of  the 
period  prescribed  under  clause  (i)  as  the  State  agency 
may  determine  but  not  to  exceed  a  total  of  8  weeks  in 
any  12  consecutive  months; 
"(B)  that  any  individual  participating  in  a  program  of 
employment  search  under  this  paragraph  will  be  furnished 
such  transportation  and  other  services,  or  paid  (in  advance 
or  by  way  of  reimbursement)  such  amounts  to  cover  trans- 
portation costs  and  other  expenses  reasonably  incurred  in 
meeting  requirements  imposed  on  him  under  this  para- 
graph, as  may  be  necessary  to  enable  such  individual  to 
participate  in  such  program;  and 

"(C)  that,  in  the  case  of  an  individual  who  fails  without 
good  cause  to  comply  with  requirements  imposed  upon  him 
under  this  paragraph,  the  sanctions  imposed  by  paragraph 
(19)(F)  shall  be  applied  in  the  same  manner  as  if  the  indi- 
vidual had  made  a  refusal  of  the  type  which  would  cause 
the  provisions  of  such  paragraph  (19)(F)  to  be  applied 
(except  that  the  State  may  at  its  option,  for  purposes  of  this 
paragraph,  reduce  the  period  for  which  such  sanctions 
would  otherwise  be  in  effect).  ". 

(b) (1)  Section  403(a)(3)(C)  of  such  Act  is  amended  by  inserting  im- 
mediately after  "expenditures  "  the  following:  "(including  as  expend- 
itures under  this  subparagraph  the  value  of  any  services  furnished, 
and  the  amount  of  any  payments  made  (to  cover  expenses  incurred 
by  individuals  under  a  program  of  emvloyment  search),  under  sec- 
tion 402(a)(35)(B))". 

(2)  Section  403(a)(3)  of  such  Act  is  further  amended  by  striking  out 
"other  than  services"  in  the  matter  immediately  following  subpara- 
graph (C)  and  inserting  in  lieu  thereof  the  following:  "other  than 
services  furnished  under  section  402(a)(35)(B)  (as  described  in  the 
parenthetical  phrase  in  subparagraph  (C)),  and  other  than  services". 

(c)  Section  409(b)(3)  of  such  Act  is  amended — 

(1)  in  the  first  sentence — 

(A)  by  inserting  ",  any  program  of  employment  search 
under  section  402(a)(35), "  after  "pursuant  to  this  section " 

(B)  by  striking  out  "both  such  programs"  and  inserting  in 
lieu  thereof  "more  than  one  such  program  "  and 

(C)  by  striking  out  "in  the  other"  and  inserting  in  lieu 
thereof  "in  another";  and 

(2)  in  the  second  sentence,  by  striking  out  "both  such  pro- 
grams "  and  inserting  in  lieu  thereof  "more  than  one  such  pro- 
gram ". 

(d)  The  amendments  made  by  this  section  shall  become  effective 
on  October  1,  1982. 
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PRORATION  OF  STANDARD  AMOUNT  FOR  SHELTER  AND  UTILITIES 

Sec.  155.  (a)  Section  412  of  the  Social  Security  Act  is  amended  to 
read  as  follows: 

"PRORATING  SHELTER  ALLOWANCE  OF  AFDC  FAMILY  LIVING  WITH 
ANOTHER  HOUSEHOLD 

"Sec.  412.  A  State  plan  for  aid  and  services  to  needy  families 
with  children  may  provide  that,  in  determining  the  need  of  any  de- 
pendent child  or  relative  claiming  aid  who  is  living  with  other  indi- 
viduals (not  claiming  aid  together  with  such  child  or  relative)  as  a 
household  (as  defined,  for  purposes  of  this  section,  by  the  Secretary), 
the  amount  included  in  the  standard  of  need,  and  the  payment 
standard,  applied  to  such  child  or  relative  for  shelter,  utilities,  and 
similar  needs  may  be  prorated  on  a  reasonable  basis,  in  such 
manner  and  under  such  circumstances  as  the  State  may  determine 
to  be  appropriate.  For  purposes  of  any  method  of  proration  used  by  a 
State  under  this  section,  there  shall  not  be  included  as  a  member  of 
a  household  an  individual  receiving  benefits  under  title  XVI  in  any 
month  to  whom  the  one-third  reduction  prescribed  by  section 
1612(a)(2)(A)(i)  is  applied.". 

(b)  The  amendment  made  by  this  section  shall  become  effective  on 
October  1,  1982. 

LIMITATION  ON  FEDERAL  FINANCIAL  PARTICIPATION  IN  ERRONEOUS 
ASSISTANCE  EXPENDITURES 

Sec.  156.  (a)  Section  403(i)  of  the  Social  Security  Act  is  amended 
to  read  as  follows: 

"(iXD(A)  Notwithstanding  subsection  (a)(1),  if  the  ratio  of  a 
State's  erroneous  excess  payments  (as  defined  in  subparagraph  (Q) 
to  its  total  payments  under  the  State  plan,  approved  under  this  part 
exceeds — 

"(i)  0.04  for  fiscal  year  1983,  or 
(ii)  0.03  for  any  fiscal  year  thereafter, 
then  the  Secretary  shall  make  no  payment  for  such  fiscal  year  with 
respect  to  so  much  of  the  erroneous  excess  payments  (as  so  defined) 
as  exceeds  the  allowable  error  rate  for  such  fiscal  year. 

"(B)  The  Secretary  may  waive,  in  certain  limited  cases,  all  or  part 
of  the  reduction  required  under  subparagraph  (A)  with  respect  to 
any  State  if  such  State  is  unable  to  reach  the  allowable  error  rate 
for  a  fiscal  year  despite  a  good  faith  effort  by  such  State. 

"(C)  For  purposes  of  this  subsection,  the  term  'erroneous  excess 
payments'  means  that  total  of  (i)  payments  to  ineligible  families, 
and  (ii)  overpayments  to  eligible  families. 

"(2)  The  State  agency  administering  the  plan  approved  under  this 
part  shall,  at  such  times  and  in  such  form  as  the  Secretary  may 
specify,  provide  information  on  the  rates  of  erroneous  excess  pay- 
ments made  in  connection  with  its  administration  of  such  plan,  to- 
gether with  any  other  data  he  requests  that  are  reasonably  necessary 
for  him  to  carry  out  the  provisions  of  this  subsection. 

"<3)(A)  If  a  State  fails  to  cooperate  with  the  Secretary  in  providing 
information  necessary  to  carry  out  this  subsection,  the  Secretary,  di- 
rectly or  through  contractual  or  such  other  arrangements  as  he  may 
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find  appropriate,  shall  establish  the  error  rates  for  that  State  on  the 
basis  of  the  best  data  reasonably  available  to  him  and  in  accord- 
ance with  such  techniques  for  sampling  and  estimating  as  he  finds 
appropriate. 

"(B)  In  any  case  in  which  it  is  necessary  for  the  Secretary  to  exer- 
cise his  authority  under  subparagraph  (A)  to  determine  a  State's 
error  rate  for  a  fiscal  year,  the  amount  that  would  otherwise  be  pay- 
able to  such  State  under  this  pari  for  quarters  in  such  year  shall  be 
reduced  by  the  costs  incurred  by  the  Secretary  in  making  (directly  or 
otherwise)  such  determination. 

"(4)  This  subsection  shall  not  apply  with  respect  to  Puerto  Rico, 
Guam,  or  the  Virgin  Islands.  ". 

(b)  Section  403(a)  of  such  Act  is  amended  by  striking  out  "In  the 
case  of  calendar  quarters  beginning  after  September  30,  1977,  and 
prior  to  April  1,  1978,  the  amount  to  be  paid  to  each  State  (as  deter- 
mined under  the  preceding  provisions  of  this  subsection  or  section 
1118,  as  the  case  may  be)  shall  be  increased  in  accordance  with  the 
provisions  of  subsection  (i)  of  this  section.  ". 

(c)  Section  4030)  of  such  Act  is  amended  by  striking  out  "If  the 
dollar  error  rate  of  aid  furnished  by  a  State"  and  inserting  in  lieu 
thereof  "In  the  case  of  Puerto  Rico,  Guam,  or  the  Virgin  Islands,  if 
the  dollar  error  rate  of  aid  furnished  by  such  State". 

(d)  (1)  The  amendments  made  by  subsections  (a)  and  (b)  shall 
become  effective  on  October  1,  1982. 

(2)  The  inapplicability  of  section  403(J)  of  the  Social  Security  Act 
to  States  other  than  Puerto  Rico,  Guam,  and  the  Virgin  Islands  by 
reason  of  the  amendment  made  by  subsection  (c)  shall  be  effective 
with  respect  to  six-month  periods  beginning  after  April  1983. 

(e)  The  regulations  currently  in  effect  for  fiscal  year  1982  with  re- 
spect to  erroneous  payments  made  by  States  under  a  State  plan  ap- 
proved under  part  A  of  title  IV  of  the  Social  Security  Act  (45  CFR 
205.42)  shall  remain  in  effect  with  respect  to  erroneous  payments 
made  by  States  until  new  regulations  reflecting  the  changes  made 
by  subsection  (a)  are  promulgated  and  placed  in  effect. 

EXCLUSION  FROM  INCOME  OF  CERTAIN  STATE  PAYMENTS 

Sec.  157.  (a)  The  last  sentence  of  section  403(a)  of  the  Social  Secu- 
rity Act  is  amended  by  inserting  before  the  period  at  the  end  thereof 
the  following:  ",  but  any  such  amount,  if  determined  to  have  been 
paid  by  the  State  in  recognition  of  the  difference  between  the  cur- 
rent or  anticipated  needs  of  a  family  for  a  month  based  upon  actual 
income  or  other  relevant  circumstances  for  such  month,  and  the 
needs  of  such  family  for  such  month  based  upon  income  and  other 
relevant  circumstances  as  retrospectively  determined  under  section 
402(a)(13)(A)(ii),  shall  not  be  considered  income  within  the  meaning 
of  section  402(a)(13)  for  the  purpose  of  determining  the  amount  of 
aid  in  the  succeeding  months". 

(b)  The  amendment  made  by  this  section  shall  become  effective  on 
October  1,  1982. 
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EXTENSION  OF  TIME  FOR  STATES  TO  ESTABLISH  A  WORK  INCENTIVE 
DEMONSTRATION  PROGRAM 

Sec.  158.  (a)  Section  445(b)(1)  of  the  Social  Security  Act  is  amend- 
ed by  striking  out  "Not  later  than  sixty  days  following  the  date  of 
the  enactment  of  this  section"  and  inserting  in  lieu  thereof  "Not 
later  than  June  30,  1984  "• 

(b)  Section  445(b)(1)(B)  of  such  Act  is  amended  by  inserting  before 
the  semicolon  at  the  end  thereof  the  following:  "  but  subject  to 
waiver  of  such  criteria  as  provided  under  section  1115". 

(c)  The  amendments  made  by  this  section  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act. 

EXCLUSION  FROM  INCOME 

Sec.  159.  Notwithstanding  any  other  provision  of  law,  payments 
which  are  made,  under  a  statutorily  established  State  program,  to 
meet  certain  needs  of  children  receiving  aid  under  the  State's  plan 
approved  under  part  A  of  title  IV  of  the  Social  Security  Act,  if— 

(1)  the  payments  are  made  to  such  children  by  the  State 
agency  administering  such  plan,  but  are  made  without  Federal 
financial  participation  (under  section  403(a)  of  such  Act  or  oth- 
erwise), and 

(2)  the  State  program  has  been  continuously  in  effect  since 
before  January  1,  1979, 

shall  be  excluded  from  the  imcome  of  such  children  and  their  fami- 
lies for  purposes  of  section  402(a)(17)  of  such  Act,  and  for  all  the 
other  purposes  of  such  part  A  and  of  such  plan,  effective  on  the  date 
of  the  enactment  of  this  Act. 

TECHNICAL  AMENDMENTS  TO  SOCIAL  SERVICES  AND  FOSTER  CARE 
PROVISIONS  IN  1981  RECONCILIATION  ACT 

Sec.  160.  (a)  Section  1108(a)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  after  and  below  paragraph  (3)(F)) 
"Each  jurisdiction  specified,  in  this  subsection  may  use  in  its  pro- 
gram under  title  XX  any  sums  available  to  it  under  this  subsection 
which  are  not  needed  to  carry  out  the  programs  specified  in  this 
subsection. " 

(b)  Section  2008(b)  of  such  Act  is  amended  in  the  matter  following 
clause  (2)  by  inserting  "(other  than  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana  Islands)"  after  "the  population 
of  all  States". 

(c)  The  last  sentence  of  section  1101(a)(1)  of  such  Act  is  amended 
by  striking  out  "American  Samoa,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific  Islands"  and  inserting  in  lieu 
thereof  "Guam,  and  the  Northern  Mariana  Islands". 

(d)  Section  2353(r)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1981  is  amended  to  read  as  follows: 

"(r)  Section  lt,71(a)(10)  of  such  Act  is  amended  to  read  as  follows : 
"'(10)  provides  for  the  establishment  or  designation  of  a  State 
authority  or  authorities  which  shall  be  responsible  for  estab- 
lishing and  maintaining  standards  for  foster  family  homes  and 
child  care  institutions  which  are  reasonably  in  accord  with  rec- 
ommended standards  of  national  organizations  concerned  with 
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standards  for  such  institutions  or  homes,  including  standards 
related  to  admission  policies,  safety,  sanitation,  and  protection 
of  civil  rights,  and  provides  that  the  standards  so  established 
shall  be  applied  by  the  State  to  any  foster  family  home  or  child 
care  institution  receiving  funds  under  this  part  or  part  B  of  this 
title;'." 

(e)  The  amendments  made  by  this  section  shall  be  effective  as  of 
October  1,  1981. 

DELAYED  EFFECTIVE  DATE  IN  CASES  REQUIRING  CONFORMING  STATE 

LEGISLATION 

Sec.  161.  In  the  case  of  a  State  with  respect  to  which  the  Secre- 
tary of  Health  and  Human  Services  has  determined  that  State  leg- 
islation is  required  in  order  to  conform  the  State  plan  approved 
under  part  A  of  title  IV  of  the  Social  Security  Act  to  the  require- 
ments imposed  by  an  amendment  made  by  this  subtitle,  the  State 
plan  shall  not  be  regarded  as  failing  to  comply  with  the  require- 
ments of  such  part  solely  by  reason  of  its  failure  to  meet  the  require- 
ments imposed  by  such  amendment  prior  to  the  end  of  the  first  ses- 
sion of  the  State  legislature  which  begins  after  October  1,  1982,  or 
which  began  prior  to  October  1,  1982,  and  remained  in  session  for  at 
least  twenty-five  calendar  days  after  such  date.  For  purposes  of  the 
preceding  sentence,  the  term  "session"  means  a  regular,  special, 
budget,  or  other  session  of  a  State  legislature. 

Subtitle  E — Child  Support  Enforcement 

FEE  FOR  SERVICES  TO  NON-AFDC  FAMILIES 

Sec.  171.  (a)  Section  454(6)  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  in  clause  (A),  by  inserting  "including,  at  the  option  of  the 
State,  support  collection  services  for  the  spouse  (or  former 
spouse)  with  whom  the  absent  parents  child  is  living  (but  only 
if  a  support  obligation  has  been  established  with  respect  to  such 
spouse),  "  after  "with  the  State,  "; 

(2)  in  clause  (B),  by  striking  out  "services  under  the  State 
plan  (other  than  collection  of  support)"  and  inserting  in  lieu 
thereof  "such  services";  and 

(3)  by  amending  clause  (C)  to  read  as  follows:  "(C)  any  costs  in 
excess  of  the  fee  so  imposed  may  be  collected — 

"(i)  from  the  parent  who  owes  the  child  or  spousal  sup- 
port obligation  involved,  or 

"(ii)  at  the  option  of  the  State,  from  the  individual  to 
whom  such  services  are  made  available,  but  only  if  such 
State  has  in  effect  a  procedure  whereby  all  persons  in  such 
State  having  authority  to  order  child  or  spousal  support  are 
informed  that  such  costs  are  to  be  collected  from  the  indi- 
vidual to  whom  such  services  were  made  available;" 
(b)(1)  Section  454  of  such  Act  is  further  amended — 

(A)  by  adding  "and"  after  the  semicolon  at  the  end  of  para- 
graph (18); 

(B)  by  striking  out  paragraph  (19);  and 
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(C)  by  redesigna  ting  paragraph  (20)  as  paragraph  (19). 

(2)  Section  2333(c)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1981  is  amended  by  striking  out  "Section  453(a)  of  such  Act  is 
amended"  and  inserting  in  lieu  thereof  "Section  455(a)  of  such  Act 
is  amended". 

(3)  Section  303(e)(2)(A)(iii)(II)  of  the  Social  Security  Act  is  amend- 
ed by  striking  out  "454(20)(B)(V"  and  inserting  in  lieu  thereof 
"454(1 9)(B)(i)". 

(c)  The  amendments  made  by  this  section  shall  be  effective  on  and 
after  August  13,  1981. 

ALLOTMENTS  FROM  PAY  FOR  CHILD  AND  SPOUSAL  SUPPORT  OWED  BY 
MEMBERS  OF  THE  UNIFORMED  SERVICES  ON  ACTIVE  DUTY 

Sec.  172.(a)  Part  D  of  title  IV  of  the  Social  Security  Act  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  section: 

"allotments  from  pay  for  child  and  spousal  support  owed  by 
members  of  the  uniformed  services  on  active  duty 

"Sec.  465.  (a)(1)  In  any  case  in  which  child  support  payments  or 
child  and  spousal  support  payments  are  owed  by  a  member  of  one  of 
the  uniformed  services  (as  defined  in  section  101(3)  of  title  37, 
United  States  Code)  on  active  duty,  such  member  shall  be  required 
to  make  allotments  from,  his  pay  and  allowances  (under  chapter  13 
of  title  37,  United  States  Code)  as  payment  of  such  support,  when  he 
has  failed  to  make  periodic  payments  under  a  support  order  that 
meets  the  criteria  specified  in  section  303(b)(1)(A)  of  the  Consumer 
Credit  Protection  Act  (15  US.C  1673(b)(1)(A))  and  the  resulting  de- 
linquency in  such  payments  is  in  a  total  amount  equal  to  the  sup- 
port payable  for  two  months  or  longer.  Failure  to  make  such  pay- 
ments shall  be  established  by  notice  from  an  authorized  person  (as 
defined  in  subsection  (b))  to  the  designated  official  in  the  appropri- 
ate uniformed  service.  Such  notice  (which  shall  in  turn  be  given  to 
the  affected  member)  shall  also  specify  the  person  to  whom  the  al- 
lotment is  to  be  payable.  The  amount  of  the  allotment  shall  be  the 
amount  necessary  to  comply  with  the  order  (which,  if  the  order  so 
provides,  may  include  arrearages  as  well  as  amounts  for  current 
support),  except  that  the  amount  of  the  allotment,  together  with  any 
other  amounts  withheld  for  support  from  the  wages  of  the  member, 
as  a  percentage  of  his  pay  from  the  uniformed  service,  shall  not 
exceed  the  limits  prescribed  in  sections  303  (b)  and  (c)  of  the  Con- 
sumer Credit  Protection  Act  (15  US.C  1673  (b)  and  (c)).  An  allot- 
ment under  this  subsection  shall  be  adjusted  or  discontinued  upon 
notice  from  the  authorized  person. 

"(2)  Notwithstanding  the  preceding  provisions  of  this  subsection, 
no  action  shall  be  taken  to  require  an  allotment  from  the  pay  and 
allowances  of  any  member  of  one  of  the  uniformed  services  under 
such  provisions  (A)  until  such  member  has  had  a  consultation  with 
a  judge  advocate  of  the  service  involved  (as  defined  in  section 
801(13)  of  title  10,  United  States  Code),  or  with  a  law  specialist  (as 
defined  in  section  801(11)  of  such  title)  in  the  case  of  the  Coast 
Guard,  or  with  a  legal  officer  designated  by  the  Secretary  concerned 
(as  defined  in  section  101(5)  of  title  37,  United  States  code)  in  any 
other  case,  in  person,  to  discuss  the  legal  and  other  factors  involved 
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with  respect  to  the  member's  support  obligation  and  his  failure  to 
make  payments  thereon,  or  (B)  until  30  days  have  elapsed  after  the 
notice  described  in  the  second  sentence  of  paragraph  (1)  is  given  to 
the  affected  member  in  any  case  where  it  has  not  been  possible,  de- 
spite continuing  good  faith  efforts,  to  arrange  such  a  consultation. 

"(b)  For  purposes  of  this  section  the  term  'authorized  person '  with 
respect  to  any  member  of  the  uniformed  services  means — 

"(1)  any  agent  or  attorney  of  a  State  having  in  effect  a  plan 
approved  under  this  part  who  has  the  duty  or  authority  under 
such  plan  to  seek  to  recover  any  amounts  owed  by  such  member 
as  child  or  child  and  spousal  support  (including,  when  author- 
ized under  the  State  plan,  any  official  of  a  political  subdivi- 
sion); and 

"(2)  the  court  which  has  authority  to  issue  an  order  against 
such  member  for  the  support  and  maintenance  of  a  child,  or 
any  agent  of  such  court. 
"(c)  The  Secretary  of  Defense,  in  the  case  of  the  Army,  Navy,  Air 
Force,  and  Marine  Corps,  and  the  Secretary  concerned  (as  defined  in 
section  101(5)  of  title  37,  United  States  Code)  in  the  case  of  each  of 
the  other  uniformed  services,  shall  each  issue  regulations  applicable 
to  allotments  to  be  made  under  this  section,  designating  the  offi- 
cials to  whom  notice  of  failure  to  make  support  payments,  or  notice 
to  discontinue  or  adjust  an  allotment,  should  be  given,  prescribing 
the  form  and  content  of  the  notice  and  specifying  any  other  rules 
necessary  for  such  Secretary  to  implement  this  section.  ". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  October  1,  1982. 

REIMBURSEMENT  OF  STATE  AGENCY  IN  INITIAL  MONTH  OF 
INELIGIBILITY  FOR  AFDC 

Sec.  173.  (a)  Section  454(5)  of  the  Social  Security  Act  is  amended 
by  inserting  "following  the  first  month"  after  "for  any  month". 

(b)  The  amendment  made  by  this  section  shall  become  effective  on 
October  1,  1982. 

REDUCTION  IN  CERTAIN  FEDERAL  PAYMENTS  TO  STATES  UNDER  CHILD 
SUPPORT  ENFORCEMENT  PROGRAM 

Sec.  174-  (a)  Section  455(a)(1)  of  the  Social  Security  Act  is  amend- 
ed by  striking  out  "75  percent"  and  inserting  in  lieu  thereof  "70 per- 
cent". 

(b)  Section  455(c)  of  such  Act  is  repealed. 

(c)  Section  458(a)  of  such  Act  is  amended  by  striking  out  "15  per 
centum"  and  inserting  in  lieu  thereof  "12 percent". 

(d)  The  amendment  made  by  subsection  (a)  shall  apply  with  re- 
spect to  quarters  beginning  on  or  after  October  1,  1982.  Subsection 
(b)  shall  apply  with  respect  to  quarters  beginning  on  or  after  October 
1,  1983;  and  the  amendment  made  by  subsection  (c)  shall  apply  with 
respect  to  amounts  collected  on  or  after  October  1,  1983. 
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TECHNICAL  AMENDMENTS  TO  CHILD  SUPPORT  ENFORCEMENT 
PROVISIONS  IN  RECONCILIATION  ACT 

Sec.  175.  (a)(1)  The  first  sentence  of  section  452(b)  of  the  Social 
Security  Act  is  amended  by  striking  out  "certify"  and  all  that  fol- 
lows and  inserting  in  lieu  thereof  "certify  to  the  Secretary  of  the 
Treasury  for  collection  pursuant  to  the  provisions  of  section  6305  of 
the  Internal  Revenue  Code  of  1954  the  amount  of  any  child  support 
obligation  (including  any  support  obligation  with  respect  to  the 
parent  who  is  living  with  the  child  and  receiving  aid  under  the 
State  plan  approved  under  part  A)  which  is  assigned  to  such  State 
or  is  undertaken  to  be  collected  by  such  State  pursuant  to  section 
454(6)." 

(2)  Section  303(e)(2)(A)(i)  of  such  Act  is  amended  by  striking  out 
"of  this  subsection"  and  inserting  in  lieu  thereof  "of  paragraph 
(V". 

(b)  The  amendments  made  by  this  section  shall  be  effective  as  of 
October  1,  1981. 

DELAYED  EFFECTIVE  DATE  IN  CASES  REQUIRING  STATE  LEGISLATION 

Sec.  176.  In  the  case  of  a  State  with  respect  to  which  the  Secre- 
tary of  Health  and  Human  Services  has  determined  that  State  legis- 
lation is  required  in  order  to  conform  the  State  plan  approved  under 
part  D  of  title  IV  of  the  Social  Security  Act  to  the  requirements  im- 
posed by  any  amendment  made  by  this  subtitle,  the  State  plan  shall 
not  be  regarded  as  failing  to  comply  with  the  requirements  of  such 
part  solely  by  reason  of  its  failure  to  meet  the  requirements  imposed 
by  such  amendment  prior  to  the  end  of  the  first  session  of  the  State 
legislature  which  begins  after  October  1,  1982,  or  which  began  prior 
to  October  1,  1982,  and  remained  in  session  for  at  least  twenty-five 
calendar  days  after  such  date.  For  purposes  of  the  preceding  sen- 
tence, the  term  "session"  means  a  regular,  special,  budget,  or  other 
session  of  a  State  legislature. 

Subtitle  F— Supplemental  Security  Income 

EFFECTIVE  DATE  OF  APPLICATION;  PRORATION  OF  INITIAL  SSI  BENEFIT 

PAYMENT 

Sec.  181.  (a)  Section  1611(c)  of  the  Social  Security  Act  is  amended 
by  striking  out  paragraphs  (2)  and  (3)  and  inserting  in  lieu  thereof 
the  following  new  paragraphs: 

(2)  The  amount  of  such  benefit  for  the  month  in  which  an  appli- 
cation for  benefits  becomes  effective  (or,  if  the  Secretary  so  deter- 
mines, for  such  month  and  the  following  month)  and  for  any  month 
immediately  following  a  month  of  ineligibility  for  such  benefits  (or, 
if  the  Secretary  so  determines,  for  such  month  and  the  following 
month)  shall — 

"(A)  be  determined  on  the  basis  of  the  income  of  the  individu- 
al and  the  eligible  spouse,  if  any,  of  such  individual  and  other 
relevant  circumstances  in  such  month;  and 

"(B)  in  the  case  of  the  month  in  which  an  application  be- 
comes effective  or  the  first  month  following  a  period  of  ineligi- 
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hility,  if  such  application  becomes  effective,  or  eligibility  is  re- 
stored, after  the  first  day  of  such  month,  bear  the  same  ratio  to 
the  amount  of  the  benefit  which  would  have  been  payable  to 
such  individual  if  such  application  had  become  effective,  or  eli- 
gibility had  been  restored,  on  the  first  day  of  such  month  as  the 
number  of  days  in  such  month  including  and  following  the  ef- 
fective date  of  such  application  or  restoration  of  eligibility  bears 
to  the  total  number  of  days  in  such  month. 
"(3)  For  purposes  of  this  subsection,  an  application  of  an  individ- 
ual for  benefits  under  this  title  shall  be  effective  on  the  later  of— 
"(A)  the  date  such  application  is  filed,  or 
"(B)  the  date  such  individual  first  becomes  eligible  for  such 
benefits  with  respect  to  such  application. ". 
(b)  The  amendment  made  by  this  section  shall  become  effective  on 
October  1,  1982. 

ROUNDING  OF  SSI  ELIGIBILITY  AND  BENEFIT  AMOUNTS 

Sec.  1821.  (a)  Section  1617  of  the  Social  Security  Act  is  amended 
to  read  as  follows: 

"cost-of-living  adjustments  in  benefits 

"Sec.  1617.  (a)  Whenever  benefit  amounts  under  title  II  are  in- 
creased by  any  percentage  effective  with  any  month  as  a  result  of  a 
determination  made  under  section  215(i) — 

"(1)  each  of  the  dollar  amounts  in  effect  for  such  month 
under  subsections  (a)(1)(A),  (a)(2)(A),  (b)(1),  and  (b)(2)  of  section 
1611,  and  subsection  (a)(1)(A)  of  section  211  of  Public  Law  93- 
66,  as  specified  in  such  subsections  or  as  previously  increased 
under  this  section,  shall  be  increased  by  the  amount  (if  any)  by 
which — 

"(A)  the  amount  which  would  have  been  in  effect  for 
such  month  under  such  subsection  but  for  the  rounding  of 
such  amount  pursuant  to  paragraph  (2),  exceeds 

"(B)  the  amount  in  effect  for  such  month  under  such  sub- 
section; and 

"(2)  the  amount  obtained  under  paragraph  (1)  with  respect  to 
each  subsection  shall  be  further  increased  by  the  same  percent- 
age by  which  benefit  amounts  under  title  II  are  increased  for 
such  month  (and  rounded,  when  not  a  multiple  of  $12,  to  the 
next  lower  multiple  of  $12),  effective  with  respect  to  benefits  for 
months  after  such  month. 
"(b)  The  new  dollar  amounts  to  be  in  effect  under  section  1611  of 
this  title  and  under  section  211  of  Public  Law  93-66  by  reason  of 
this  section  shall  be  published  in  the  Federal  Register  together 
with,  and  at  the  same  time  as,  the  material  required  by  section 
215(i)(2)(D)  to  be  published  therein  by  reason  of  the  determination 
involved. ". 

(b)  The  amendment  made  by  this  section  shall  become  effective  on 
October  1,  1982. 
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COORDINATION  OF  SSI  AND  OASDI  COST-OF-LIVING  ADJUSTMENTS 

Sec.  183.  (a)  Section  1611(c)  of  the  Social  Security  Act  (as  amend- 
ed by  section  181  of  this  Act)  is  further  amended — 

(1)  in  paragraph  (1)  by  striking  out  "paragraph  (2)"  and  in- 
serting in  lieu  thereof  "paragraphs  (2),  (3),  and  (%)"; 

(2)  by  redesignating  paragraphs  (3)  and  (4)  as  paragraphs  (5) 
and  (6),  respectively;  and 

(3)  by  inserting  after  paragraph  (2)  the  following  new  para- 
graphs: 

"(3)  For  purposes  of  this  subsection,  an  increase  in  the  benefit 
amount  payable  under  title  II  (over  the  amount  payable  in  the  pre- 
ceding month,  or,  at  the  election  of  the  Secretary,  the  second  preced- 
ing month)  to  an  individual  receiving  benefits  under  this  title  shall 
be  included  in  the  income  used  to  determine  the  benefit  under  this 
title  of  such  individual  for  any  month  which  is- 

"(A)  the  first  month  in  which  the  benefit  amount  payable  to 
such  individual  under  this  title  is  increased  pursuant  to  section 
1617,  or 

"(B)  at  the  election  of  the  Secretary,  the  month  immediately 
following  such  month. 

"(4)(A)  Notwithstanding  paragraph  (3),  if  the  Secretary  determines 
that  reliable  information  is  currently  available  with  respect  to  the 
income  and  other  circumstances  of  an  individual  for  a  month  (in- 
cluding information  with  respect  to  a  class  of  which  such  individu- 
al is  a  member  and  information  with  respect  to  scheduled  cost-of- 
living  adjustments  under  other  benefit  programs),  the  benefit 
amount  of  such  individual  under  this  title  for  such  month  may  be 
determined  on  the  basis  of  such  information. 

"(B)  The  Secretary  shall  prescribe  by  regulation  the  circumstances 
in  which  information  with  respect  to  an  event  may  be  taken  into  ac- 
count pursuant  to  subparagraph  (A)  in  determining  benefit  amounts 
under  this  title. ". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
October  1,  1982. 

PHASEOUT  OF  HOLD  HARMLESS  PROTECTION 

Sec.  184.  (a)  Section  401  of  the  Social  Security  Amendments  of 
1972  (Public  Law  92-603)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(d)  In  addition  to  the  amount  which  a  State  must  pay  to  the  Sec- 
retary for  the  fiscal  year  1983  or  the  fiscal  year  1984,  as  determined 
under  subsection  (a),  the  State  shall  also  pay,  for  the  fiscal  year 
1983,  60  percent  of  the  further  amount  that  would  be  payable  but 
for  the  limit  specified  in  subsection  (a),  and,  for  the  fiscal  year  1984, 
80  percent  of  such  further  amount.  For  each  fiscal  year  thereafter, 
the  limit  prescribed  in  subsection  (a)  shall  be  inapplicable  and  a 
State  shall  pay  to  the  Secretary  the  full  amount  of  any  supplemen- 
tary payments  he  makes  on  behalf  of  such  State. ". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act. 
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EXCLUSION  FROM  RESOURCES  OF  BURIAL  PLOTS  AND  CERTAIN  FUNDS 
SET  ASIDE  FOR  BURIAL  EXPENSES 

Sec.  185.  (a)  Section  1613(a)(2)  of  the  Social  Security  Act  is 
amended  by  inserting  "(A)"  after  "(2)",  by  adding  "and'  after  the 
semicolon,  and  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(B)  the  value  of  any  burial  space  (subject  to  such  limits  as  to 
size  or  value  as  the  Secretary  may  by  regulation  prescribe)  held 
for  the  purpose  of  providing  a  place  for  the  burial  of  the  indi- 
vidual, his  spouse,  or  any  other  member  of  his  immediate 
family;,\ 

(b)  Section  1613  of  such  Act  is  further  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"funds  set  aside  for  burial  expenses 

"(d)(1)  In  determining  the  resources  of  an  individual,  there  shall 
be  excluded  an  amount,  not  in  excess  of  $1,500  each  with  respect  to 
such  individual  and  his  spouse  (if  any),  that  is  separately  identifi- 
able and  has  been  set  aside  to  meet  the  burial  and  related  expenses 
of  such  individual  or  spouse  if  the  inclusion  of  any  portion  of  such 
amount  or  amounts  would  cause  the  resources  of  such  individual,  or 
of  such  individual  and  spouse,  to  exceed  the  limits  specified  in 
paragraph  (1)  or  (2)  (whichever  may  be  applicable)  of  section  1611(a). 

"(2)  The  amount  of  $1,500,  referred  to  in  paragraph  (1),  with  re- 
spect to  an  individual  shall  be  reduced  by  an  amount  equal  to  (A) 
the  total  face  value  of  all  insurance  policies  on  his  life  which  are 
owned  by  him  or  his  spouse  and  the  cash  surrender  value  of  which 
has  been  excluded  in  determining  the  resources  of  such  individual 
or  of  such  individual  and  his  spouse,  and  (B)  the  total  of  any 
amounts  in  an  irrevocable  trust  (or  other  irrevocable  arrangement) 
available  to  meet  the  burial  and  related  expenses  of  such  indiviudal 
or  his  spouse. 

"(3)  If  the  Secretary  finds  that  any  part  of  the  amount  excluded 
under  paragraph  (1)  was  used  for  purposes  other  than  those  for 
which  it  was  set  aside,  he  shall  reduce  any  future  benefits  payable 
to  the  eligible  individual  (or  to  such  individual  and  his  spouse)  by 
an  amount  equal  to  such  part. 

"(4)  The  Secretary  may  provide  by  regulations  that  whenever  an 
amount  set  aside  to  meet  burial  and  related  expenses  is  excluded 
under  paragraph  (1)  in  determining  the  resources  of  an  individual, 
any  interest  earned  or  accrued  on  such  amount  (and  left  to  accumu- 
late), and  any  appreciation  in  the  value  of  prepaid  burial  arrange- 
ments for  which  such  amount  was  set  aside,  shall  also  be  excluded 
(to  such  extent  and  subject  to  such  conditions  or  limitations  as  such 
regulations  may  prescribe)  in  determining  the  resources  (and  the 
income)  of  such  individual.  ". 

(c)  The  amendment  made  by  this  section  shall  take  effect  on  the 
first  day  of  the  second  month  after  the  month  in  which  this  Act  is 
enacted. 
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MANDATORY  PASSTHROUGH  UNDER  STATE  SUPPLEMENTATION 

PROVISIONS 

Sec.  186.  Section  1618  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(c)  Any  State  which  satisfies  the  requirements  of  this  section 
solely  by  reason  of  subsection  (b)  for  a  particular  month  or  months 
in  any  12-month  period  (described  in  such  subsection)  ending  on  or 
after  June  30,  1982,  may  elect,  with  respect  to  any  month  in  any 
subsequent  12-month  period  (so  described),  to  apply  subsection  (a)(4) 
as  though  the  reference  to  December  1976  in  such  subsection  were  a 
reference  to  the  month  of  December  which  occurred  in  the  12-month 
period  immediately  preceding  such  subsequent  period.  ". 

treatment  of  unnegotia ted  checks  under  supplemental 
security  income  program. 

Sec.  187.  (a)  Section  1631(i)(2)  of  the  Social  Security  Act  (as  added 
by  section  2343(a)  of  the  Omnibus  Budget  Reconciliation  Act  of 
1981)  is  amended  by  striking  out  "included  in  all  checks  payable  to 
individuals  entitled  to  benefits  under  this  title  but"  in  the  first  sen- 
tence and  inserting  in  lieu  thereof  "included  in  all  such  benefit 
checks". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
October  1,  1982. 

Subtitle  G — Unemployment  Compensation 

ROUNDING  OF  BENEFIT  AMOUNTS 

Sec.  191.  (a)  Section  204(a)(2)  of  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970  is  amended  by  striking  out 
"or"  at  the  end  of  clause  (B),  and  by  inserting  before  the  period  at 
the  end  thereof  the  following:  "  or  (D)  paid  to  an  individual  with 
respect  to  a  week  of  unemployment  to  the  extent  that  such  amount 
exceeds  the  amount  of  such  compensation  which  would  be  paid  to 
such  individual  if  such  State  had  a  benefit  structure  which  pro- 
vided that  the  amount  of  compensation  otherwise  payable  to  any  in- 
dividual for  any  week  shall  be  rounded  (if  not  a  full  dollar  amount) 
to  the  nearest  lower  full  dollar  amount". 

(b)(1)  Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  apply  in  the  case  of  compensation  paid  to  indi- 
viduals during  eligibility  periods  beginning  on  or  after  October  1, 
1983. 

(2)  In  the  case  of  a  State  with  respect  to  which  the  Secretary  of 
Labor  has  determined  that  State  legislation  is  required  in  order  to 
provide  for  rounding  down  of  unemployment  compensation 
amounts,  the  amendment  made  by  this  section  shall  apply  in  the 
case  of  compensation  paid  to  individuals  during  eligibility  periods 
which  begin  on  or  after  October  1,  1983,  and  after  the  end  of  the 
first  session  of  the  State  legislature  which  begins  after  the  date  of 
the  enactment  of  this  Act,  or  which  began  prior  to  the  date  of  the 
enactment  of  this  Act  and  remained  in  session  for  at  least  twenty- 
five  calendar  days  after  such  date  of  enactment.  For  purposes  of  the 
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preceding  sentence,  the  term  "session"  means  a  regular,  special, 
budget,  or  other  session  of  a  State  legislature. 

USE  OF  CERTAIN  AMOUNTS  TRANSFERRED  TO  STATE 
UNEMPLOYMENT  FUNDS 

Sec.  192.  (a)  Paragraph  (2)  of  section  903(c)  of  the  Social  Security 
Act  is  amended — 

(1)  by  striking  out  "twenty- four"  each  place  it  appears  and  in- 
serting in  lieu  thereof  "thirty- four";  and 

(2)  by  striking  out  "twenty-fourth"  in  the  second  sentence  and 
inserting  in  lieu  thereof  "thirty- fourth". 

(b)  Subsection  (c)  of  section  903  of  such  Act  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 
"(3)(A)If- 

"(i)  amounts  transferred  to  the  account  of  a  State  pursuant  to 
subsections  (a)  and  (b)  of  this  section  were  used  in  payment  of 
unemployment  benefits  to  individuals;  and 

"(ii)  the  Governor  of  such  State  submits  a  request  to  the  Sec- 
retary of  Labor  that  such  amounts  be  restored  under  this  para- 
graph, 

then  the  amounts  described  in  clause  (i)  shall  be  restored  to  the 
status  of  funds  transferred  under  subsections  (a)  and  (b)  of  this  sec- 
tion which  have  not  been  used  by  eliminating  any  charge  against 
amounts  so  transferred  for  the  use  of  such  amounts  in  the  payment 
of  unemployment  benefits. 

"(B)  Subparagraph  (A)  shall  apply  only  to  the  extent  that  the 
amounts  described  in  clause  (i)  of  such  subparagraph  do  not  exceed 
the  amount  then  in  the  State's  account. 

"(C)  Subparagraph  (A)  shall  not  apply  if  the  State  has  a  balance 
of  advances  made  to  its  account  under  title  XII  of  this  Act. 

"(D)  If  the  Secretary  of  Labor  determines  that  the  requirements  of 
this  paragraph  are  met  with  respect  to  any  request,  the  Secretary 
shall  notify  the  Governor  of  the  State  that  such  requirements  are 
met  with  respect  to  such  request  and  the  amount  restored  under  this 
paragraph.  Such  restoration  shall  be  as  of  the  first  day  of  the  first 
month  following  the  month  in  which  the  notification  is  made. ". 

TREA  TMENT  OF  CERTAIN  EMPLOYEES  OF  INSTITUTIONS 
OF  HIGHER  EDUCA  TION 

Sec.  193.  (a)  Clause  (ii)  of  section  3304(a)(6)(A)  of  the  Internal 
Revenue  Code  of  1954  (relating  to  requirements  for  approval  of  State 
unemployment  compensation  laws)  is  amended  to  read  as  follows: 

"(ii)  with  respect  to  services  in  any  other  capacity  for  an 
educational  institution  to  which  section  3309(a)(1)  ap- 
plies— 

"(I)  compensation  payable  on  the  basis  of  such  serv- 
ices may  be  denied  to  any  individual  for  any  week 
which  commences  during  a  period  between  2  successive 
academic  years  or  terms  if  such  individual  performs 
such  services  in  the  first  of  such  academic  years  or 
terms  and  there  is  a  reasonable  assurance  that  such  in- 
dividual will  perform  such  services  in  the  second  of 
such  academic  years  or  terms,  except  that 
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"(H)  if  compensation  is  denied  to  any  individual  for 
any  week  under  subclause  (I)  and  such  individual  was 
not  offered  an  opportunity  to  perform  such  services  for 
the  educational  institution  for  the  second  of  such  aca- 
demic years  or  terms,  such  individual  shall  be  entitled 
to  a  retroactive  payment  of  the  compensation  for  each 
week  for  which  the  individual  filed  a  timely  claim  for 
compensation  and  for  which  compensation  was  denied 
solely  by  reason  of  subclause  (I),  ". 
(b)(1)  The  amendment  made  by  subsection  (a)  shall  apply  to  weeks 

of  unemployment  beginning  after  the  date  of  the  enactment  of  this 

Act 

(2)  The  amendment  made  by  subsection  (a),  insofar  as  it  requires 
retroactive  payments  of  compensation  to  employees  of  educational 
institutions  other  than  institutions  of  higher  education  (as  defined 
in  section  3304(f)  of  the  Internal  Revenue  Code  of  1954),  shall  not  be 
a  requirement  for  any  State  law  before  January  1,  1984- 

SHORT-TIME  COMPENSATION 

Sec.  194.  (a)  It  is  the  purpose  of  this  section  to  assist  States  which 
provide  partial  unemployment  benefits  to  individuals  whose  work- 
weeks are  reduced  pursuant  to  an  employer  plan  under  which  such 
reductions  are  made  in  lieu  of  temporary  layoffs. 

(b) (1)  The  Secretary  of  Labor  (hereinafter  in  this  section  referred 
to  as  the  'Secretary9)  shall  develop  model  legislative  language 
which  may  be  used  by  States  in  developing  and  enacting  short-time 
compensation  programs,  and  shall  provide  technical  assistance  to 
States  to  assist  in  developing,  enacting,  and  implementing  such 
short-time  compensation  program. 

(2)  The  Secretary  shall  conduct  a  study  or  studies  for  purposes  of 
evaluating  the  operation,  costs,  effect  on  the  State  insured  rate  of 
unemployment,  and  other  effects  of  State  short-time  compensation 
programs  developed  pursuant  to  this  section. 

(3)  This  section  shall  be  a  three-year  experimental  provision,  and 
the  provisions  of  this  section  regarding  guidelines  shall  terminate  3 
years  following  the  date  of  the  enactment  of  this  Act. 

(4)  States  are  encouraged  to  experiment  in  carrying  out  the  pur- 
pose and  intent  of  this  section.  However,  to  assure  minimum  uni- 
formity, States  are  encouraged  to  consider  requiring  the  provisions 
contained  in  subsections  (c)  and  (d). 

(c)  For  purposes  of  this  section,  the  term  "short-time  compensation 
program"  means  a  program  under  which — 

(1)  individuals  whose  workweeks  have  been  reduced  pursuant 
to  a  qualified  employer  plan  by  at  least  10  per  centum  will  be 
eligible  for  unemployment  compensation; 

(2)  the  amount  of  unemployment  compensation  payable  to  any 
such  individual  shall  be  a  pro  rata  portion  of  the  unemploy- 
ment compensation  which  would  be  payable  to  the  individual  if 
the  individual  were  totally  unemployed: 

(3)  eligible  employees  may  be  eligible  for  short-time  compensa- 
tion or  regular  unemployment  compensation,  as  needed;  except 
that  no  employee  shall  be  eligible  for  more  than  the  maximum 
entitlement  during  any  benefit  year  to  which  he  or  she  would 
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have  been  entitled  for  total  unemployment,  and  no  employee 
shall  be  eligible  for  short-time  compensation  for  more  than 
twenty-six  weeks  in  any  twelve-month  period;  and 

(4)  eligible  employees  will  not  be  expected  to  meet  the  avail- 
ability for  work  or  work  search  test  requirements  while  collect- 
ing short-time  compensation  benefits,  but  shall  be  available  for 
their  normal  workweek. 

(d)  For  purposes  of  subsection  (c),  the  term  "qualified  employer 
plan"  means  a  plan  of  an  employer  or  of  an  employers'  association 
which  association  is  party  to  a  collective  bargaining  agreement 
(hereinafter  referred  to  as  "employers'  association")  under  which 
there  is  a  reduction  in  the  number  of  hours  worked  by  employees 
rather  than  temporary  layoffs  if— 

(1)  the  employer's  or  employers'  association's  short-time  com- 
pensation plan  is  approved  by  the  State  agency; 

(2)  the  employer  or  employers'  association  certifies  to  the  State 
agency  that  the  aggregate  reduction  in  work  hours  pursuant  to 
such  plan  is  in  lieu  of  temporary  layoffs  which  would  have  af- 
fected at  least  10  per  centum  of  the  employees  in  the  unit  or 
units  to  which  the  plan  would  apply  and  which  would  have  re- 
sulted in  an  equivalent  reduction  of  work  hours; 

(3)  during  the  previous  four  months  the  work  force  in  the  af- 
fected unit  or  units  has  not  been  reduced  by  temporary  layoffs 
of  more  than  10  per  centum; 

(4)  the  employer  continues  to  provide  health  benefits,  and  re- 
tirement benefits  under  defined  benefit  pension  plans  (as  de- 
fined in  section  3(35)  of  the  Employee  Retirement  Income  Secu- 
rity Act  of  1974,  to  employees  whose  workweek  is  reduced  under 
such  plan  as  though  their  workweek  had  not  been  reduced;  and 

(5)  in  the  case  of  employees  represented  by  an  exclusive  bar- 
gaining representative,  that  representative  has  consented  to  the 
plan. 

The  State  agency  shall  review  at  least  annually  any  qualified  em- 
ployer plan  put  into  effect  to  assure  that  it  continues  to  meet  the 
requirements  of  this  subsection  and  of  any  applicable  State  law. 

(e)  Short-time  compensation  shall  be  charged  in  a  manner  consist- 
ent with  the  State  law. 

(f)  For  purposes  of  this  section,  the  term  "State"  includes  the  Dis- 
trict of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands. 

(g) (1)  The  Secretary  shall  conduct  a  study  or  studies  of  State 
short-time  compensation  programs  consulting  with  employee  and 
employer  representatives  in  developing  criteria  and  guidelines  to 
measure  the  following  factors: 

(A)  the  impact  of  the  program  upon  the  unemployment  trust 
fund,  and  a  comparison  with  the  estimated  impact  on  the  fund 
of  layoffs  which  would  have  occurred  but  for  the  existence  of 
the  program; 

(B)  the  extent  to  which  the  program  has  protected  and  pre- 
served the  jobs  of  workers,  with  special  emphasis  on  newly 
hired  employees,  minorities,  and  women; 

(C)  the  extent  to  which  layoffs  occur  in  the  unit  subsequent  to 
initiation  of  the  program  and  the  impact  of  the  program  upon 
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the  entitlement  to  unemployment  compensation  of  the  employ- 
ees; 

(D)  where  feasible,  the  effect  of  varying  methods  of  adminis- 
tration; 

(E)  the  effect  of  short-time  compensation  on  employers'  State 
unemployment  tax  rates,  including  both  users  and  nonusers  of 
short-time  compensation,  on  a  State-by-State  basis; 

(F)  the  effect  of  various  State  laws  and  practices  under  those 
laws  on  the  retirement  and  health  benefits  of  employees  who 
are  on  short-time  compensation  programs; 

(G)  a  comparison  of  costs  and  benefits  to  employees,  employ- 
ers, and  communities  from  use  of  short-time  compensation  and 
layoffs; 

(H)  the  cost  of  administration  of  the  short-time  compensation 
program;  and 

(I)  such  other  factors  as  may  be  appropriate. 

(2)  Not  later  than  October  1,  1985,  the  Secretary  shall  submit  to 
the  Congress  and  to  the  President  a  final  report  on  the  implementa- 
tion of  this  section.  Such  report  shall  contain  an  evaluation  of 
short-time  compensation  programs  and  shall  contain  such  recom- 
mendations as  the  Secretary  deems  advisable,  including  recommen- 
dations as  to  necessary  changes  in  the  statistical  practices  of  the  De- 
partment of  Labor. 

TITLE  II— REVENUE  MEASURES 
Subtitle  A — Provisions  Relating  to  Individuals 

SEC.  201.  ALTERNATIVE  MINIMUM  TAX  ON  TAXPAYERS  OTHER  THAN  COR- 
PORATIONS. 

(a)  In  General. — Section  55  (relating  to  alternative  minimum  tax 
for  taxpayers  other  than  corporations)  is  amended  to  read  as  fol- 
lows: 

"SEC.  55.  ALTERNATIVE  MINIMUM  TAX  FOR  TAXPAYERS  OTHER  THAN  COR- 
PORATIONS. 

"(a)  Tax  Imposed. — In  the  case  of  a  taxpayer  other  than  a  corpo- 
ration, there  is  imposed  (in  addition  to  any  other  tax  imposed  by 
this  subtitle)  a  tax  equal  to  the  excess  (if  any)  of— 

"(1)  an  amount  equal  to  20  percent  of  so  much  of  the  alterna- 
tive minimum  taxable  income  as  exceeds  the  exemption  amount, 
over 

"(2)  the  regular  tax  for  the  taxable  year. 
"(b)  Alternative  Minimum  Taxable  Income. — For  purposes  of 
this  title,  the  term  'alternative  minimum  taxable  income'  means  the 
adjusted  gross  income  (determined  without  regard  to  the  deduction 
allowed  by  section  172)  of  the  taxpayer  for  the  taxable  year — 
"(1)  reduced  by  the  sum  of— 

"(A)  the  alternative  tax  net  operating  loss  deduction,  plus 
(B)  the  alternative  tax  itemized  deductions,  plus 
"(C)  any  amount  included  in  income  under  section  667, 
and 

"(2)  increased  by  the  amount  of  items  of  tax  preference. 
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l(c)  Credits.— 

"(1)  In  general. — For  purposes  of  determining  any  credit  al- 
lowable under  subpart  A  of  part  IV  of  this  subchapter  (other 
than  the  foreign  tax  credit  allowed  under  section  33(a)) — 

"(A)  the  tax  imposed  by  this  section  shall  not  be  treated 
as  a  tax  imposed  by  this  chapter,  and 

"(B)  the  amount  of  the  foreign  tax  credit  allowed  by  sec- 
tion 33(a)  shall  be  determined,  without  regard  to  this  sec- 
tion. 

"(2)  Foreign  tax  credit  allowed  against  alternative 
minimum  tax.— 

"(A)  Determination  of  foreign  tax  credit. — The  total 
amount  of  the  foreign  tax  credit  which  can  be  taken 
against  the  tax  imposed  by  subsection  (a)  shall  be  deter- 
mined under  subpart  A  of  part  III  of  subchapter  N  (section 
901  and  following). 

"(B)  Increase  in  amount  of  foreign  taxes  taken  into 
account. — For  purposes  of  the  determination  provided  by 
subparagraph  (A),  the  amount  of  the  taxes  paid  or  accrued 
to  foreign  countries  or  possessions  of  the  United  States 
during  the  taxable  year  shall  be  increased  by  an  amount 
equal  to  the  lesser  of— 

"(i)  the  foreign  tax  credit  allowable  under  section 
33(a)  in  computing  the  regular  tax  for  the  taxable  year, 
or 

"(ii)  the  tax  imposed  by  subsection  (a). 
"(C)  Section  90U(a)  limitation. — For  purposes  of  the  de- 
termination provided  by  subparagraph  (A),  the  limitation 
of  section  904(a)  shall  be  an  amount  equal  to  the  same  pro- 
portion of  the  sum  of  the  tax  imposed  by  subsection  (a) 
against  which  such  credit  is  taken  and  the  regular  tax  as — 
"(i)  the   taxpayer's  alternative  minimum  taxable 
income  from  sources  without  the  United  States  (but  not 
in  excess  of  the  taxpayers  entire  alternative  minimum 
taxable  income),  bears  to 

"(ii)  his  entire  alternative  minimum  taxable  income. 
For  such  purpose,  the  amount  of  the  limitation  of  section 
904(a)  shall  not  exceed  the  tax  imposed  by  subsection  (a). 
"(D)  Definition  of  alternative  minimum  taxable 

INCOME  FROM  SOURCES  WITHOUT  THE  UNITED  STATES. — For 

purposes  of  subparagraph  (C),  the  term  'alternative  mini- 
mum taxable  income  from  sources  without  the  United 
States'  means  adjusted  gross  income  from  sources  without 
the  United  States,  adjusted  as  provided  in  paragraphs  (1) 
and  (2)  of  subsection  (b)  (taking  into  account  in  such  ad- 
justment only  items  described  in  such  paragraphs  which 
are  properly  attributable  to  items  of  gross  income  from 
sources  without  the  United  States). 

"(E)  Special  rule  for  applying  section  90U(c). — In  de- 
termining the  amount  of  foreign  taxes  paid  or  accrued 
during  the  taxable  year  which  may  be  deemed  to  be  paid  or 
accrued  in  a  preceding  or  succeeding  taxable  year  under 
section  904(c) — 
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"(i)  the  limitation  of  section  904(a)  shall  be  increased 
by  the  amount  of  the  limitation  determined  under  sub- 
paragraph (C),  and 

"(ii)  any  increase  under  subparagraph  (B)  shall  be 
taken  into  account. 
"(3)  Carryover  and  carryback  of  certain  credits. — 

"(A)  In  general. — In  the  case  of  any  taxable  year  in 
which  a  tax  is  imposed  by  this  section,  for  purposes  of  de- 
termining the  amount  of  any  carryback  or  carryover  of  any 
applicable  credit  to  any  other  taxable  year,  the  amount  of 
the  applicable  credit  limitation  for  such  taxable  year  shall 
be  deemed  to  be— 

"(i)  the  amount  of  the  applicable  credit  allowable  for 
such  taxable  year  (determined  without  regard  to  this 
paragraph),  reduced  (but  not  below  zero)  by 

"(ii)  the  amount  of  the  tax  imposed  by  this  section 
for  the  taxable  year,  reduced  by — 

"(I)  the  amount  of  the  credit  allowable  under 
section  33(a),  and 

"(II)  the  amount  of  such  tax  taken  into  account 
under  this  clause  with  respect  to  any  applicable 
credit  having  a  lower  number  or  letter  designation. 
"(B)  Applicable  credits,  etc. — For  purposes  of  this 
paragraph — 

"(i)  Applicable  credit. — The  term  'applicable 
credit'  means  any  credit  allowable  under  section  38,  40, 
44B,  44C,  44E,  or  44F. 

"(ii)  Applicable  credit  limitation. — The  term  'ap- 
plicable credit  limitation'  means,  with  respect  to  any 
applicable  credit,  the  limitation  under  section  46(a)(3), 
53(a),  44C(b)(5),  44E(e)(l),  44F(g)(l),  or  50A(a)(2),  which- 
ever is  appropriate. 
"(d)  Alternative  Tax  Net  Operating  Loss  Deduction  De- 
fined.— For  purposes  of  this  section — 

"(1)  In  general. — The  term  'alternative  tax  net  operating 
loss  deduction'  means  the  net  operating  loss  deduction  allow- 
able for  the  taxable  year  under  section  172,  except  that  in  deter- 
mining the  amount  of  such  deduction — 

"(A)  in  the  case  of  taxable  years  beginning  after  Decem- 
ber 31,  1982,  section  172(b)(2)  shall  be  applied  by  substitut- 
ing 'alternative  minimum  taxable  income'  for  'taxable 
income'  each  place  it  appears,  and 

"(B)  the  net  operating  loss  (within  the  meaning  of  section 
172(c))  for  any  loss  year  shall  be  adjusted  as  provided  in 
paragraph  (2). 

"(2)  Adjustments  to  net  operating  loss  computation. — 
"(A)  Post- 1982  loss  years. — In  the  case  of  a  loss  year  be- 
ginning after  December  31,  1982,  the  net  operating  loss  for 
such  year  under  section  172(c)  shall — 

"(i)  be  reduced  by  the  amount  of  the  items  of  tax 
preference  arising  in  such  year  which  are  taken  into  ac- 
count in  computing  the  net  operating  loss,  and 

"(ii)  be  computed  by  taking  into  account  only  item- 
ized deductions  which  are  alternative  tax  itemized  de- 
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ductions  for  the  taxable  year  and  which  are  otherwise 
described  in  section  172(c). 
"(B)  Pre-1983  years. — In  the  case  of  loss  years  beginning 
before  January  1,  1983,  the  amount  of  the  net  operating  loss 
which  may  be  carried  over  to  taxable  years  beginning  after 
December  SI,  1982,  for  purposes  of  subparagraph  (A),  shall 
be  equal  to  the  amount  which  may  be  carried  from  the  loss 
year  to  the  first  taxable  year  of  the  taxpayer  beginning  after 
December  31,  1982. 
"(e)  Alternative  Tax  Itemized  Deductions. — For  purposes  of 
this  section — 

"(1)  In  general. — The  term  'alternative  tax  itemized  deduc- 
tions 1  means  an  amount  equal  to  the  sum  of  any  amount  allow- 
able as  a  deduction  for  the  taxable  year  (other  than  a  deduction 
allowable  in  computing  adjusted  gross  income)  under — 

"(A)  section  165(a)  for  losses  described  in  subsection  (c)(3) 
or  (d)  of  section  165, 

"(B)  section  170  (relating  to  charitable  deductions), 
"(C)  section  213  (relating  to  medical  deductions), 
"(D)  this  chapter  for  qualified  interest,  or 
"(E)  section  691(c)  (relating  to  deduction  for  estate  tax). 
"(2)  Amounts  which  may  be  carried  over.— No  amount 
shall  be  taken  into  account  under  paragraph  (1)  to  the  extent 
such  amount  may  be  carried  to  another  taxable  year  for  pur- 
poses of  the  regular  tax. 

"(3)  Qualified  interest. — The  term  'qualified  interest' 
means  the  sum  of— 

"(A)  any  qualified  housing  interest,  and 
"(B)  any  amount  allowed  as  a  deduction  for  interest 
(other  than  qualified  housing  interest)  to  the  extent  such 
amount  does  not  exceed  the  qualified  net  investment 
income  of  the  taxpayer  for  the  taxable  year. 
"(4)  Qualified  housing  interest. — 

"(A)  In  general. — The  term  'qualified  housing  interest' 
means  interest  which  is  paid  or  accrued  during  the  taxable 
year  on  indebtedness  which  is  incurred  in  acquiring,  con- 
structing, or  substantially  rehabilitating  any  property 
which — 

"(i)  is  the  principal  residence  (within  the  meaning  of 
section  1034)  of  the  taxpayer  at  the  time  such  interest 
accrues  or  is  paid,  or 

"(ii)  is  a  qualified  dwelling  used  by  the  taxpayer  (or 
any  member  of  his  family  within  the  meaning  of  sec- 
tion 267(c)(4))  during  the  taxable  year. 
"(B)  Qualified  dwelling. — The  term  'qualified  dwell- 
ing' means  any — 

"(i)  house, 

"(ii)  apartment, 

"(Hi)  condominium,  or 

"(iv)  mobile  home  not  used  on  a  transient  basis 
(within  the  meaning  of  section  7701(a)(19)(C)(v)), 
including  all  structures  or  other  property  appurtenant 
thereto. 
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"(C)  Special  rule  for  indebtedness  incurred  before 
july  i,  1982. — The  term  'qualified  housing  interest'  in- 
cludes interest  paid  or  accrued  on  indebtedness  which — 

"(i)  was  incurred  by  the  taxpayer  before  July  1,  1982, 
and 

"(ii)  is  secured  by  property  which,  at  the  time  such 
indebtedness  was  incurred,  was — 

"(I)  the  principal  residence  (within  the  meaning 
of  section  1034)  of  the  taxpayer,  or 

"(II)  a  qualified  dwelling  used  by  the  taxpayer 
(or  any  member  of  his  family  (within  the  meaning 
of  section  267(c)(4))) 
"(5)  Qualified  net  investment  income— For  purposes  of 
this  subsection — 

"(A)  In  general. — The  term  'qualified  net  investment 
income '  means  the  excess  of— 

u(i)  qualified  investment  income,  over 
"(ii)  qualified  investment  expenses. 
"(B)  Qualified  investment  income. — The  term  'quali- 
fied investment  income'  means  the  sum  of— 

"(i)  investment  income  (within  the  meaning  of  sec- 
tion 163(d)(3)(B)  other  than  clause  (ii)  thereof), 

"(ii)  any  net  capital  gain  attributable  to  the  disposi- 
tion of  property  held  for  investment,  and 

"(Hi)  the  amount  of  items  of  tax  preference  described 
in  paragraph  (1)  of  section  57(a). 
"(C)  Qualified  investment  expenses.— The  term  'quali- 
fied investment  expenses'  means  the  deductions  directly 
connected  with  the  production  of  qualified  investment 
income  to  the  extent  that — 

"(i)  such  deductions  are  allowable  in  computing  ad- 
justed gross  income,  and 

"(ii)  such  deductions  are  not  items  of  tax  preference. 
"(6)  Special  rules  for  estates  and  trusts.— 

"(A)  In  general. — In  the  case  of  an  estate  or  trust,  the 
alternative  tax  itemized  deductions  for  any  taxable  year  in- 
cludes the  deductions  allowable  under  sections  642(c), 
651(a),  and  661(a). 

"(B)  Determination  of  adjusted  gross  income. — The 
adjusted  gross  income  of  an  estate  or  trust  shall  be  comput- 
ed in  the  same  manner  as  in  the  case  of  an  individual, 
except  that  the  deductions  for  costs  paid  or  incurred  in  con- 
nection with  the  administration  of  the  estate  or  trust  shall 
be  treated  as  allowable  in  arriving  at  adjusted  gross 
income. 

"(7)  Limitation  on  medical  deduction. — In  applying  sub- 
paragraph (C)  of  paragraph  (1),  the  amount  allowable  as  a  de- 
duction under  section  213  shall  be  determined  by  substituting 
'10 percent'  for  '5 percent'  in  section  213(a). 

"(8)  Treatment  of  interests  in  limited  partnerships  and 
subchapter  s  corporations. — 

"(A)  Certain  interest  treated  as  not  allowable  in 
computing  adjusted  gross  income. — Any  amount  allow- 
able as  a  deduction  for  interest  on  indebtedness  incurred  or 
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continued  to  purchase  or  carry  a  limited  business  interest 
shall  be  treated  as  not  allowable  in  computing  adjusted 
gross  income. 

"(B)  Income  treated  as  qualified  investment 
income. — Any  income  derived  from  a  limited  business  in- 
terest shall  be  treated  as  qualified  investment  income. 

"(C)  Limited  business  interest. — The  term  'limited 
business  interest'  means  an  interest — 

"(i)  as  a  limited  partner  in  a  partnership,  or 
"(ii)  as  a  shareholder  in  an  electing  small  business 
corporation  (as  defined  in  section  1371(b))  if  the  taxpay- 
er does  not  actively  participate  in  the  management  of 
such  corporation. 
"(f)  Other  Definitions. — For  purposes  of  this  section — 

"(1)  Exemption  amount. — The  term  'exemption  amount' 
means — 

"(A)  $40,000  in  the  case  of— 
"(i)  a  joint  return,  or 

"(ii)  a  surviving  spouse  (as  defined  in  section  2(a)), 
"(B)  $30,000  in  the  case  of  an  individual  who — 

"(i)  is  not  a  married  individual  (as  defined  in  section 
143),  and 

"(ii)  is  not  a  surviving  spouse  (as  so  defined),  and 
"(C)  $20,000  in  the  case  of— 

"(i)  a  married  individual  (as  so  defined)  who  files  a 
separate  return,  or 
"(ii)  an  estate  or  trust. 
"(2)  Regular  tax. — The  term  'regular  tax'  means  the  taxes 
imposed  by  this  chapter  for  the  taxable  year  (computed  without 
regard  to  this  section  and  without  regard  to  the  taxes  imposed 
by  sections  72(m)(5)(B),  72(q),  402(e),  408(f),  409(c),  and  667(b))  re- 
duced by  the  sum  of  the  credits  allowable  under  subpart  A  of 
part  IV  of  this  subchapter  (other  than  under  sections  31,  39, 
and  43).  For  purposes  of  this  paragraph,  the  amount  of  the  cred- 
its allowable  under  such  subpart  shall  be  determined  without 
regard  to  this  section.  " 
(b)  Items  of  Tax  Preference.— 

(1)  In  general. — Subsection  (a)  of  section  57  (relating  to 
items  of  tax  preference)  is  amended — 

(A)  by  striking  out  paragraph  (1)  and  inserting  in  lieu 
thereof  the  following  new  paragraph: 

"(1)  Exclusion  of  interest  and  dividends. — Any  amount 
excluded  from  gross  income  for  the  taxable  year  under  section 
116  or  128. ", 

(B)  by  striking  out  paragraphs  (5)  and  (6)  and  inserting  in 
lieu  thereof  the  following  new  paragraphs: 

"(5)  Mining  exploration  and  development  costs. — With 
respect  to  each  mine  or  other  natural  deposit  (other  than  an  oil 
or  gas  well)  of  the  taxpayer,  an  amount  equal  to  the  excess  of — 
"(A)  the  amount  allowable  as  a  deduction  under  section 
616(a)  or  617,  over 

(B)  the  amount  which  would  have  been  allowable  if  the 
expenditures  had  been  capitalized  and  amortized  ratably 
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over  the  10-year  period  beginning  with  the  taxable  year  in 
which  such  expenditures  were  made. 
"(6)  Circulation  and  research  and  experimental  expend- 
itures.— An  amount  equal  to  the  excess  of— 

"(A)  the  amount  allowable  as  a  deduction  under  section 
173  or  174(a)  for  the  taxable  year,  over 

"(B)  the  amount  which  would  have  been  allowable  for 
the  taxable  year  if  the  circulation  expenditures  described  in 
section  173  or  the  research  and  experimental  expenditures 
described  in  section  174  had  been  capitalized  and  amor- 
tized ratably  over  the  10-year  period  beginning  with  the 
taxable  year  in  which  such  expenditures  were  made. ",  and 
(C)  by  striking  out  paragraph  (10)  and  inserting  in  lieu 
thereof  the  following: 
"(10)  Incentive  stock  options.— With  respect  to  the  transfer 
of  a  share  of  stock  pursuant  to  the  exercise  of  an  incentive  stock 
option  (as  defined  in  section  422A),  the  amount  by  which  the 
fair  market  value  of  the  share  at  the  time  of  exercise  exceeds 
the  option  price. " 
(2)  Conforming  amendments. — 

(A)  The  next  to  last  sentence  of  section  57(a)  is  amended 
by  striking  out  "(3),  (11),  and  (12)"  and  inserting  in  lieu 
thereof  "(1),  (3),  (5),  (6),  (11),  and  (W(A)". 

(B)  Section  57(a)  is  amended  by  striking  out  the  last  sen- 
tence. 

(c)  Optional  10-Year  Writeoff  of  Certain  Tax  Prefer- 
ences— 

(1)  Section  58  (relating  to  rules  for  application  of  minimum 
tax)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(i)  Optional  10- Year  Writeoff  of  Certain  Tax  Prefer- 
ences.— 

"(1)  In  general. — For  purposes  of  this  title,  in  the  case  of  an 
individual,  any  qualified  expenditure  to  which  an  election 
under  this  paragraph  applies  shall  be  allowed  as  a  deduction 
ratably  over  the  10-year  period  beginning  with  the  taxable  year 
in  which  such  expenditure  was  made. 

"(2)  Qualified  expenditure.— For  purposes  of  this  subsec- 
tion, the  term  'qualified  expenditure'  means  any  amount  which, 
but  for  an  election  under  this  subsection,  would  have  been  al- 
lowable as  a  deduction  for  the  taxable  year  in  which  paid  or 
incurred  under — 

"(A)  section  173  (relating  to  circulation  expenditures), 
"(B)  section  174(a)  (relating  to  research  and  experimental 
expenditures), 

"(C)  section  263(c)  (relating  to  intangible  drilling  and  de- 
velopment expenditures), 

"(D)  section  616(a)  (relating  to  development  expenditures), 

or 

"(E)  section  617  (relating  to  deduction  of  certain  mining 
exploration  expenditures). 
"(3)  Other  sections  not  applicable. — Except  as  provided  in 
this  subsection,  no  deduction  shall  be  allowed  under  any  other 
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section  for  any  qualified  expenditure  to  which  an  election  under 
this  subsection  applies. 

"(4)  Special  election  for  intangible  drilling  and  devel- 
opment COSTS  NOT  ALLOCABLE  TO  INTEREST  AS  LIMITED  PART- 
NER.— 

"(A)  In  general. — In  the  case  of  any  nonlimited  partner- 
ship intangible  drilling  costs  to  which  an  election  under 
this  paragraph  applies — 

"(i)  the  applicable  percentage  of  such  costs  (adjusted 
as  provided  in  section  48(q))  shall  be  allowed  as  a  de- 
duction for  the  taxable  year  in  which  paid  or  incurred 
and  for  each  of  the  4  succeeding  taxable  years,  and 

"(ii)  such  costs  shall  be  treated,  for  purposes  of  deter- 
mining the  amount  of  the  credit  allowable  under  sec- 
tion 38  for  the  taxable  year  in  which  paid  or  incurred, 
as  qualified  investment  (within  the  meaning  of  subsec- 
tions (c)  and  (d)  of  section  46)  with  respect  to  property- 
placed  in  service  during  such  year. 
"(B)  Applicable  percentage. — For  purposes  of  subpara- 
graph (A),  the  term  'applicable  percentage7  means  the  per- 
centage determined  in  accordance  with  the  following  table: 


Applicable 

Taxable  Year:  percentage: 

1   15 

2.   22 

3.   21 

4   21 

5.   21. 


"(C)  Nonlimited  partnership  intangible  drilling 
costs. — For  purposes  of  this  paragraph,  the  term  'nonlimit- 
ed partnership  intangible  drilling  costs'  means  any  quali- 
fied expenditure  described  in  paragraph  (2)(C)  of  an  indi- 
vidual which  is  not  allocable  to  such  individual's  interest 
as  a  limited  partner  in  a  limited  partnership. 
■  % 5)  Election.  — 

"(A)  In  general. — An  election  may  be  made  under  this 
subsection  with  respect  to  any  qualified  expenditure. 

"(B)  Revocable  only  with  consent.— An  election  under 
this  subsection  with  respect  to  any  qualified  expenditure 
may  be  revoked  only  with  the  consent  of  the  Secretary. 

"(C)  Time  and  manner. — An  election  under  this  subsec- 
tion shall  be  made  at  such  time  and  in  such  manner  as  the 
Secretary  shall  by  regulations  prescribe. 

"(D)  Partners.— In  the  case  of  a  partnership,  any  elec- 
tion under  this  subsection  shall  be  made  separately  by  each 
partner  with  respect  to  the  partner's  allocable  share  of  any 
qualified  expenditure. 
'  % 6)  Dispositions.  — 

"(A)  Oil,  gas,  and  geothermal  property.— In  the  case 
of  any  disposition  of  any  oil,  gas,  or  geothermal  property  to 
which  section  1254  applies  (determined  without  regard  to 
this  section) — 

"(i)  any  deduction  under  paragraph  (1)  or  (4)(A)  with 
respect  to  costs  which  are  allocable  to  such  property 
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shall,  for  purposes  of  section  1254,  be  treated  as  a  de- 
duction allowable  under  section  263(c),  and 

"(ii)  in  the  case  of  any  credit  allowable  under  section 
38  by  reason  of  paragraph  (4)(B)  which  is  allocable  to 
such  property,  such  disposition  shall,  for  purposes  of 
section  47,  be  treated  as  a  disposition  of  section  38  re- 
covery property  which  is  not  3 -year  property. 
"(B)  Application  of  section  617(d). — In  the  case  of  any 
disposition  of  mining  property  to  which  section  617(d)  ap- 
plies (determined  without  regard  to  this  subsection),  any 
amount  allowable  as  a  deduction  under  paragraph  (1) 
which  is  allocable  to  such  property  shall,  for  purposes  of 
section  617(d),  be  treated  as  a  deduction  allowable  under 
section  617(a). 

"(7)  Amounts  to  which  election  apply  not  treated  as  tax 
preference. — Any  qualified  expenditure  to  which  an  election 
under  paragraph  (1)  or  (4)  applies  shall  not  be  treated  as  an 
item  of  tax  preference  under  section  57(a).  " 

(2)  Subsection  (a)  of  section  1016  (relating  to  adjustments  to 
basis)  is  amended  by  striking  out  "and"  at  the  end  of  para- 
graph (23),  by  striking  out  the  period  at  the  end  of  paragraph 
(24)  and  inserting  in  lieu  thereof  ",  and",  and  by  adding  at  the 
end  thereof  the  following  new  paragraph: 

"(25)  for  amounts  allowed  as  deductions  under  section  58(i) 
(relating  to  optional  10-year  writeoff  of  certain  tax  preferences).  " 
(c)  Conforming  Amendments. — 

(1)  Section  56  (relating  to  corporate  minimum  tax)  is  amend- 
ed— 

(A)  by  striking  out  "person"  each  place  it  appears  and  in- 
serting in  lieu  thereof  "corporation  " 

(B)  by  striking  out  "one-half  (or  in  the  case  of  a  corpora- 
tion, an  amount  equal  to)"  in  subsection  (c), 

(C)  by  striking  out  "sections  72(m)(5)(B),  402(e),  408(f),  531, 
and  541 "  in  subsection  (c)  and  inserting  in  lieu  thereof  "sec- 
tions 531  and  541 ", 

(D)  by  striking  out  "31,  39,  43,  and  44G"  in  subsection  (c) 
and  inserting  in  lieu  thereof  "39  and  44G",  and 

(E)  by  striking  out  the  section  heading  and  inserting  in 
lieu  thereof  the  following: 

"SEC.  56.  CORPORATE  MINIMUM  TAX. " 

(2)  The  table  of  sections  for  part  IV  of  subchapter  A  of  chap- 
ter 1  is  amended  by  striking  out  the  item  relating  to  section  56 
and  inserting  in  lieu  thereof  the  following: 

"Sec.  56.  Corporate  minimum  tax.  " 

(3)  Section  58  (relating  to  rules  for  application  of  minimum 
taxes)  is  amended — 

(A)  by  striking  out  subsection  (a), 

(B)  by  striking  out  subsection  (c)  and  inserting  in  lieu 
thereof  the  following: 

"(c)  Estates  and  Trusts. — In  the  case  of  an  estate  or  trust,  the 
items  of  tax  preference  for  any  taxable  year  shall  be  apportioned  be- 
tween the  estate  or  trust  and  the  beneficiaries  in  accordance  with 
regulations  prescribed  by  the  Secretary.  ",  and 
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(C)  in  subsection  (g)— 

(i)  by  striking  out  "paragraphs  (6)  and"  in  paragraph 
(1)  and  inserting  in  lieu  thereof  "paragraph",  and 

(ii)  by  striking  out  so  much  of  paragraph  (2)  as  pre- 
cedes the  last  two  sentences  thereof  and  inserting  in 
lieu  thereof  the  following: 

"(2)  Capital  gains. — For  purposes  of  section  56,  the  items  of 
tax  preference  set  forth  in  section  57(a)(9)  which  are  attributable 
to  sources  within  any  foreign  country  or  possession  of  the 
United  States  shall  not  be  taken  into  account  if  preferential 
treatment  is  not  accorded  gain  from  the  sale  or  exchange  of  cap- 
ital assets  (or  property  treated  as  capital  assets).  " 

(4)  Section  5(a)(4)  is  amended  by  striking  out  "sections  55  and 
56"  and  inserting  in  lieu  thereof  "section  55". 

(5)  Section  511(d)(2)  is  amended  by  striking  out  "and  section 
56  (as  the  case  may  be)". 

(6)  Subparagraph  (A)  of  section  897(a)(2)  (relating  to  20-per- 
cent minimum  tax  on  nonresident  alien  individuals)  is  amend- 
ed to  read  as  follows: 

"(A)  In  general. — In  the  case  of  any  nonresident  alien 
individual,  the  amount  determined  under  section  55(a)(1) 
for  the  taxable  year  shall  not  be  less  than  20  percent  of  the 
lesser  of— 

"(i)  the  individual's  alternative  minimum  taxable 
income  (as  defined  in  section  55(b))  for  the  taxable  year, 
or 

"(ii)  the  individual's  net  United  States  real  property 
gain  for  the  taxable  year.  " 

(7)  Sections  6015(d)(1),  6362(b)(2)(A),  and  6654(g)(1)  are  each 
amended  by  striking  out  "or  56". 

(8) (A)  Sections  46(a)(4),  53(a),  and  901(a)  are  each  amended  by 
striking  out  "(relating  to  minimum  tax  for  tax  preferences)" 
and  inserting  in  lieu  thereof  "(relating  to  corporate  minimum 
tax)". 

(B)  Subparagraph  (A)  of  section  936(a)(3)  is  amended  by  strik- 
ing out  "(relating  to  minimum  tax)"  and  inserting  in  lieu  there- 
of "(relating  to  corporate  minimum  tax)". 

(9) (A)  Section  173  (relating  to  circulation  expenditures)  is 
amended — 

(i)  by  striking  out  "Notwithstanding  section  263"  and  in- 
serting in  lieu  thereof 

"(a)  General  Rule. — Notwithstanding  section  263",  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  sub- 
section: 

"(b)  Cross  Reference.— 

"For  election  of  10-year  amortization  of  expenditures  allowable  as  a 
deduction  under  subsection  (a),  see  section  58(i). " 

(B)  Subsection  (e)  of  section  174  (relating  to  research  and  ex- 
perimental expenditures)  is  amended — 

(i)  by  striking  out  "For  adjustments"  and  inserting  in 
lieu  thereof 

"(1)  For  adjustments", 
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(ii)  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(2)  For  election  of  10-year  amortization  of  expenditures  allowable  as 
a  deduction  under  subsection  (a),  see  section  58(i).",  and 

(Hi)  by  striking  out  "Cross  Reference"  and  inserting  in 
lieu  thereof  ''Cross  References". 

(C)  Section  616  (relating  to  development  expenditures)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(d)  Cross  Reference.— 

"For  election  of  10-year  amortization  of  expenditures  allowable  as  a 
deduction  under  subsection  (a),  see  section  58(i)." 

(D)  Section  617  (relating  to  deduction  of  certain  mining  explo- 
ration expenditures)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(j)  Cross  Reference.— 

"For  election  of  10-year  amortization  of  expenditures  allowable  as  a 
deduction  under  this  section?  see  section  58(0." 

(10)  Subsection  (a)  of  section  7701  (relating  to  definitions)  is 
amended  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(38)  Joint  return. — The  term  'joint  return'  means  a  single 
return  made  jointly  under  section  6013  by  a  husband  and  wife.  " 
(d)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982. 

(2)  Special  rule  for  pre-1983  section  56(b)  tax  defer- 
rals.— The  amendments  made  by  subsection  (c)(1)  of  this  sec- 
tion to  section  56(b)  of  the  Internal  Revenue  Code  of  1954  shall 
not  apply  to  any  net  operating  loss  carryover  from  any  taxable 
year  beginning  before  January  1,  1983,  which  is  attributable  to 
any  excess  described  in  section  56(b)(1)(B)  of  such  Code  for  such 
taxable  year. 

SEC.  202.  LIMITATION  ON  MEDICAL  DEDUCTION. 

(a)  General  Rule. — Subsection  (a)  of  section  213  (relating  to  de- 
duction for  medical,  dental,  etc.,  expenses)  is  amended  to  read  as 
follows: 

"(a)  Allowance  of  Deduction. — There  shall  be  allowed  as  a  de- 
duction the  expenses  paid  during  the  taxable  year,  not  compensated 
for  by  insurance  or  otherwise,  for  m,edical  care  of  the  taxpayer,  his 
spouse,  or  a  dependent  (as  defined  in  section  152),  to  the  extent  that 
such  expenses  exceed  5  percent  of  adjusted  gross  income.  " 

(b)  Treatment  of  Medicine  and  Drugs. — 

(1)  In  general. — Subsection  (b)  of  section  213  (relating  to  lim- 
itation with  respect  to  medicine  and  drugs)  is  amended  to  read 
as  follows: 

"(b)  Limitation  With  Respect  to  Medicine  and  Drugs. — An 
amount  paid  during  the  taxable  year  for  medicine  or  a  drug  shall 
be  taken  into  account  under  subsection  (a)  only  if  such  medicine  or 
drug  is  a  prescribed  drug  or  is  insulin.  " 
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(2)  Definition  of  prescribed  drug. — Subsection  (e)  of  sec- 
tion 213  is  amended  by  inserting  after  paragraph  (1)  the  follow- 
ing new  paragraphs: 

"(2)  Prescribed  drug.— The  term  'prescribed  drug'  means  a 
drug  or  biological  which  requires  a  prescription  of  a  physician 
for  its  use  by  an  individual. 

"(3)  Physician. — The  term  'physician'  has  the  meaning  given 
to  such  term  by  section  1861(r)  of  the  Social  Security  Act  (42 
U.S.C.  1395x(r))." 

(3)  Conforming  amendments. — 

(A)  Subsection  (e)  of  section  213  (as  in  effect  before  the 
amendment  made  by  paragraph  (2))  is  amended  by  redes- 
ignating paragraphs  (2),  (3),  and  (If)  as  paragraphs  (4),  (5), 
and  (6),  respectively. 

(B)  Subsections  (d),  (e),  and  (f)  of  section  213  are  redesig- 
nated as  subsections  (c),  (d),  and  (e),  respectively. 

(C)  Subsection  (b)  of  section  105  is  amended  by  striking 
out  "section  213(e)"  and  inserting  in  lieu  thereof  "section 
213(d)". 

(c)  Effective  Dates.— 

(1)  Subsection  (a). — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  taxable  years  beginning  after  December  31,  1983. 

SEC.   203.   LIMITATION  ON  DEDUCTION  FOR  NONBUSINESS  CASUALTY 
LOSSES. 

(a)  General  Rule. — Section  165  (relating  to  losses)  is  amended  by 
striking  out  subsection  (h),  by  redesignating  subsection  (i)  as  subsec- 
tion (j),  and  by  inserting  after  subsection  (g)  the  following  new  sub- 
sections: 

"(h)  Casualty  and  Theft  Losses.— 

"(1)  General  rule. — Any  loss  of  an  individual  described  in 
subsection  (c)(3)  shall  be  allowed  for  any  taxable  year  only  to 
the  extent  that — 

"(A)  the  amount  of  loss  to  such  individual  arising  from 
each  casualty,  or  from  each  theft,  exceeds  $100,  and 

"(B)  the  aggregate  amount  of  all  such  losses  sustained  by 
such  individual  during  the  taxable  year  (determined  after 
application  of  subparagraph  (A))  exceeds  10  percent  of  the 
adjusted  gross  income  of  the  individual. 
"(2)  Special  rules.— 

"(A)  Joint  returns. — For  purposes  of  the  $100  and  10 
percent  limitations  described  in  paragraph  (1),  a  husband 
and  wife  making  a  joint  return  for  the  taxable  year  shall 
be  treated  as  one  individual. 

"(B)  Coordination  with  estate  tax. — No  loss  described 
in  subsection  (c)(3)  shall  be  allowed  if,  at  the  time  of  filing 
the  return,  such  loss  has  been  claimed  for  estate  tax  pur- 
poses in  the  estate  tax  return, 
"(i)  Disaster  Losses. — 

"(1)  Election  to  take  deduction  for  preceding  year.— 
Notwithstanding  the  provisions  of  subsection  (a),  any  loss  at- 
tributable to  a  disaster  occurring  in  an  area  subsequently  deter- 
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mined  by  the  President  of  the  United  States  to  warrant  assist- 
ance by  the  Federal  Government  under  the  Disaster  Relief  Act 
of  1974  may,  at  the  election  of  the  taxpayer,  be  taken  into  ac- 
count for  the  taxable  year  immediately  preceding  the  taxable 
year  in  which  the  disaster  occurred. 

"(2)  Year  of  loss. — If  an  election  is  made  under  this  subsec- 
tion, the  casualty  resulting  in  the  loss  shall  be  treated  for  pur- 
poses of  this  title  as  having  occurred  in  the  taxable  year  for 
which  the  deduction  is  claimed. 

"(3)  Amount  of  loss. — The  amount  of  the  loss  taken  into  ac- 
count in  the  preceding  taxable  year  by  reason  of  paragraph  (1) 
shall  not  exceed  the  uncompensated  amount  determined  on  the 
basis  of  the  facts  existing  at  the  date  the  taxpayer  claims  the 
loss. " 

(b)  Conforming  Amendment. — Subsection  (c)  of  section  165  (relat- 
ing to  limitation  on  losses  of  individuals)  is  amended — 

(1)  by  inserting  ''except  as  provided  in  subsection  (h), "  before 
"losses"  the  first  place  it  appears  in  paragraph  (3)  thereof,  and 

(2)  by  striking  out  the  last  three  sentences. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982.  Such 
amendments  shall  also  apply  to  the  taxpayer  s  last  taxable  year  be- 
ginning before  January  1,  1983,  solely  for  purposes  of  determining 
the  amount  allowable  as  a  deduction  with  respect  to  any  loss  taken 
into  account  for  such  year  by  reason  of  an  election  under  section 
165(i)  of  the  Internal  Revenue  Code  of  1954  to  amended  by  this  sec- 
tion). 


Subtitle  B — Provisions  Primarily  Relating  to 
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PART  I— REDUCTION  IN  CERTAIN  DEDUCTIONS  AND 

CREDITS 

SEC.  204.  15  PERCENT  REDUCTION  IN  CERTAIN  CORPORATE  PREFERENCE 
ITEMS. 

(a)  In  General. — Subchapter  B  of  chapter  1  (relating  to  computa- 
tion of  taxable  income)  is  amended  by  adding  at  the  end  thereof  the 
following  new  part: 

"PART XI— SPECIAL  RULES  RELATING  TO  CORPORATE 
PREFERENCE  ITEMS 

"Sec.  291.  Special  rules  relating  to  corporate  preference  items. 
"SEC.  291.  SPECIAL  RULES  RELATING  TO  CORPORATE  PREFERENCE  ITEMS. 

"(a)  15-Percent  Reduction  in  Certain  Preference  Items, 
Etc. — For  purposes  of  this  subtitle,  in  the  case  of  an  applicable  cor- 
poration— 

"(1)  Section  1250  capital  gain  treatment. — In  the  case  of 
section  1250  property  which  is  disposed  of  during  the  taxable 
year,  15  percent  of  the  excess  (if  any)  of— 

"(A)  the  amount  which  would  be  treated  as  ordinary 
income  if  such  property  was  section  1245  property  or  section 
1245  recovery  property,  over 

"(B)  the  amount  treated  as  ordinary  income  under  section 
1250, 

shall  be  treated  as  gain  which  is  ordinary  income  and  shall  be 
recognized  notwithstanding  any  other  provision  of  this  title. 

"(2)  Reduction  in  percentage  depletion. — In  the  case  of 
iron  ore  and  coal  (including  lignite),  the  amount  allowable  as  a 
deduction  under  section  613  with  respect  to  any  property  (as  de- 
fined in  section  614)  shall  be  reduced  by  15  percent  of  the 
amount  of  the  excess  (if  any)  of— 

"(A)  the  amount  of  the  deduction  allowable  under  section 
613  for  the  taxable  year  (determined  without  regard  to  this 
paragraph),  over 

"(B)  the  adjusted  basis  of  the  property  at  the  close  of  the 
taxable  year  (determined  without  regard  to  the  depletion 
deduction  for  the  taxable  year). 
"(3)  Certain  financial  institution  preference  items. — 
The  amount  allowable  as  a  deduction  under  this  chapter  (deter- 
mined without  regard  to  this  section)  with  respect  to  any  finan- 
cial institution  preference  item  shall  be  reduced  by  15  percent. 

"(4)  Certain  deferred  disc  income. — If  an  applicable  corpo- 
ration is  a  shareholder  of  a  DISC,  in  the  case  of  taxable  years 

(107) 


108 


beginning  after  December  31,  1982,  section  995(b)(l)(F)(i)  shall  be 
applied  with  respect  to  such  corporation  by  substituting  '57.5 
percent'  for  'one-half. 

"(5)  Amortization  of  pollution  control  facilities.— If  an 
election  is  made  under  section  169  with  respect  to  any  certified 
pollution  control  facility,  the  amortizable  basis  of  such  facility 
for  purposes  of  such  section  shall  be  reduced  by  15  percent. 
"(b)  Special  Rules  for  Treatment  of  Intangible  Drilling 
Costs  and  Mineral  Exploration  and  Development  Costs.— For 
purposes  of  this  subtitle,  in  the  case  of  an  applicable  corporation — 
"(1)  In  general. — The  amount  allowable  as  a  deduction  for 
any  taxable  year  (determined  without  regard  to  this  section) — 
"(A)  under  section  263(c)  in  the  case  of  an  integrated  oil 
company,  or 

"(B)  under  section  616(a)  or  617, 
shall  be  reduced  by  15  percent. 

"(2)  Special  rule  for  amounts  not  allowable  as  deductions 
under  paragraph  (1). — 

"(A)  Intangible  drilling  costs. — The  amount  not  al- 
lowable as  a  deduction  under  section  263(c)  for  any  taxable 
year  by  reason  of  paragraph  (1)  shall  be  allowable  as  a  de- 
duction ratably  over  the  36-month  period  beginning  with 
the  month  in  which  the  costs  are  paid  or  incurred. 

"(B)  Mineral  exploration  and  development  costs. — 
In  the  case  of  any  amount  not  allowable  as  a  deduction 
under  section  616(a)  or  617  for  any  taxable  year  by  reason 
of  paragraph  (1) — 

"(i)  the  applicable  percentage  of  the  amount  not  so 
allowable  as  a  deduction  shall  be  allowable  as  a  de- 
duction for  the  taxable  year  in  which  the  costs  are  paid 
or  incurred  and  in  each  of  the  4  succeeding  taxable 
years,  and 

"(ii)  such  costs  shall  be  treated,  for  purposes  of  deter- 
mining the  amount  of  the  credit  allowable  under  sec- 
tion 38  for  the  taxable  year  in  which  paid  or  incurred, 
as  qualified  investment  (within  the  meaning  of  subsec- 
tions (c)  and  (d)  of  section  46)  with  respect  to  property 
placed  in  service  during  such  year. 
"(3)  Applicable  percentage. — For  purposes  of  paragraph 
(2)(B),  the  term  'applicable  percentage'  means  the  percentage  de- 
termined in  accordance  with  the  following  table: 

Applicable 

"Taxable  Year:  Percentage: 

1   15 

2   22 

3   21 

4   21 

5   21. 

"(4)  Dispositions.— 

"(A)  Oil,  gas,  and  geothermal  property. — In  the  case 
of  any  disposition  of  any  oil,  gas,  or  geothermal  property  to 
which  section  1254  applies  (determined  without  regard  to 
this  section)  any  deduction  under  paragraph  (2)(A)  with  re- 
spect to  intangible  drilling  and  development  costs  under 
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section  263(c)  which  are  allocable  to  such  property  shall,  for 
purposes  of  section  1254,  be  treated  as  a  deduction  allow- 
able under  section  263(c). 

"(B)  Application  of  section  617(d). — In  the  case  of  any 
disposition  of  mining  property  to  which  section  617(d)  ap- 
plies (determined  without  regard  to  this  section),  any 
amount  allowable  as  a  deduction  under  paragraph  (2KB) 
which  is  allocable  to  such  property  shall,  for  purposes  of 
section  617(d),  be  treated  as  a  deduction  allowable  under 
section  617(a). 

"(C)  Recapture  of  investment  credit.— In  the  case  of 
any  disposition  of  any  property  to  which  the  credit  allow- 
able under  section  38  by  reason  of  paragraph  (2)(B)  is  allo- 
cable, such  disposition  shall,  for  purposes  of  section  47,  be 
treated  as  a  disposition  of  section  38  recovery  property 
which  is  not  3-year  property. 
"(5)  Integrated  oil  company  defined.— For  purposes  of  this 
subsection,  the  term  'integrated  oil  company'  means,  with  re- 
spect to  any  taxable  year,  any  producer  (within  the  meaning  of 
section  4996(a)(1))  of  crude  oil  other  than  an  independent  pro- 
ducer (within  the  meaning  of  section  4992(b)). 

(6)  Coordination  with  cost  depletion.— The  portion  of  the 
adjusted  basis  of  any  property  which  is  attributable  to  intangi- 
ble drilling  and  development  costs  or  mining  exploration  and 
development  costs  shall  not  be  taken  into  account  for  purposes 
of  determining  depletion  under  section  611. 
"(c)  Special  Rules  Relating  to  Pollution  Control  Facili- 
ties.— For  purposes  of  this  subtitle — 

"(1)  Accelerated  cost  recovery  deduction. — For  purposes 
of  subclause  (I)  of  section  168(d)(l)(A)(ii),  a  taxpayer  shall  not  be 
treated  as  electing  the  amortization  deduction  under  section  169 
with  respect  to  that  portion  of  the  basis  not  taken  into  account 
under  section  169  by  reason  of  subsection  (a)(5). 

"(2)  1250  recapture. — Subsection  (a)(1)  shall  not  apply  to  any 
section  1250  property  which  is  part  of  a  certified  pollution  con- 
trol facility  (within  the  meaning  of  section  169(d)(1))  with  re- 
spect to  which  an  election  under  section  169  was  made. 
"(d)  Special  Rule  for  Real  Estate  Investment  Trusts. — In 
the  case  of  a  real  estate  investment  trust  (as  defined  in  section  856), 
the  difference  between  the  amounts  described  in  subparagraphs  (A) 
and  (B)  of  subsection  (a)(1)  shall  be  reduced  to  the  extent  that  a  cap- 
ital gain  dividend  (as  defined  in  section  857(b)(3)(C),  applied  with- 
out regard  to  this  section)  is  treated  as  paid  out  of  such  difference. 
Any  capital  gain  dividend  treated  as  having  been  paid  out  of  such 
difference  to  a  shareholder  which  is  an  applicable  corporation  re- 
tains its  character  in  the  hands  of  the  shareholder  as  gain  from  the 
disposition  of  section  1250  property  for  purposes  of  applying  subsec- 
tion (a)(1)  to  such  shareholder. 

"(e)  Definitions. — For  purposes  of  this  section — 

"(1)  Financial  institution  preference  item. — The  term  'fi- 
nancial institution  preference  item'  includes  the  following: 

"(A)  Excess  reserves  for  losses  on  bad  debts  of  finan- 
cial institutions. — In  the  case  of  a  financial  institution  to 
which  section  585  or  593  applies,  the  excess  of— 
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"(i)  the  amount  which  would,  but  for  this  section,  be  al- 
lowable as  a  deduction  for  the  taxable  year  for  a  reasonable 
addition  to  a  reserve  for  bad  debts,  over 

"(ii)  the  amount  which  would  have  been  allowable  had 
such  institution  maintained  its  bad  debt  reserve  for  all  tax- 
able years  on  the  basis  of  actual  experience. 
"(B)  Interest  on  debt  to  carry  tax-exempt  obligations 

ACQUIRED  AFTER  DECEMBER  SI,  1982. — 

"(V  In  general. — In  the  case  of  a  financial  institu- 
tion to  which  section  585  or  593  applies,  the  amount  of 
interest  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  obligations  acquired  after  December  31, 
1982,  the  interest  on  which  is  exempt  from  taxes  for  the 
taxable  year,  to  the  extent  that  a  deduction  would  (but 
for  this  paragraph)  be  allowable  with  respect  to  such 
interest  for  such  taxable  year. 

"(ii)  Determination  of  interest  allocable  to  in- 
debtedness ON  TAX-EXEMPT  OBLIGATIONS.  —  Unless  the 
taxpayer  (under  regulations  prescribed  by  the  Secretary) 
establishes  otherwise,  the  amount  determined  under 
clause  (i)  shall  be  an  amount  which  bears  the  same 
ratio  to  the  aggregate  amount  allowable  (determined 
without  regard  to  this  section)  to  the  taxpayer  as  a  de- 
duction for  interest  for  the  taxable  year  as — 

"(I)  the  taxpayer's  average  adjusted  basis  (within 
the  meaning  of  section  1016)  of  obligations  de- 
scribed in  clause  (i),  bears  to 

"(II)  such  average  adjusted  basis  for  all  assets  of 
the  taxpayer. 

"(2)  Applicable  corporation.— For  purposes  of  this  section, 
the  term  'applicable  corporation'  means  any  corporation  other 
than  an  electing  small  business  corporation  (as  defined  in  sec- 
tion 1371(b)). 

"(3)  Section  12U5  and  1250  property. — The  terms  'section 
1245  property',  'section  1245  recovery  property',  and  'section  1250 
property'  have  the  meanings  given  such  terms  by  sections 
1245(a)(3),  1245(a)(5),  and  1250(c),  respectively. " 
(b)  Coordination  With  Minimum  Tax. — Section  57(b)  (relating  to 
adjusted  itemized  deductions)  is  amended  to  read  as  follows: 
"(b)  Application  With  Section  291.— 

"(1)  In  general. — In  the  case  of  any  item  of  tax  preference  of 
an  applicable  corporation  described  in — 

"(A)  paragraph  (4)  or  (7)  of  subsection  (a),  or 
"(B)  paragraph  (8)  of  subsection  (a)  (but  only  to  the  extent 
such  item  is  allocable  to  a  deduction  for  depletion  for  iron 
ore  and  coal  (including  lignite)), 
only  71.6  percent  of  the  amount  of  such  item  of  tax  preference 
(determined  without  regard  to  this  subsection)  shall  be  taken 
into  account  as  an  item  of  tax  preference. 

"(2)  Certain  capital  gains. — In  determining  the  net  capital 
gain  of  any  applicable  corporation  for  purposes  of  paragraph 
(9)(B)  of  subsection  (a),  there  shall  be  taken  into  account  only 
71.6  percent  of  any  gain  from  the  sale  or  exchange  of  section 
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1250  property  which  is  equal  to  85  percent  of  the  excess  deter- 
mined under  section  291(a)(1)  with  respect  to  such  property. 

"(3)  Applicable  corporation  defined. — For  purposes  of  this 
subsection,  the  term  'applicable  corporation  has  the  meaning 
given  such  term  by  section  291(e)(2). ' 

(c)  Conforming  Amendments. — 

(1)  Subsection  (c)  of  section  263  (relating  to  intangible  drilling 
and  development  costs)  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  "This  subsection  shall  not  apply 
with  respect  to  any  costs  to  which  any  deduction  is  allowed 
under  section  58(i)  or  291.  " 

(2)  The  table  of  parts  for  subchapter  B  of  chapter  1  is  amend- 
ed by  adding  at  the  end  thereof  the  following: 

"Part  XI.  Special  rules  relating  to  corporate  preference  items.  " 

(d)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1982. 

(2)  1250  gain. — Section  291(a)(1)  of  the  Internal  Revenue  Code 
of  1954  shall  apply  to  sales  or  other  dispositions  after  December 
31,  1982,  in  taxable  years  ending  after  such  date. 

(3)  Pollution  control  facilities. — Section  291(a)(5)  of  such 
Code  shall  apply  to  property  placed  in  service  after  December 
31,  1982,  in  taxable  years  ending  after  such  date. 

(4)  Drilling  and  mining  costs. — Section  291(b)  of  such  Code 
shall  apply  to  expenditures  after  December  31,  1982,  in  taxable 
years  ending  after  such  date. 

(5)  Reduction  in  percentage  depletion  for  coal  and  iron 
ore. — Section  291(a)(2)  of  such  Code  shall  apply  to  taxable  years 
beginning  after  December  31,  1983. 

(6)  Minimum  tax. — The  amendment  made  by  subsection  (b) 
shall  apply  to  taxable  years  ending  after  December  31,  1982, 
with  respect  to  items  of  tax  preference  described  in  section  57(b) 
of  such  Code  to  which  section  291  of  such  Code  applies;  except 
that  in  the  case  of  an  item  described  in  section  291(a)(2)  of  such 
Code,  such  amendment  shall  apply  to  taxable  years  beginning 
after  December  31,  1983. 

SEC.  205.  AMENDMENTS  TO  INVESTMENT  CREDIT, 
(a)  Basis  Adjustment  to  Reflect  Investment  Tax  Credit. — 

(1)  In  general. — Section  48  (relating  to  definitions  and  spe- 
cial rules  involving  section  38  property)  is  amended  by  redes- 
ignating subsection  (q)  as  subsection  (r)  and  by  inserting  after 
subsection  (p)  the  following  new  subsection: 
"(q)  Basis  Adjustment  to  Section  38  Property. — 

"(1)  In  general. — For  purposes  of  this  subtitle,  if  a  credit  is 
determined  under  section  46(a)(2)  with  respect  to  section  38 
property,  the  basis  of  such  property  shall  be  reduced  by  50  per- 
cent of  the  amount  of  the  credit  so  determined. 

"(2)  Certain  dispositions. — If  during  any  taxable  year  there 
is  a  recapture  amount  determined  with  respect  to  any  section  38 
property  the  basis  of  which  was  reduced  under  paragraph  (1), 
the  basis  of  such  property  (immediately  before  the  event  result- 
ing in  such  recapture)  shall  be  increased  by  an  amount  equal  to 
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50  percent  of  such  recapture  amount.  For  purposes  of  the  preced- 
ing sentence,  the  term  'recapture  amount1  means  any  increase  in 
tax  (or  adjustment  in  carrybacks  or  carryovers)  determined 
under  section  1^7. 

"(3)  Special  rule  for  qualified  rehabilitated  build- 
ings.— In  the  case  of  any  credit  determined  under  section 
46(a)(2)  for  any  qualified  rehabilitation  expenditure  in  connec- 
tion with  a  qualified  rehabilitated  building  other  than  a  certi- 
fied historic  structure,  paragraphs  (1)  and  (2)  shall  be  applied 
without  regard  to  the  phrase  (50  percent  of. 

"(4)  Election  of  reduced  credit  in  lieu  of  basis  adjust- 
ment FOR  REGULAR  PERCENTAGE.— 

"(A)  In  general. — If  the  taxpayer  elects  to  have  this 
paragraph  apply  with  respect  to  any  recovery  property — 

"(i)  paragraphs  (1)  and  (2)  shall  not  apply  to  so  much 
of  the  credit  determined  under  section  46(a)(2)  with  re- 
spect to  such  property  as  is  attributable  to  the  regular 
percentage  set  forth  in  section  46(a)(2)(B);  and 

"(ii)  the  amount  of  the  credit  allowable  under  section 
38  with  respect  to  such  property  shall  be  determined 
under  subparagraph  (B). 
"(B)  Reduction  in  credit. — In  the  case  of  any  recovery 
property  to  which  an  election  under  subparagraph  (A)  ap- 
plies— 

"(i)  solely  for  the  purposes  of  applying  the  regular 
percentage,  the  applicable  percentage  under  subsection 
(c)  or  (d)  of  section  46  shall  be  deemed  to  be  100  per- 
cent, and 

"(ii)  notwithstanding  section  46(a)(2)(B),  the  regular 
percentage  shall  be— 

"(I)  8  percent  in  the  case  of  recovery  property 
other  than  3-year  property,  or 

"(II)  4  percent  in  the  case  of  recovery  property 
which  is  3 -year  property. 
For  purposes  of  the  preceding  sentence,  RRB  replacement 
property  (within  the  meaning  of  section  168(f)(3)(B))  shall  be 
treated  as  property  which  is  not  3-year  property. 
"(C)  Time  and  manner  of  making  election. — 

"(i)  In  general. — An  election  under  this  subsection 
with  respect  to  any  property  shall  be  made  on  the  tax- 
payer's return  of  the  tax  imposed  by  this  chapter  for 
the  taxpayer's  taxable  year  in  which  such  property  is 
placed  in  service  (or  in  the  case  of  property  to  which  an 
election  under  section  46(d)  applies,  for  the  first  tax- 
able year  for  which  qualified  progress  expenditures 
were  taken  into  account  with  respect  to  such  property). 

"(ii)  Revocable  only  with  consent. — An  election 
under  this  subsection  with  respect  to  any  property,  once 
made,  may  be  revoked  only  with  the  consent  of  the  Sec- 
retary. 

"(5)  Recapture  of  reductions.— 

"(A)  In  general.— For  purposes  of  sections  1245  and 
1250,  any  reduction  under  this  subsection  shall  be  treated 
as  a  deduction  allowed  for  depreciation. 
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"(B)  Special  rule  for  section  1250. — For  purposes  of 
section  1250(b),  the  determination  of  what  would  have  been 
the  depreciation  adjustments  under  the  straight  line 
method  shall  be  made  as  if  there  had  been  no  reduction 
under  this  section. " 

(2)  Allowance  of  deduction  for  certain  unused  invest- 
ment credits. — Part  VI  of  subchapter  B  of  chapter  1  (relating 
to  itemized  deductions  for  individuals  and  corporations)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sec- 
tion: 

"SEC.  196.  DEDUCTION  FOR  CERTAIN  UNUSED  INVESTMENT  CREDITS, 
"(a)  Allowance  of  Deductions. — If— 

"(1)  the  amount  of  the  credit  determined  under  section 

46(a)(2)  for  any  taxable  year  exceeds  the  limitation  provided  by 

section  46(a)(3)  for  such  taxable  year,  and 

"(2)  the  amount  of  such  excess  has  not,  after  the  application 

of  section  46(b),  been  allowed  to  the  taxpayer  as  a  credit  under 

section  38  for  any  taxable  year, 
then  an  amount  equal  to  50  percent  of  the  amount  of  such  excess  (to 
the  extent  attributable  to  property  the  basis  of  which  is  reduced 
under  section  %8(q))  not  so  allowed  as  a  credit  shall  be  allowed  to 
the  taxpayer  as  a  deduction  for  the  first  taxable  year  following  the 
last  taxable  year  in  which  such  excess  could  under  section  46(b) 
have  been  allowed  as  a  credit. 

"(b)  Taxpayers  Dying  or  Ceasing  to  Exist. — If  a  taxpayer  dies 
or  ceases  to  exist  prior  to  the  first  taxable  year  following  the  last 
taxable  year  in  which  the  excess  described  in  subsection  (a)  could 
under  section  46(b)  have  been  allowed  as  a  credit,  the  amount  de- 
scribed in  subsection  (a),  or  the  proper  portion  thereof,  shall,  under 
regulations  prescribed  by  the  Secretary,  be  allowed  to  the  taxpayer 
as  a  deduction  for  the  taxable  year  in  which  such  death  or  cessation 
occurs. 

"(c)  Special  Rule  For  Qualified  Rehabilitated  Buildings. — 
In  the  case  of  any  credit  to  which  section  48(g)(3)  applies,  subsection 
(a)  shall  be  applied  without  regard  to  the  phrase  '50  percent  of. " 

(3)  Basis  adjustment  not  taken  into  account  for  pur- 
poses of  earnings  and  profits. — Section  312(h)  (relating  to 
effect  of  depreciation  on  earnings  and  profits)  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph: 

"(5)  Basis  adjustment  not  taken  into  account. — In  com- 
puting the  earnings  and  profits  of  a  corporation  for  any  taxable 
year,  the  allowance  for  depreciation  (and  amortization,  if  any) 
shall  be  computed  without  regard  to  any  basis  adjustment 
under  section  48(q). " 

(4)  Special  rules  for  certain  leased  property. — Section 
48(d)  (relating  to  certain  leased  property)  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(5)  Coordination  with  basis  adjustment. — In  the  case  of 
any  property  with  respect  to  which  an  election  is  made  under 
this  subsection — 

"(A)  subsection  (q)  (other  than  paragraph  (4))  shall  not 
apply  with  respect  to  such  property, 
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"(B)  the  lessee  of  such  property  shall  include  ratably  in 
gross  income  over  the  shortest  recovery  period  which  could 
be  applicable  under  section  168  with  respect  to  such  proper- 
ty an  amount  equal  to  50  percent  of  the  amount  of  the 
credit  allowable  under  section  38  to  the  lessee  with  respect 
to  such  property,  and 

"(C)  in  the  case  of  a  disposition  of  such  property  to  which 
section  47  applies,  this  paragraph  shall  be  applied  in  ac- 
cordance with  regulations  prescribed  by  the  Secretary.  " 
(5)  Conforming  amendments. — 

(A)  Section  48(g)  (relating  to  special  rules  for  qualified  re- 
habilitated buildings)  is  amended  by  striking  out  para- 
graph (5). 

(B)  Paragraph  (24)  of  section  1016(a)  (relating  to  adjust- 
ments to  basis)  is  amended  by  striking  out  "section  48(g)(5)" 
and  inserting  in  lieu  thereof  "section  48(q)". 

(C)  The  table  of  sections  for  part  VI  of  subchapter  B  of 
chapter  1  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  item: 

"Sec.  196.  Deduction  for  certain  unused  investment  credits.  " 

(b)  Investment  Credit  Limited  to  85  Percent  of  Tax  Liability 
Instead  of  90  Percent.— 

(1)  In  general. — Subparagraph  (B)  of  section  46(a)(3)  (relat- 
ing to  limitation  based  on  amount  of  tax)  is  amended  to  read  as 
follows: 

"(B)  85  percent  of  so  much  of  the  liability  for  tax  for  the 
taxable  year  as  exceeds  $25,000.  " 

(2)  Technical  amendments. — 

(A)  Subsection  (a)  of  section  46  is  amended  by  striking  out 
paragraphs  (7)  and  (8)  and  by  redesignating  paragraph  (9) 
as  paragraph  (7). 

(B)  Clause  (i)  of  section  46(a)(7)(B),  as  redesignated  by 
subparagraph  (A),  is  amended  to  read  as  follows: 

"(i)  paragraph  (3)(B)  shall  be  applied  by  substituting 
'100 percent'  for  85 percent',  and". 

(C)  Subparagraph  (B)  of  section  46(a)(7),  as  redesignated 
by  subparagraph  (A),  is  amended  by  striking  clause  (ii)  and 
by  redesignating  clause  (Hi)  as  clause  (ii). 

(c)  Effective  Dates. — 

(1)  Subsection  (a). — 

(A)  General  rule. — Except  as  otherwise  provided  in  this 
paragraph,  the  amendments  made  by  subsection  (a)  shall 
apply  to  periods  after  December  31,  1982,  under  rules  simi- 
lar to  the  rules  of  section  48(m)  of  the  Internal  Revenue 
Code  of 1954. 

(B)  Exception. — The  amendments  made  by  subsection  (a) 
shall  not  apply  to  any  property  which— 

(i)  is  constructed,  reconstructed,  erected,  or  acquired 
pursuant  to  a  contract  which  was  entered  into  after 
August  13,  1981,  and  was,  on  July  1,  1982,  and  at  all 
times  thereafter,  binding  on  the  taxpayer, 

(ii)  is  placed  in  service  after  December  31,  1982,  and 
before  January  1,  1986, 
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(Hi)  with  respect  to  which  an  election  under  section 
168(f)(8)(A)  of  such  Code  is  not  in  effect  at  any  time, 
and 

(iv)  is  not  described  in  section  167(l)(3)(A)  of  such 
Code. 

(C)  Special  rule  for  integrated  manufacturing 

FACILITIES. — 

(i)  In  general. — In  the  case  of  any  integrated  manu- 
facturing facility,  the  requirements  of  clause  (i)  of  sub- 
paragraph (B)  shall  be  treated  as  met  if— 

(I)  the  on-site  construction  of  the  facility  began 
before  July  1,  1982,  and 

(II)  during  the  period  beginning  after  August  13, 
1981,  and  ending  on  July  1,  1982,  the  taxpayer  con- 
structed (or  entered  into  binding  contracts  for  the 
construction  of)  more  than  20  percent  of  the  cost  of 
such  facility. 

(ii)  Integrated  manufacturing  facility. — For  pur- 
poses of  clause  (i),  the  term  'integrated  manufacturing 
facility'  means  1  or  more  facilities — 

(I)  located  on  a  single  site, 

(II)  for  the  manufacture  of  1  or  more  manufac- 
tured products  from  raw  materials  by  the  appli- 
cation of  2  or  more  integrated  manufacturing 
processes. 

(D)  Special  rule  for  historic  structures. — In  the  case 
of  any  certified  historic  structure  (as  defined  in  section 
48(g)(3)  of  the  Internal  Revenue  Code  of  1954),  clause  (i)  of 
subparagraph  (B)  shall  be  applied  by  substituting  "Decem- 
ber 31,  1980"  for  'August  13,  1981.  " 

(E)  Certain  projects  with  respect  to  historic  struc- 
tures.— In  the  case  of  any  certified  historic  structure  (as  so 
defined),  the  requirements  of  clause  (i)  of  subparagraph  (B) 
shall  be  treated  as  met  with  respect  to  such  property — 

(i)  if  the  rehabilitation  begins  after  December  31, 
1980,  and  before  July  1,  1982,  or 

(ii)  if— 

(I)  before  July  1,  1982,  a  public  offering  with  re- 
spect to  interests  in  such  property  was  registered 
with  the  Securities  and  Exchange  Commission, 

(II)  before  such  date  an  application  with  respect 
to  such  property  was  filed  under  section  8  of  the 
United  States  Housing  Act  of  1937,  and 

(III)  such  property  is  placed  in  service  before 
July  1,  1984. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  206.  REPEAL  OF  1985  AND  1986  INCREASES  IN  ACCELERATED  COST  RE- 
CO  VER  Y  DEDUCTIONS. 

(a)  In  General. — Paragraph  (1)  of  section  168(b)  (relating  to 
amount  of  accelerated  cost  recovery  deduction)  is  amended — 

(1)  by  striking  out  "tables"  and  inserting  in  lieu  thereof 
"table"; 
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(2)  by  striking  out: 

"(A)  For  property  placed  in  service  after  December 

31,  1980,  AND  BEFORE  JANUARY  1,  1985. —  "/  and 

(3)  by  striking  out  subparagraphs  (B)  and  (C). 

(b)  Conforming  Amendments.— Paragraph  (4)  of  section  168(e) 
(relating  to  property  excluded  from  application  of  section)  is  amend- 
ed— 

(1)  by  striking  out  subparagraph  (H);  and 

(2)  by  striking  out  "i986"  in  the  heading  thereof  and  inserting 
in  lieu  thereof  ui98i ". 

sec.  207.  section  189  made  applicable  to  certain  corporations  for 
nonresidential  real  property. 

(a)  In  General. — Subsection  (a)  of  section  189  is  amended  to  read 
as  follows: 

"(a)  Capitalization  of  Construction  Period  Interest  and 
Taxes. — Except  as  otherwise  provided  in  this  section  or  in  section 
266  (relating  to  carrying  charges),  no  deduction  shall  be  allowed  for 
real  property  construction  period  interest  and  taxes.  " 

(b)  Exclusion  of  Certain  Property. — Subsection  (d)  of  section 
189  (relating  to  certain  property  excluded)  is  amended — 

(1)  by  striking  out  "or"  at  the  end  of  paragraph  (IX 

(2)  by  redesignating  paragraph  (2)  as  paragraph  (3),  and 

(3)  by  inserting  after  paragraph  (1)  the  following  new  para- 
graph: 

"(2)  residential  real  property  (other  than  low  income  housing) 
acquired,  constructed,  or  carried  by  a  corporation  other  than  an 
electing  small  business  corporation  (within  the  meaning  of  sec- 
tion 1371(b)),  a  personal  holding  company  (within  the  meaning 
of  section  542),  or  a  foreign  personal  holding  company  (within 
the  meaning  of  section  552),  or". 

(c)  Allocation  of  Interest. — Paragraph  (1)  of  section  189(e)  (re- 
lating to  construction  period  interest  and  taxes)  is  amended  by 
adding  at  the  end  thereof  the  following  sentence:  "The  Secretary 
shall  prescribe  regulations  which  provide  for  the  allocation  of  inter- 
est to  real  property  under  construction.  " 

(d)  Conforming  Amendment. — Paragraph  (1)  of  section  189(e)  (re- 
lating to  construction  period  interest  and  taxes)  is  amended — 

(1)  by  striking  out  "construction  period  interest  and  taxes" 
and  inserting  in  lieu  thereof  "real  property  construction  period 
interest  and  taxes",  and 

(2)  by  striking  out  the  caption  thereof  and  inserting  in  lieu 
thereof: 

"(1)  Real  property  construction  period  interest  and 

TAXES. —  ". 

(e)  Effective  Date.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1982,  with  respect  to  construction 
which  commences  after  such  date. 

(2)  Certain  planned  construction. — The  amendments 
made  by  this  section  shall  not  apply  with  respect  to  construc- 
tion of  property  which  is  used  in  a  trade  or  business  described 
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in  section  48(a)(3)(B)  of  the  Internal  Revenue  Code  of  1954  or 
which  is  a  hospital  or  nursing  home  if— 

(A)  such  construction  is  conducted  pursuant  to  a  written 
plan  of  the  taxpayer  which  was  in  existence  on  July  1, 
1982,  and  as  to  which  approval  from  a  governmental  unit 
has  been  requested  in  writing,  and 

(B)  such  construction  commences  before  January  1,  1984, 
and  shall  not  apply  to  the  Alaska  Natural  Gas  Transporta- 
tion System  (15  U.S.C.  719)  and  its  related  facilities. 

PART  II— LEASING 

SEC.  208.  LIMITATIONS  AND  ADDITIONAL  REQUIREMENTS  ON  LEASES 
UNDER  THE  ACCELERATED  COST  RECOVERY  SYSTEM. 

(a)  Limitations  on  Leases  Under  the  Accelerated  Cost  Re- 
co  ver  y  System.  — 

(1)  In  general. — Section  168  (relating  to  the  accelerated  cost 
recovery  system)  is  amended  by  redesignating  subsection  (i)  as 
subsection  (j)  and  by  inserting  after  subsection  (h)  the  following 
new  subsection: 

"(i)  Limitations  Relating  to  Leases  of  Qualified  Leased 
Property. — For  purposes  of  this  subtitle,  in  the  case  of  safe  harbor 
lease  property,  the  following  limitations  shall  apply: 

"(1)  Lessor  may  not  reduce  tax  liability  by  more  than  so 
percent. — 

"(A)  In  general. — The  aggregate  amount  allowable  as 
deductions  or  credits  for  any  taxable  year  which  are  alloca- 
ble to  all  safe  harbor  lease  property  with  respect  to  which 
the  taxpayer  is  the  lessor  may  not  reduce  the  liability  for 
tax  of  the  taxpayer  for  such  taxable  year  (determined  with- 
out regard  to  safe  harbor  lease  items)  by  more  than  50  per- 
cent of  such  liability. 

"(B)  Carryover  of  amounts  not  allowable  as  deduc- 
tions or  credits. — Any  amount  not  allowable  as  a  deduc- 
tion or  credit  under  subparagraph  (A) — 

"(i)  may  be  carried  over  to  any  subsequent  taxable 
year,  and 

"(ii)  shall  be  treated  as  a  deduction  or  credit  alloca- 
ble to  safe  harbor  lease  property  in  such  subsequent 
taxable  year. 

"(C)  Allocation  among  deductions  and  credits. — The 
Secretary  shall  prescribe  regulations  for  determining  the 
amount — 

"(i)  of  any  deduction  or  credit  allocable  to  safe 
harbor  lease  property  for  any  taxable  year  to  which 
subparagraph  (A)  applies,  and 

"(ii)  of  any  carryover  of  any  such  deduction  or  credit 
under  subparagraph  (B)  to  any  subsequent  taxable 
year. 

"(D)  Liability  for  tax  and  safe  harbor  lease  items 
defined. — For  purposes  of  this  paragraph — 

"(i)  Liability  for  tax  defined. — Except  as  provided 
in  this  subparagraph,  the  term  'liability  for  tax '  means 
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the  tax  imposed  by  this  chapter,  reduced  by  the  sum  of 
the  credits  allowable  under  subpart  A  of  part  IV  of 
subchapter  A  of  this  chapter. 

"(ii)  Safe  harbor  lease  items  defined. — The  term 
'safe  harbor  lease  items'  means  any  of  the  following 
items  which  are  properly  allocable  to  safe  harbor  lease 
property  with  respect  to  which  the  taxpayer  is  the 
lessor: 

"(I)  Any  deduction  or  credit  allowable  under  this 
chapter  (other  than  any  deduction  for  interest). 

(II)  Any  rental  income  received  by  the  taxpayer 
from  any  lessee  of  such  property. 

"(Ill)  Any  interest  allowable  as  a  deduction 
under  this  chapter  on  indebtedness  of  the  taxpayer 
(or  any  related  person  within  the  meaning  of  sub- 
section (e)(4)(D))  which  is  paid  or  incurred  to  the 
lessee  of  such  property  (or  any  person  so  related  to 
the  lessee). 

"(Hi)  Certain  taxes  not  included. — The  term  'tax 
imposed  by  this  chapter'  shall  not  include  any  tax 
treated  as  not  imposed  by  this  chapter  under  the  last 
sentence  of  section  53(a)  (other  than  the  tax  imposed  by 
section  56). 

"(2)  Method  of  cost  recovery.— The  deduction  allowable 
under  subsection  (a)  with  respect  to  any  safe  harbor  lease  prop- 
erty shall  be  determined  by  using  the  150  percent  declining  bal- 
ance method,  switching  to  the  straight-line  method  at  a  time  to 
maximize  the  deduction  (with  a  half-year  convention  in  the 
first  recovery  year  and  without  regard  to  salvage  value)  and  a 
recovery  period  determined  in  accordance  with  the  following 
table: 

the  case  of:  The  recovery  period  is: 

3-year  property   5  years. 

5-year  property   8  years. 

10-year  property   15  years. 

"(3)  Investment  credit  allowed  only  over  5-year 
period. — In  the  case  of  any  credit  which  would  otherwise  be  al- 
lowable under  section  38  with  respect  to  any  safe  harbor  lease 
property  for  any  taxable  year  (determined  without  regard  to  this 
paragraph),  only  20  percent  of  the  amount  of  such  credit  shall 
be  allowable  in  such  taxable  year  and  20  percent  of  such 
amount  shall  be  allowable  in  each  of  the  succeeding  4  taxable 
years. 

"(4)  NO  CARRYBACKS  OF  CREDIT  OR  NET  OPERATING  LOSS  ALLO- 
CABLE TO  ELECTED  QUALIFIED  LEASED  PROPERTY. — 

"(A)  Credit  carrybacks.— In  determining  the  amount  of 
any  credit  allowable  under  subpart  A  of  part  IV  of  sub- 
chapter A  of  this  chapter  which  may  be  carried  back  to  any 
preceding  taxable  year — 

"(i)  the  liability  for  tax  for  the  taxable  year  from 
which  any  such  credit  is  to  be  carried  shall  be  reduced 
first  by  any  credit  not  properly  allocable  to  safe  harbor 
lease  property,  and 
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"(ii)  no  credit  which  is  properly  allocable  to  safe 
harbor  lease  property  shall  be  taken  into  account  in  de- 
termining the  amount  of  any  credit  which  may  be  car- 
ried back. 

"(B)  Net  operating  loss  carrybacks. — The  net  operat- 
ing loss  carryback  provided  in  section  172(b)  for  any  taxable 
year  shall  be  reduced  by  that  portion  of  the  amount  of  such 
carryback  which  is  properly  allocable  to  the  items  described 
in  paragraph  (l)(D)(ii)  with  respect  to  all  safe  harbor  lease 
property  with  respect  to  which  the  taxpayer  is  the  lessor. 
"(5)  Limitation  on  deduction  for  interest  paid  by  the 
lessor  to  the  lessee. — In  the  case  of  interest  described  in 
paragraph  (l)(D)(ii)(III),  the  amount  allowable  as  a  deduction 
for  any  taxable  year  with  respect  to  such  interest  shall  not 
exceed  the  amount  which  would  have  been  computed  if  the  rate 
of  interest  under  the  agreement  were  equal  to  the  rate  of  inter- 
est in  effect  under  section  6621  at  the  time  the  agreement  was 
entered  into. 

"(6)  Computation  of  taxable  income  of  lessee  for  pur- 
poses OF  PERCENTAGE  DEPLETION.— 

"(A)  In  general. — For  purposes  of  section  613  or  613 A, 
the  taxable  income  of  any  taxpayer  who  is  a  lessee  of  any 
safe  harbor  lease  property  shall  be  computed  as  if  the  tax- 
payer was  the  owner  of  such  property,  except  that  the 
amount  of  the  deduction  under  subsection  (a)  of  this  section 
shall  be  determined  after  application  of  paragraph  (2)  of 
this  subsection. 

"(B)  Coordination  with  crude  oil  windfall  profit 
tax. — Section  4988(b)(3)(A)  shall  be  applied  without  regard 
to  subparagraph  (A). 
"(7)  Transitional  rule  for  application  of  paragraph  (i) 
to  certain  transactions. — In  the  case  of  any  deduction  or 
credit  with  respect  to — 

"(A)  any  transitional  safe  harbor  lease  property  (within 
the  meaning  of  section  208(d)(3)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982),  or 

"(B)  any  other  safe  harbor  lease  property  placed  in  service 
during  1982  and  to  which  paragraph  (1)  does  not  apply, 
paragraph  (1)  shall  not  operate  to  disallow  any  such  deduction 
or  credit  for  the  taxable  year  for  which  such  deduction  or  credit 
would  otherwise  be  allowable  but  deductions  and  credits  with 
respect  to  such  property  shall  be  taken  into  account  first  in  de- 
termining whether  any  deduction  or  credit  is  allowable  under 
paragraph  (1)  with  respect  to  any  other  safe  harbor  lease  proper- 
ty. 

"(8)  Safe  harbor  lease  property. — For  purposes  of  this  sec- 
tion, the  term  'safe  harbor  lease  property'  means  qualified 
leased  property  with  respect  to  which  an  election  under  section 
168(f)(8)  is  in  effect.  " 
(2)  Conforming  amendment.— 

(A)  Subparagraph  (A)  of  section  168(f)(8)  (relating  to  spe- 
cial rules  for  leases)  is  amended  by  inserting  "except  as  pro- 
vided in  subsection  (i), "  before  "for  purposes  of  this  subti- 
tle". 
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(B)  Subparagraph  (D)  of  section  47(a)(5)  (relating  to  cer- 
tain dispositions,  etc.,  of  section  38  property)  is  amended  by 
adding  at  the  end  thereof  the  following  new  sentence:  "If, 
prior  to  a  disposition  to  which  this  subsection  applies,  any 
portion  of  any  credit  is  not  allowable  with  respect  to  any 
property  by  reason  of  section  168(i)(3),  such  portion  shall  be 
treated  (for  purposes  of  this  subparagraph)  as  not  having 
been  used  to  reduce  tax  liability. " 
(b)  Additional  Requirements  To  Qualify  as  Lease  for  Pur- 
poses of  Accelerated  Cost  Recovery. — 

(1)  Related  persons  may  not  qualify  as  lessors. — Sub- 
clause (I)  of  section  168(f)(8)(B)(i)  (relating  to  qualified  lessors)  is 
amended  by  inserting  "which  is  not  a  related  person  with  re- 
spect to  the  lessee"  before  the  comma  at  the  end  thereof. 

(2)  Maximum  lease  term  reduced. — Clause  (Hi)  of  section 
168(f)(8)(B)  (relating  to  term  of  lease)  is  amended  to  read  as  fol- 
lows: 

"(Hi)  the  term  of  the  lease  (including  any  extensions) 
does  not  exceed  the  greater  of— 

"(I)  120  percent  of  the  present  class  life  of  the 
property,  or 

"(II)  the  period  equal  to  the  recovery  period  de- 
termined with  respect  to  such  property  under  sub- 
section (i)(2). " 

(3)  Definition  of  qualified  leased  property. — Subpara- 
graph (D)  of  section  168(f)(8)  (defining  qualified  leased  property) 
is  amended  to  read  as  follows: 

"(D)  Qualified  leased  property  defined. — For  pur- 
poses of  this  section — 

"(i)  In  general. — The  term  'qualified  leased  proper- 
ty' means  recovery  property — 

"(I)  which  is  new  section  38  property  of  the 
lessor,  which  is  leased  within  3  months  after  such 
property  was  placed  in  service,  and  which,  if  ac- 
quired by  the  lessee,  would  have  been  new  section 
38  property  of  the  lessee,  or 

"(II)  which  was  new  section  38  property  of  the 
lessee,  which  is  leased  within  3  months  after  such 
property  is  placed  in  service  by  the  lessee,  and  with 
respect  to  which  the  adjusted  basis  of  the  lessor 
does  not  exceed  the  adjusted  basis  of  the  lessee  at 
the  time  of  the  lease, 
"(ii)  Only  U5  percent  of  the  lessee's  property 

MAY  BE  TREATED  AS  QUALIFIED. — The  COSt  basis  of  all 

safe  harbor  lease  property  (determined  without  regard 
to  this  clause) — 

"(I)  which  is  placed  in  service  during  any  calen- 
dar year,  and 

"(II)  with  respect  to  which  the  taxpayer  is  a 
lessee, 

shall  not  exceed  an  amount  equal  to  the  45  percent  of 
the  cost  basis  of  the  taxpayers  qualified  base  property 
placed  in  service  during  such  calendar  year. 
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"(iii)  Allocation  of  disqualified  basis —The  cost 
basis  not  treated  as  qualified  leased  property  under 
clause  (ii)  shall  be  allocated  to  safe  harbor  lease  prop- 
erty for  such  calendar  year  (determined  without  regard 
to  clause  (ii))  in  reverse  order  to  when  the  agreement 
described  in  subparagraph  (A)  with  respect  to  such 
property  was  entered  into. 

"(iv)  Certain  property  may  not  be  treated  as 
qualified  leased  property.— The  term  'qualified 
leased  property'  shall  not  include  recovery  property — 

"(I)  which  is  a  qualified  rehabilitated  building 
(within  the  meaning  of  section  48(g)(1)), 

"(II)  which  is  public  utility  property  (within  the 
meaning  of  section  167(l)(3)(A)), 

"(III)  which  is  property  with  respect  to  which  a 
deduction  is  allowable  by  reason  of  section  291(b), 
"(IV)  with  respect  to  which  the  lessee  of  the 
property  (other  than  property  described  in  clause 
(v))  under  the  agreement  described  in  subpara- 
graph (A)  is  a  nonqualified  tax-exempt  organiza- 
tion, or 

"(V)  property  with  respect  to  which  the  user  of 
such  property  is  a  person  (other  than  a  United 
States  person)  not  subject  to  United  States  tax  on 
income  derived  from  the  use  of  such  property, 
"(v)  Qualified  mass  commuting  vehicles  includ- 
ed.— The  term  'qualified  leased  property'  includes  re- 
covery property  which  is  a  qualified  mass  commuting 
vehicle  (as  defined  in  section  103(b)(9))  which  is  fi- 
nanced in  whole  or  in  part  by  obligations  the  interest 
on  which  is  excludable  under  section  103(a). 

"(vi)  Qualified  base  property. — For  purposes  of 
this  subparagraph,  the  term  'qualified  base  property' 
means  property  placed  in  service  during  any  calendar 
year  which — 

"(I)  is  new  section  38  property  of  the  taxpayer, 
"(II)  is  safe  harbor  lease  property  (not  described 
in  subclause  (I))  with  respect  to  which  the  taxpayer 
is  the  lessee,  or 

"(III)  is  designated  leased  property  (other  than 
property  described  in  subclause  (I)  or  (II))  with  re- 
spect which  the  taxpayer  is  the  lessee. 
Any  designated  leased  property  taken  into  account  by 
any  lessee  under  the  preceding  sentence  shall  not  be 
taken  into  account  by  the  lessor  in  determining  the  les- 
sor's qualified  base  property.  The  lessor  shall  provide 
the  lessee  with  such  information  with  respect  to  the 
cost  basis  of  such  property  as  is  necessary  to  carry  out 
the  purposes  of  this  clause. 

"(vii)  Definition  of  designated  leased  proper- 
ty.— For  purposes  of  this  subparagraph,  the  term  'des- 
ignated leased  property'  means  property — 
"(I)  which  is  new  section  38  property, 
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"(II)  which  is  subject  to  a  lease  with  respect  to 
which  the  lessor  of  the  property  is  treated  (without 
regard  to  this  paragraph)  as  the  owner  of  the  prop- 
erty for  Federal  tax  purposes, 

"(III)  with  respect  to  which  the  term  of  the  lease 
to  which  such  property  is  subject  is  more  than  50 
percent  of  the  present  class  life  (or,  if  no  present 
class  life,  the  recovery  period  used  in  subsection 
(i)(2))  of  such  property,  and 

"(IV)  which  the  lessee  designates  on  his  return 
as  designated  leased  property, 
"(viii)  Definitions;  special  rule.— For  purposes  of 
this  subparagraph — 

"(I)  New  section  38  property. — The  term  'new 
section  38  property'  has  the  meaning  given  such 
term  by  section  48(b). 

"(II)  Property  placed  in  service. — For  pur- 
poses of  this  title  (other  than  clause  (i)),  any  prop- 
erty described  in  clause  (i)  to  which  subparagraph 
(A)  applies  shall  be  deemed  originally  placed  in 
service  not  earlier  than  the  date  such  property  is 
used  under  the  lease.  " 
(4)  Definitions  and  special  rules. — Paragraph  (8)  of  section 
168(f)  (relating  to  special  rules  for  leases)  is  amended  by  redes- 
ignating subparagraph  (H)  as  subparagraph  (K)  and  by  insert- 
ing after  subparagraph  (G)  the  following  new  subparagraphs: 
"(H)  Definitions. — For  purposes  of  this  paragraph — 

"(i)  Related  person. — A  person  is  related  to  another 
person  if  both  persons  are  members  of  the  same  affili- 
ated group  (within  the  meaning  of  subsection  (a)  of  sec- 
tion 1504  and  determined  without  regard  to  subsection 
(b)  of  section  1504) 

"(ii)  Nonqualified  tax-exempt  organization. — 
"(I)  In  general.— The  term  'nonqualified  tax- 
exempt  organization'  means,  with  respect  to  any 
agreement  to  which  subparagraph  (A)  applies,  any 
organization  (or  predecessor  organization  which 
was  engaged  in  substantially  similar  activities) 
which  was  exempt  from  taxation  under  this  title 
at  any  time  during  the  5-year  period  ending  on  the 
date  such  agreement  was  entered  into. 

(II)  Special  rule  for  farmers'  coopera- 
tives.— The  term  'nonqualified  tax-exempt  organi- 
zation' shall  not  include  any  farmers'  cooperative 
organization  described  in  section  521  whether  or 
not  exempt  from  taxation  under  section  521. 

"(Ill)  Special  rule  for  property  used  in  un- 
related trade  or  business.— An  organization 
shall  not  be  treated  as  a  nonqualified  tax-exempt 
organization  with  respect  to  any  property  if  such 
property  is  used  in  an  unrelated  trade  or  business 
(within  the  meaning  of  section  513)  of  such  organi- 
zation which  is  subject  to  tax  under  section  511. 
"(I)  Transitional  rules  for  certain  transactions.— 
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"(i)  In  general. — Except  as  provided  in  clause  (ii), 
clause  (ii)  of  subparagraph  (D)  shall  not  apply  to  any 
transitional  safe  harbor  lease  property  (within  the 
meaning  of  section  208(d)(3)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982). 

"(ii)  Special  rules. — For  purposes  of  subparagraph 
(D)(ii)- 

"(I)  Determination  of  qualified  base  proper- 
ty.— The  cost  basis  of  property  described  in  clause 
(i)  (and  other  property  placed  in  service  during 
1982  to  which  subparagraph  (D)(ii)  does  not  apply) 
shall  be  taken  into  account  in  determining  the 
qualified  base  property  of  the  taxpayer  for  the  tax- 
able year  in  which  such  property  was  placed  in 
service. 

"(II)  Reduction  in  qualified  leased  proper- 
ty.— The  cost  basis  of  property  which  may  be  treat- 
ed as  qualified  leased  property  under  subpara- 
graph (D)(ii)  for  the  taxable  year  in  which  such 
property  was  placed  in  service  (determined  without 
regard  to  this  subparagraph)  shall  be  reduced  by 
the  cost  basis  of  the  property  taken  into  account 
under  subclause  (I). 
"(J)  Coordination  with  at  risk  rules. — 

"(i)  In  general. — For  purposes  of  section  465,  in  the 
case  of  property  placed  in  service  after  the  date  of  the 
enactment  of  this  subparagraph,  if— 

"(I)  an  activity  involves  the  leasing  of  section 
1245  property  which  is  safe  harbor  lease  property, 
and 

"(II)  the  lessee  of  such  property  (as  determined 
under  this  paragraph)  would,  but  for  this  para- 
graph, be  treated  as  the  owner  of  such  property  for 
purposes  of  this  title, 
then  the  lessor  (as  so  determined)  shall  be  considered  to 
be  at  risk  with  respect  to  such  property  in  an  amount 
equal  to  the  amount  the  lessee  is  considered  at  risk 
with  respect  to  such  property  (determined  under  section 
465  without  regard  to  this  paragraph). 

"(ii)  Subparagraph  not  to  apply  to  certain  serv- 
ice corporations. — Clause  (i)  shall  not  apply  to  any 
lessor  which  is  a  corporation  the  principal  function  of 
which  is  the  performance  of  services  in  the  field  of 
health,  law,  engineering,  architecture,  accounting,  actu- 
arial science,  performing  arts,  athletics,  or  consulting. 
"(Hi)  Special  rule  for  property  placed  in  service 

BEFORE  DATE  OF  ENACTMENT  OF  THIS  SUBPARAGRAPH. — 

This  subparagraph  shall  apply  to  property  placed  in 
service  before  the  date  of  enactment  of  this  subpara- 
graph if  the  provisions  of  section  465  did  not  apply  to 
the  lessor  before  such  date  but  become  applicable  to 
such  lessor  after  such  date.  " 
(c)  Certain  Leases  Before  October  20,  1981,  Treated  as 
Qualified  Leases. — Nothing  in  paragraph  (8)  of  section  168(f)  of 
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the  Internal  Revenue  Code  of  1954,  or  in  any  regulations  prescribed 
thereunder,  shall  be  treated  as  making  such  paragraph  inapplicable 
to  any  agreement  entered  into  before  October  20,  1981,  solely  because 
under  such  agreement  1  party  to  such  agreement  is  entitled  to  the 
credit  allowable  under  section  38  of  such  Code  with  respect  to  prop- 
erty and  another  party  to  such  agreement  is  entitled  to  the  deduc- 
tion allowable  under  section  168  of  such  Code  with  respect  to  such 
property.  Section  168(f)(8)(B)(ii)  of  such  Code  shall  not  apply  to  the 
party  entitled  to  such  credit, 
(d)  Effective  Dates. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  subsections  (a)  and  (b)  of  this 
section  shall  apply  to  agreements  entered  into  after  July  1,  1982, 
or  to  property  placed  in  service  after  July  1,  1982. 

(2)  Transitional  rule  for  certain  safe  harbor  lease 
property. — 

(A)  In  general. — The  amendments  made  by  subsections 

(a)  and  (b)  shall  not  apply  to  transitional  safe  harbor  lease 
property. 

(B)  Special  rule  for  certain  provisions. — Subpara- 
graph (A)  shall  not  apply  with  respect  to  the  provisions  of 
paragraph  (6)  of  section  168(i)  of  the  Internal  Revenue  Code 
of  1954  (as  added  by  subsection  (a)(1)),  to  the  provisions  of 
section  168(f)(8)(J)  of  such  Code  (as  added  by  subsection 

(b) (4)),  or  to  the  amendment  made  by  subsection  (b)(1). 

(3)  Transitional  safe  harbor  lease  property. — For  pur- 
poses of  this  subsection,  the  term  u transitional  safe  harbor  lease 
property"  means  property  described  in  any  of  the  following  sub- 
paragraphs: 

(A)  In  general. — Property  is  described  in  this  subpara- 
graph if  such  property  is  placed  in  service  before  January  1, 
1983,  if— 

(i)  with  respect  to  such  property  a  binding  contract  to 
acquire  or  to  construct  such  property  was  entered  into 
by  the  lessee  after  December  31,  1980,  and  before  July 
2,  1982,  or 

(ii)  such  property  was  acquired  by  the  lessee,  or  con- 
struction of  such  property  was  commenced  by  or  for  the 
lessee,  after  December  31,  1980,  and  before  July  2,  1982. 

(B)  Certain  qualified  lessees. — Property  is  described  in 
this  subparagraph  if  such  property  is  placed  in  service 
before  July  1,  1982,  and  with  respect  to  which — 

(i)  an  agreement  to  which  section  168(f)(8)(A)  of  the 
Internal  Revenue  Code  of  1954  applies  was  entered  into 
before  August  15,  1982,  and 

(ii)  the  lessee  under  such  agreement  is  a  qualified 
lessee  (within  the  meaning  of  paragraph  (6)). 

(C)  Manufacturers  of  certain  products.— Property  is 
described  in  this  subparagraph  if  such  property — 

(i)  is  used  to  produce  a  class  of  products  (within  the 
meaning  of  paragraph  (6)(B))  in  an  industry  described 
in  paragraph  (6)(A)(ii)(II)  (determined  without  regard 
to  the  phrase  "other  than  the  taxpayer'),  and 
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(ii)  would  be  described  in  subparagraph  (A)  if  ''Octo- 
ber 1"  were  substituted  for  "January  V . 

(D)  Certain  aircraft. — Property  is  described  in  this  sub- 
paragaph  if  such  property — 

(i)  is  a  commercial  passenger  aircraft  (other  than  a 
helicopter),  and 

(ii)  would  be  described  in  subparagraph  (A)  if  "Janu- 
ary 1,  1984"  were  substituted  for  "January  1,  1983". 

For  purposes  of  determining  whether  property  described  in 
this  subparagraph  is  described  in  subparagraph  (AX  sub- 
paragraph (A)(ii)  shall  be  applied  by  substituting  "June  25, 
198P'  for  "December  31,  1980"  and  by  substituting  "Febru- 
ary 20,  1982"  for  "July  2,  1982"  and  construction  of  the  air- 
craft shall  be  treated  as  having  been  begun  during  the 
period  referred  to  in  subparagraph  (A)(ii)  if  during  such 
period  construction  or  reconstruction  of  a  subassembly  was 
commenced,  or  the  stub  wing  join  occurred. 

(E)  Turbines  and  boilers. — Property  is  described  in  this 
subparagraph  if  such  property — 

(i)  is  a  turbine  or  boiler  of  a  cooperative  organization 
described  in  section  1381(a),  and 

(ii)  would  be  property  described  in  subparagraph  (A) 
if  "July  1 "  were  substituted  for  "January  1 ". 

For  purposes  of  determining  whether  property  described  in 
this  subparagraph  is  described  in  subparagraph  (A),  such 
property  shall  be  treated  as  having  been  acquired  during 
the  period  referred  to  in  subparagraph  (A)(ii)  if  at  least  20 
percent  of  the  cost  of  such,  property  is  paid  during  such 
period. 

(F)  Property  used  in  the  production  of  steel.— Prop- 
erty is  described  in  this  subparagraph  if  such  property — 

(i)  is  used  by  the  taxpayer  directly  in  connection  with 
the  trade  or  business  of  the  taxpayer  of  the  manufac- 
ture or  production  of  steel,  and 

(ii)  would  be  described  in  subparagraph  (A)  if  "Janu- 
ary 1,  1984"  were  substituted  for  "January  1,  1983". 

(4)  Special  rule  for  antiavoidance  provisions.— The  pro- 
visions of  paragraph  (6)  of  section  168(i)  of  such  Code  (as  added 
by  subsection  (a)(1)),  and  the  amendment  made  by  subsection 
(b)(1),  shall  apply  to  leases  entered  into  after  February  19,  1982, 
in  taxable  years  ending  after  such  date. 

(5)  Special  rule  for  mass  commuting  vehicles.— The 
amendments  made  by  this  section  (other  than  section  168(i)  (1) 
and  (7)  of  such  Code,  as  added  by  subsection  (a)(1))  and  section 
209  shall  not  apply  to  qualified  leased  property  described  in  sec- 
tion 168(f)(8)(D)(V)  of  such  Code  (as  in  effect  after  the  amend- 
ments made  by  this  section)  which — 

(A)  is  placed  in  service  before  January  1,  1988,  or 

(B)  is  placed  in  service  after  such  date — 

(i)  pursuant  to  a  binding  contract  or  commitment  en- 
tered into  before  April  1,  1983,  and 

(ii)  solely  because  of  conditions  which,  as  determined 
by  the  Secretary  of  the  Treasury  or  his  delegate,  are  not 
within  the  control  of  the  lessor  or  lessee. 
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(6)  Qualified  lessee  defined. — 

(A)  In  general. — The  term  "qualified  lessee"  means  a 
taxpayer  which  is  a  lessee  of  an  agreement  to  which  section 
168(f)(8)(A)  of  such  Code  applies  and  which — 

(i)  had  net  operating  losses  in  each  of  the  three  most 
recent  taxable  years  ending  before  July  1,  1982,  and 
had  an  aggregate  net  operating  loss  for  the  five  most 
recent  taxable  years  ending  before  July  1,  1982,  and 

(ii)  which  uses  the  property  subject  to  the  agreement 
to  manufacture  and  produce  within  the  United  States 
a  class  of  products  in  an  industry  with  respect  to 
which — 

(I)  the  taxpayer  produced  less  than  5  percent  of 
the  total  number  of  units  (or  value)  of  such  prod- 
ucts during  the  period  covering  the  three  most 
recent  taxable  years  of  the  taxpayer  ending  before 
July  1,  1982,  and 

(II)  four  or  fewer  United  States  persons  (includ- 
ing as  one  person  an  affiliated  group  as  defined  in 
section  1504(a))  other  than  the  taxpayer  manufac- 
tured 85  percent  or  more  of  the  total  number  of  all 
units  (or  value)  within  such  class  of  products  man- 
ufactured and  produced  in  the  United  States 
during  such  period. 

(B)  Class  of  products. — For  purposes  of  subparagraph 
(A)- 

(i)  the  term  "class  of  products"  means  any  of  the  cat- 
egories designated  and  numbered  as  a  "class  of  prod- 
ucts" in  the  1977  Census  of  Manufacturers  compiled 
and  published  by  the  Secretary  of  Commerce  under  title 
IS  of  the  United  States  Code,  and 

(ii)  information — 

(I)  compiled  or  published  by  the  Secretary  of 
Commerce,  as  part  of  or  in  connection  with  the 
Statistical  Abstract  of  the  United  States  or  the 
Census  of  Manufacturers,  regarding  the  number  of 
units  (or  value)  of  a  class  of  products  manufac- 
tured and  produced  in  the  United  States  during 
any  period,  or 

(II)  if  information  under  subclause  (I)  is  not 
available,  so  compiled  or  published  with  respect  to 
the  number  of  such  units  shipped  or  sold  by  such 
manufacturers  during  any  period, 

shall  constitute  prima  facie  evidence  of  the  total 
number  of  all  units  of  such  class  of  products  manufac- 
tured and  produced  in  the  United  States  in  such 
period. 

(6)  Underpayments  of  tax  for  i 982  — No  addition  to  the  tax 
shall  be  made  under  section  6655  of  the  Internal  Revenue  Code 
of  1954  (relating  to  failure  by  corporation  to  pay  estimated 
income  tax)  for  any  period  before  October  15,  1982,  with  respect 
to  any  underpayment  of  estimated  tax  by  a  taxpayer  with  re- 
spect to  any  tax  imposed  by  chapter  1  of  such  Code,  to  the 
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extent  that  such  underpayment  was  created  or  increased  by  any 
provision  of  this  section. 

SEC.  209.  REPEAL  OF  LEASING;  SPECIAL  RULE  FOR  LEASES  WITH  ECONOM- 
IC SUBSTANCE. 

(a)  Special  Rule  for  Leases  With  Economic  Substance.— 
Paragraph  (8)  of  section  168(f)  (relating  to  special  rules  for  leasing) 
is  amended  to  read  as  follows: 

"(8)  Special  rules  for  finance  leases.— 

"(A)  In  general. — For  purposes  of  this  title,  except  as 
provided  in  subsection  (i),  in  the  case  of  any  agreement  with 
respect  to  any  finance  lease  property,  the  fact  that — 

"(i)  a  lessee  has  the  right  to  purchase  the  property  at 
a  fixed  price  which  is  not  less  than  10  percent  of  the 
original  cost  of  the  property  to  the  lessor,  or 

"(ii)  the  property  is  of  a  type  not  readily  usable  by 
any  person  other  than  the  lessee, 
shall  not  be  taken  into  account  in  determining  whether 
such  agreement  is  a  lease. 

"(B)  Finance  lease  property  defined. — For  purposes  of 
this  section — 

"(i)  In  general. — The  term  'finance  lease  property' 
means  recovery  property  which  is  subject  to  an  agree- 
ment which  meets  the  requirements  of  subparagraph 
(C)  and — 

"(I)  which  is  new  section  38  property  of  the 
lessor,  which  is  leased  within  3  months  after  such 
property  was  placed  in  service,  and  which,  if  ac- 
quired by  the  lessee,  would  have  been  new  section 
38  property  of  the  lessee,  or 

"(II)  which  was  new  section  38  property  of  the 
lessee,  which  is  leased  within  3  months  after  such 
property  is  placed  in  service  by  the  lessee,  and  with 
respect  to  which  the  adjusted  basis  of  the  lessor 
does  not  exceed  the  adjusted  basis  of  the  lessee  at 
the  time  of  the  lease, 
"(ii)  Only  uo  percent  of  the  lessee's  property 

MAY  BE  TREATED  AS  QUALIFIED. — The  COSt  basis  of  all 

finance  lease  property  (determined  without  regard  to 
this  clause) — 

"(I)  which  is  placed  in  service  during  any  calen- 
dar year  beginning  before  January  1,  1986,  and 

"(II)  with  respect  to  which  the  taxpayer  is  a 
lessee, 

shall  not  exceed  an  amount  equal  to  40  percent  of  the 
cost  basis  of  the  taxpayer's  qualified  base  property 
placed  in  service  during  such  calendar  year. 

"(Hi)  Allocation  of  disqualified  basis.— The  cost 
basis  not  treated  as  finance  lease  property  under  clause 
(ii)  shall  be  allocated  to  finance  lease  property  for  such 
calendar  year  (determined  without  regard  to  clause  (ii)) 
in  reverse  order  to  when  the  agreement  described  in 
subparagraph  (A)  with  respect  to  such  property  was  en- 
tered into. 
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"(iv)  Certain  property  may  not  be  treated  as  fi- 
nance lease  property. — The  term  'finance  lease  prop- 
erty' shall  not  include  recovery  property — 

"(I)  which  is  a  qualified  rehabilitated  building 
(within  the  meaning  of  section  4.8(g)(1)), 

"(W  which  is  public  utility  property  (within  the 
meaning  of  section  167(l)(3)(A)), 

"(III)  which  is  property  with  respect  to  which  a 
deduction  is  allowable  by  reason  of  section  291(b), 
"(IV)  with  respect  to  which  the  lessee  of  the 
property  under  the  agreement  described  in  subpara- 
graph (A)  is  a  nonqualified  tax-exempt  organiza- 
tion, or 

"(V)  property  with  respect  to  which  the  user  of 
such  property  is  a  person  (other  than  a  United 
States  person)  not  subject  to  United  States  tax  on 
income  derived  from  the  use  of  such  property, 
"(v)  Qualified  base  property.— For  purposes  of  this 
subparagraph,  the  term  'qualified  base  property'  means 
property  placed  in  service  during  any  calendar  year 
which — 

"(I)  is  new  section  38  property  of  the  taxpayer, 
"(II)  is  finance  lease  property  (not  described  in 
subclause  (I))  with  respect  to  which  the  taxpayer  is 
the  lessee,  or 

"(III)  is  designated  leased  property  (other  than 
property  described  in  subclause  (I)  or  (II))  with  re- 
spect to  which  the  taxpayer  is  the  lessee. 
Any  designated  leased  property  taken  into  account  by 
any  lessee  under  the  preceding  sentence  shall  not  be 
taken  into  account  by  the  lessor  in  determining  the  les- 
sor's qualfied  base  property.  The  lessor  shall  provide 
the  lessee  with  such  information  with  respect  to  the 
cost  basis  of  such  property  as  is  necessary  to  carry  out 
the  purposes  of  this  clause. 

"(vi)  Definition  of  designated  leased  property.— 
For  purposes  of  this  subparagraph,  the  term  'designat- 
ed leased  property '  means  property — 

"(I)  which  is  new  section  38  property, 
"(II)  which  is  subject  to  a  lease  with  respect  to 
which  the  lessor  of  the  property  is  treated  (without 
regard  to  this  paragraph)  as  the  owner  of  the  prop- 
erty for  Federal  tax  purposes, 

"(III)  with  respect  to  which  the  term  of  the  lease 
to  which  such  property  is  subject  is  more  than  50 
percent  of  the  present  class  life  (or,  if  no  present 
class  life,  the  recovery  period  under  subsection  (a)) 
of  such  property,  and 

"(IV)  which  the  lessee  designates  on  his  return 
as  designated  leased  property, 
"(vii)  Definition;  special  rules. — For  purposes  of 
this  subparagraph — 
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"(I)  New  section  38  property  defined. — The 
term  'new  section  38  property'  has  the  meaning 
given  such  term  by  section  48(b). 

('(W  Lessee  limitation  not  to  apply  to  cer- 
tain farm  property. — Clause  (ii)  shall  not  apply 
to  any  property  which  is  used  for  farming  purposes 
(within  the  meaning  of  section  2032A(e)(5))  and 
which  is  placed  in  service  during  the  taxable  year 
but  only  if  the  cost  basis  of  such  property,  when 
added  to  the  cost  basis  of  other  finance  lease  prop- 
erty used  for  such  purpose  does  not  exceed  $150,000 
(determined  under  rules  similar  to  the  rules  of  sec- 
tion 209(d)(1)(B)  of  the  Tax  Equity  and  Fiscal  Re- 
sponsibility Act  of  1982). 

"(Ill)  Property  placed  in  service. —For  pur- 
poses of  this  title  (other  than  clause  (i),  any  finance 
lease  property  shall  be  deemed  originally  placed  in 
service  not  earlier  than  the  date  such  property  is 
used  under  the  lease. 
"(C)  Agreements  must  meet  certain  requirements. — 
The  requirements  of  this  subparagraph  are  met  with  respect 
to  any  agreement  if— 

"(i)  Lessor  requirement— Any  lessor  under  the 
agreement  must  be — 

"(I)  a  corporation  (other  than  an  electing  small 
business  corporation  within  the  meaning  of  section 
1371(b)  or  a  personal  holding  company  within  the 
meaning  of  section  542(a)), 

"(II)  a  partnership  all  of  the  partners  of  which 
are  corporations  described  in  subclause  (I),  or 

"(III)  a  grantor  trust  with  respect  to  which  the 
grantor  and  all  the  beneficiaries  of  the  trust  are 
described  in  subclause  (I)  or  (II). 
"(ii)  Characterization  of  agreement— The  parties 
to  the  agreement  characterize  such  agreement  as  a 
lease. 

"(Hi)  Agreement  contains  certain  provisions. — 
The  agreement  contains  the  provision  described  in 
clause  (i)  or  (ii)  of  subparagraph  (A),  or  both. 

"(iv)  For  purposes  of  this  title  (determined  without 
regard  to  the  provisions  described  in  clause  (Hi)),  the 
agreement  would  be  treated  as  a  lease  and  the  lessor 
under  the  agreement  would  be  treated  as  the  owner  of 
the  property. 

"(D)  Paragraph  not  to  apply  to  agreements  between 
related  persons. — This  paragraph  shall  not  apply  to  any 
agreement  if  the  lessor  and  lessee  are  both  persons  who  are 
members  of  the  same  affiliated  group  (within  the  meaning 
of  subsection  (a)  of  section  1504  and  determined  without 
regard  to  subsection  (b)  of  section  1504). 

"(E)  Nonqualified  tax-exempt  organization.— 

"(i)  In  general. — The  term  'nonqualified  tax-exempt 
organization'  means,  with  respect  to  any  agreement  to 
which  subparagraph  (A)  applies,  any  organization  (or 
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s  predecessor  organization  which  was  engaged  in  sub- 
stantially similar  activities)  which  was  exempt  from 
taxation  under  this  title  at  any  time  during  the  5-year 
period  ending  on  the  date  such  agreement  was  entered 
into. 

"(ii)  Special  rule  for  farmers'  cooperatives.— 
The  term  'nonqualified  tax-exempt  organization'  shall 
not  include  any  farmers'  cooperative  organization 
which  is  described  in  section  521  whether  or  not 
exempt  from  taxation  under  section  521. 

"(Hi)  Special  rule  for  property  used  in  unrelat- 
ed trade  or  business. — An  organization  shall  not  be 
treated  as  a  nonqualified  tax-exempt  organization  with 
respect  to  any  property  if  such  property  is  used  in  an 
unrelated  trade  or  business  (within  the  meaning  of  sec- 
tion 513)  of  such  organization  which  is  subject  to  tax- 
ation under  section  511. 
"(F)  Cross  reference.— 

"For  special  recapture  in  case  where  lessee  acquires  financed  recovery 
property,  see  section  1245. " 

(b)  Special  Limitations  on  Finance  Lease  Property. — Subsec- 
tion (i)  of  section  168  (relating  to  limitations  and  additional  require- 
ments with  respect  to  leases)  is  amended  to  read  as  follows: 

(i)  Limitations  Relating  to  Leases  of  Finance  Lease  Prop- 
erty.— For  purposes  of  this  subtitle,  in  the  case  of  finance  lease 
property,  the  following  limitations  shall  apply: 

"(1)  Lessor  may  not  reduce  tax  liability  by  more  than  50 

PERCENT. — 

"(A)  In  general. — The  aggregate  amount  allowable  as 
deductions  or  credits  for  any  taxable  year  which  are  alloca- 
ble to  all  finance  lease  property  with  respect  to  which  the 
taxpayer  is  the  lessor  may  not  reduce  the  liability  for  tax  of 
the  taxpayer  for  such  taxable  year  (determined  without 
regard  to  finance  lease  items)  by  more  than  50  percent  of 
such  liability. 

"(B)  Carryover  of  amounts  not  allowable  as  deduc- 
tions or  credits. — Any  amount  not  allowable  as  a  deduc- 
tion or  credit  under  subparagraph  (A) — 

"(i)  may  be  carried  over  to  any  subsequent  taxable 
year,  and 

"(ii)  shall  be  treated  as  a  deduction  or  credit  alloca- 
ble to  finance  lease  property  in  such  subsequent  taxable 
year. 

"(C)  Allocation  among  deductions  and  credits.— The 
Secretary  shall  prescribe  regulations  for  determining  the 
amount — 

"(i)  of  any  deduction  or  credit  allocable  to  finance 
lease  property  for  any  taxable  year  to  which  subpara- 
graph (A)  applies,  and 

"(ii)  of  any  carryover  of  any  such  deduction  or  credit 
under  subparagraph  (B)  to  any  subsequent  taxable 
year. 
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"(D)  Liability  for  tax  and  finance  lease  items  de- 
fined.— For  purposes  of  this  paragraph — 

"(i)  Liability  for  tax  defined. — Except  as  provided 
in  this  subparagraph,  the  term  'liability  for  tax '  means 
the  tax  imposed  by  this  chapter,  reduced  by  the  sum  of 
the  credits  allowable  under  subpart  A  of  part  IV  of 
subchapter  A  of  this  chapter. 

(ii)  Finance  lease  items  defined.— The  term  'fi- 
nance lease  items'  means  any  of  the  following  items 
which  are  properly  allocable  to  finance  lease  property 
with  respect  to  which  the  taxpayer  is  the  lessor: 

"(I)  Any  deduction  or  credit  allowable  under  this 
chapter  (other  than  any  deduction  for  interest). 

(II)  Any  rental  income  received  by  the  taxpayer 
from  any  lessee  of  such  property. 

"(Ill)  Any  interest  allowable  as  a  deduction 
under  this  chapter  on  indebtedness  of  the  taxpayer 
(or  any  related  person  within  the  meaning  of  sub- 
section (e)(4)(D))  which  is  paid  or  incurred  to  the 
lessee  of  such  property  (or  any  person  so  related  to 
the  lessee). 

"(Hi)  Certain  taxes  not  included.— The  term  'tax 
imposed  by  this  chapter'  shall  not  include  any  tax 
treated  as  not  imposed  by  this  chapter  under  the  last 
sentence  of  section  53(a)  (other  than  the  tax  imposed  by 
section  56). 

"(E)  Certain  safe  harbor  lease  property  taken  into 
account. — Under  regulations  prescribed  by  the  Secretary, 
deductions  and  credits  and  safe  harbor  lease  items  which 
are  allocable  to  safe  harbor  lease  property  to  which  this 
paragraph  (as  in  effect  for  taxable  years  beginning  in  1983) 
applies  shall  be  taken  into  account  for  purposes  of  applying 
this  paragraph. 

"(2)  Investment  credit  allowed  only  over  5-year 
period. — In  the  case  of  any  credit  which  would  otherwise  be  al- 
lowable under  section  38  with  respect  to  any  finance  lease  prop- 
erty for  any  taxable  year  (determined  without  regard  to  this 
paragraph),  only  20  percent  of  the  amount  of  such  credit  shall 
be  allowable  in  such  taxable  year  and  20  percent  of  such 
amount  shall  be  allowable  in  each  of  the  succeeding  4  taxable 
years. 

"(3)  Computation  of  taxable  income  of  lessee  for  pur- 
poses OF  PERCENTAGE  DEPLETION. — 

"(A)  In  general.— For  purposes  of  section  613  or  613 A, 
the  taxable  income  of  any  taxpayer  who  is  a  lessee  of  any 
financed  recovery  property  shall  be  computed  as  if  the  tax- 
payer was  the  owner  of  such  property,  except  that  the 
amount  of  the  deduction  under  subsection  (a)  of  this  section 
shall  be  determined  after  application  of  paragraph  (2)  of 
this  subsection. 
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"(B)  Coordination  with  crude  oil  windfall  profit  tax. — 
Section  4988(b)(3)(A)  shall  be  applied  without  regard  to  sub- 
paragraph (A). 
'  '(4)  Limit  a  tions.  — 

"(A)  Termination  of  certain  provisions. — 

"(i)  Paragraph  (i). — Paragraph  (1)  shall  not  apply 
to  property  placed  in  service  after  September  30,  1985, 
in  taxable  years  beginning  after  such  date. 

"(ii)  Paragraph  (2).— Paragraph  (2)  shall  not  apply 
to  property  placed  in  service  after  September  30,  1985. 
"(B)  Certain  farm  property. — This  subsection  shall  not 
apply  to  property  which  is  used  for  farming  purposes 
(within  the  meaning  of  section  2032A(e)(5))  and  which  is 
placed  in  service  during  the  taxable  year  but  only  if  the 
cost  basis  of  such  property,  when  added  to  the  cost  basis  of 
other  finance  lease  property  used  for  such  purpose,  does  not 
exceed  $150,000  (determined  under  rules  similar  to  the 
rules  of  section  209(d)(1)(B)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982).  " 

(c)  Definition  of  New  Section  38  Property.— Subsection  (b)  of 
section  48  (defining  new  section  38  property)  is  amended  by  adding 
at  the  end  thereof  the  following  new  sentence:  "For  purposes  of  de- 
termining whether  section  38  property  subject  to  a  lease  is  new  sec- 
tion 38  property,  such  property  shall  be  treated  as  originally  placed 
in  service  not  earlier  than  the  date  such  property  is  used  under  the 
lease  but  only  if  such  property  is  leased  within  3  months  after  such 
property  is  placed  in  service.  " 

(d)  Effective  Dates. — 

(1)  Subsection  (a). — 

(A)  In  general. — Except  as  provided  in  subparagraph  (B) 
and  paragraph  (2),  the  amendments  made  by  this  section 
shall  apply  to  agreements  entered  into  after  December  31, 
1983. 

(B)  Special  rule  for  farm  property  aggregating 

$150,000  OR  LESS.— 

(i)  In  general. — The  amendments  made  by  subsec- 
tion (a)  shall  also  apply  to  any  agreement  entered  into 
after  July  1,  1982,  and  before  January  1,  1984,  if  the 
property  subject  to  such  agreement  is  section  38  proper- 
ty which  is  used  for  farming  purposes  (within  the 
meaning  of  section  2032A(e)(5)). 

(ii)  $150,000  limitation. — The  provisions  of  clause  (i) 
shall  not  apply  to  any  agreement  if  the  sum  of— 

(I)  the  cost  basis  of  the  property  subject  to  the 
agreement,  plus 

(II)  the  cost  basis  of  any  property  subject  to  an 
agreement  to  which  this  subparagraph  previously 
applied,  which  was  entered  into  during  the  same 
calendar  year,  and  with  respect  to  which  the  lessee 
was  the  lessee  of  the  agreement  described  in  sub- 
clause (I)  (or  any  related  person  within  the  mean- 
ing of  section  168(e)(4)(D)), 
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exceeds  $150,000.  For  purposes  of  subclause  (II),  in  the 
case  of  an  individual,  there  shall  not  be  taken  into  ac- 
count any  agreement  of  any  individual  who  is  a  related 
person  involving  property  which  is  used  in  a  trade  or 
business  of  farming  of  such  related  person  which  is 
separate  from  the  trade  or  business  of  farming  of  the 
lessee  described  in  subclause  (II). 
(2)  Special  rule  for  definition  of  new  section  38  proper- 
ty.— The  amendment  made  by  subsection  (c)  shall  apply  to 
property  placed  in  service  after  December  31,  1983. 

SEC.  210.  MOTOR  VEHICLE  OPERATING  LEASES. 

(a)  In  General. — In  the  case  of  any  qualified  motor  vehicle  agree- 
ment, the  fact  that  such  agreement  contains  a  terminal  rental  ad- 
justment clause  shall  not  be  taken  into  account  in  determining 
whether  such  agreement  is  a  lease. 

(b)  Definitions. — For  purposes  of  this  section — 

(1)  Qualified  motor  vehicle  agreement. — The  term  "quali- 
fied motor  vehicle  agreement"  means  any  agreement  with  re- 
spect to  a  motor  vehicle  (including  a  trailer) — 

(A)  which  was  entered  into  before — 

(i)  the  enactment  of  any  law,  or 

(ii)  the  publication  by  the  Secretary  of  the  Treasury 
or  his  delegate  of  any  regulation, 

which  provides  that  any  agreement  with  a  terminal  rental 
adjustment  clause  is  not  a  lease, 

(B)  with  respect  to  which  the  lessor  under  the  agree- 
ment— 

(i)  is  personally  liable  for  the  repayment  of,  or 

(ii)  has  pledged  property  (but  only  to  the  extent  of  the 
net  fair  market  value  of  the  lessors  interest  in  such 
property),  other  than  property  subject  to  the  agreement 
or  property  directly  or  indirectly  financed  by  indebted- 
ness secured  by  property  subject  to  the  agreement,  as  se- 
curity for, 

all  amounts  borrowed  to  finance  the  acquisition  of  property 
subject  to  the  agreement,  and 
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(C)  with  respect  to  which  the  lessee  under  the  agreement 
uses  the  property  subject  to  the  agreement  in  a  trade  or 
business  or  for  the  production  of  income. 
(2)  Terminal  rental  adjustment  clause. — The  term  utermi- 
nal  rental  adjustment  clause"  means  a  provision  of  an  agree- 
ment which  permits  or  requires  the  rental  price  to  be  adjusted 
upward  or  downward  by  reference  to  the  amount  realized  by  the 
lessor  under  the  agreement  upon  sale  or  other  disposition  of 
such  property. 
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PART  III— FOREIGN  TAX 

SEC.  211.  FOREIGN  TAX  CREDIT  FOR  TAXES  ON  OIL  AND  GAS  INCOME. 

(a)  Amendment  of  Section  907(c)(4)  to  Recapture  Foreign  Oil 
and  Gas  Extraction  Losses  by  Recharacterizing  Later  Ex- 
traction Income. — Paragraph  (4)  of  section  907(c)  (relating  to  cer- 
tain losses)  is  amended  to  read  as  follows: 

"(4)  Recapture  of  foreign  oil  and  gas  extraction  losses 
by  recharacterizing  later  extraction  income. — 

"(A)  In  general. — That  portion  of  the  income  of  the  tax- 
payer for  the  taxable  year  which  (but  for  this  paragraph) 
would  be  treated  as  foreign  oil  and  gas  extraction  income 
shall  be  treated  as  income  (from  sources  without  the  United 
States)  which  is  not  foreign  oil  and  gas  extraction  income 
to  the  extent  of  the  excess  of— 

"(i)  the  aggregate  amount  of  foreign  oil  extraction 
losses  for  preceding  taxable  years  beginning  after  De- 
cember 31,  1982,  over 

"(ii)  so  much  of  such  aggregate  amount  as  was  re- 
characterized under  this  subparagraph  for  preceding 
taxable  years  beginning  after  December  31,  1982. 
"(B)  Foreign  oil  extraction  loss  defined. — 

"(i)  In  general. — For  purposes  of  this  paragraph, 
the  term  'foreign  oil  extraction  loss '  means  the  amount 
by  which — 

"(I)  the  gross  income  for  the  taxable  year  from 
sources  without  the  United  States  and  its  posses- 
sions (whether  or  not  the  taxpayer  chooses  the 
benefits  of  this  subpart  for  such  taxable  year) 
taken  into  account  in  determining  the  foreign  oil 
and  gas  extraction  income  for  such  year,  is  exceed- 
ed by 

"(II)  the  sum  of  the  deductions  properly  appor- 
tioned or  allocated  thereto, 
"(ii)  Net  operating  loss  deduction  not  taken 
into  account. — For  purposes  of  clause  (i),  the  net  oper- 
ating loss  deduction  allowable  for  the  taxable  year 
under  section  172(a)  shall  not  be  taken  into  account. 

"(Hi)  Expropriation  and  casualty  losses  not 
taken  into  account. — For  purposes  of  clause  (i),  there 
shall  not  be  taken  into  account — 

"(I)  any  foreign  expropriation  loss  (as  defined  in 
section  172(h))  for  the  taxable  year,  or 

"(II)  any  loss  for  the  taxable  year  which  arises 
from  fire,  storm,  shipwreck,  or  other  casualty,  or 
from  theft, 
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to  the  extent  such  loss  is  not  compensated  for  by  insur- 
ance or  otherwise. " 

(b)  Extraction  Income  Removed  From  Foreign  Oil  Related 
Income. — Paragraph  (2)  of  section  907(c)  (defining  foreign  oil  relat- 
ed income)  is  amended  to  read  as  follows: 

"(2)  Foreign  oil  related  income. — The  term  'foreign  oil  re- 
lated income'  means  the  taxable  income  derived  from  sources 
outside  the  United  States  and  its  possessions  from — 

"(A)  the  processing  of  minerals  extracted  (by  the  taxpayer 
or  by  any  other  person)  from  oil  or  gas  wells  into  their  pri- 
mary products, 

"(B)  the  transportation  of  such  minerals  or  primary  prod- 
ucts, 

"(C)  the  distribution  or  sale  of  such  minerals  or  primary 
products, 

"(D)  the  disposition  of  assets  used  by  the  taxpayer  in  the 
trade  or  business  described  in  subparagraph  (A),  (B),  or  (C), 
or 

"(E)  the  performance  of  any  other  related  service.  " 

(c)  Repeal  of  Separate  Application  of  Section  904  to  For- 
eign Oil  Related  Income;  Amounts  Treated  as  Foreign  Taxes 
on  Such  Income. — 

(1)  In  general. — Subsection  (b)  of  section  907  (relating  to  spe- 
cial rules  in  case  of  foreign  oil  and  gas  income)  is  amended  to 
read  as  follows: 

"(b)  Foreign  Taxes  on  Foreign  Oil  Related  Income. — For  pur- 
poses of  this  subtitle,  in  the  case  of  taxes  paid  or  accrued  to  any  for- 
eign country  with  respect  to  foreign  oil  related  income,  the  term 
'income,  war  profits,  and  excess  profits  taxes '  shall  not  include  any 
amount  paid  or  accrued  after  December  31,  1982,  to  the  extent  that 
the  Secretary  determines  that  the  foreign  law  imposing  such  amount 
of  tax  is  structured,  or  in  fact  operates,  so  that  the  amount  of  tax 
imposed  with  respect  to  foreign  oil  related  income  will  generally  be 
materially  greater,  over  a  reasonable  period  of  time,  than  the 
amount  generally  imposed  on  income  that  is  neither  foreign  oil  re- 
lated income  nor  foreign  oil  and  gas  extraction  income.  In  comput- 
ing the  amount  not  treated  as  tax  under  this  subsection,  such 
amount  shall  be  treated  as  a  deduction  under  the  foreign  law.  " 

(2)  Repeal  of  separate  treatment  of  foreign  oil  related 
loss. — Subsection  (f)  of  section  904  (relating  to  recapture  of 
overall  foreign  loss)  is  amended  by  striking  out  paragraph  (4) 
and  redesignating  paragraphs  (5)  and  (6)  as  paragraphs  (4)  and 
(5),  respectively. 

(d)  Carryback  and  Carryover  of  Disallowed  Credits;  Transi- 
tional Rules. — 

(1)  Transitional  rules. — Subsection  (e)  of  section  907  (relat- 
ing to  transitional  rules)  is  amended  to  read  as  follows: 
"(e)  Transitional  Rules. — 

"(1)  Credits  arising  in  taxable  years  beginning  before 
January  l,  1983. — The  amount  of  taxes  paid  or  accrued  in  any 
taxable  year  beginning  before  January  1,  1983  (hereinafter  in 
this  paragraph  referred  to  as  the  'excess  credit  year)  which 
under  section  904(c)  or  907(f)  may  be  deemed  paid  or  accrued  in 
a  taxable  year  beginning  after  December  31,  1982,  shall  not 


137 


exceed  the  amount  which  could  have  been  deemed  paid  or  ac- 
crued if  sections  907(b),  907(f),  and  904(f)(4)  (as  in  effect  on  the 
day  before  the  date  of  the  enactment  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982)  remained  in  effect  for  taxable 
years  beginning  after  December  31,  1982. 

"(2)  Carryback  of  credits  arising  in  taxable  years  begin- 
ning after  December  si,  1982. — The  amount  of  the  taxes  paid 
or  accrued  in  a  taxable  year  beginning  after  December  31,  1982, 
which  may  be  deemed  paid  or  accrued  under  section  904(c)  or 
907(f)  in  a  taxable  year  beginning  before  January  1,  1983,  shall 
not  exceed  the  amount  which  could  have  been  deemed  paid  or 
accrued  if  sections  907(b),  907(f),  and  904(f)(4)  (as  in  effect  on 
the  day  before  the  date  of  the  enactment  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982)  remained  in  effect  for  taxable 
years  beginning  after  December  31,  1982. " 

(2)  Repeal  of  2-percent  limitation  on  carryback  and  car- 
ryover OF  DISALLOWED  EXTRACTION  TAXES. — 

(A)  In  general. — Paragraph  (1)  of  section  907(f)  (relating 
to  carryback  and  carryover  of  disallowed  credits)  is  amend- 
ed— 

(i)  by  striking  out  "so  much  of  such  excess  as  does 
not  exceed  2  percent  of  foreign  oil  and  gas  extraction 
income  for  such  taxable  year"  and  inserting  in  lieu 
thereof  "such  excess", 

(ii)  by  striking  out  the  last  sentence. 

(B)  Technical  amendments. — 

(i)  Subparagraph  (B)  of  section  907(f)(2)  is  amended — 

(I)  by  striking  out  "on  taxes  paid  or  accrued  with 
respect  to  foreign  oil  related  income  ",  and 

(II)  by  striking  out  "with  respect  to  such  income" 
in  clause  (i). 

(ii)  Subparagraph  (A)  of  section  907(f)(3)  is  amended 
by  striking  out  "with  respect  to  oil-related  income". 

(Hi)  Subparagraph  (B)  of  section  907(f)(3)  is  amended 
by  striking  out  "oil-related", 
(e)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1982. 

(2)  Retention  of  old  sections  907(b)  and  904(f)(4)  where 

TAXPAYER  HAD  FOREIGN  LOSS  FROM  AN  ACTIVITY  NOT  RELATED 

to  oil  and  gas. — If,  after  applying  old  sections  907(b)  and 
904(f)(4)  to  a  taxable  year  beginning  before  January  1,  1983,  the 
taxpayer  had  a  foreign  loss  attributable  to  activities  not  taken 
into  account  in  determining  foreign  oil  related  income  (as  de- 
fined in  old  section  907(c)(2)),  such  loss  shall  not  be  recaptured 
from  foreign  oil  related  income  more  rapidly  than  ratably  over 
the  8-year  period  beginning  with  the  first  taxable  year  begin- 
ning after  December  31,  1982.  For  purposes  of  the  preceding  sen- 
tence, an  "old"  section  is  such  section  as  in  effect  on  the  day 
before  the  date  of  the  enactment  of  this  Act. 
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SEC.  212.  CURRENT  TAXATION  OF  FOREIGN  OIL  RELATED  INCOME  OF  CON- 
TROLLED FOREIGN  CORPORATIONS. 

(a)  Foreign  Oil  Related  Income  Added  to  Currently  Taxed 
Amounts. — Subsection  (a)  of  section  954  (defining  foreign  base  com- 
pany income)  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(5)  the  foreign  base  company  oil  related  income  for  the  tax- 
able year  (determined  under  subsection  (h)  and  reduced  as  pro- 
vided in  subsection  (b)(5)). " 

(b)  Special  Rules. — 

(1)  Allowance  of  deductions  against  foreign  base  compa- 
ny oil  related  income. — Paragraph  (5)  of  section  954(b)  is 
amended  by  striking  out  "and  the  foreign  base  company  ship- 
ping income"  and  inserting  in  lieu  thereof  "  the  foreign  base 
company  shipping  income,  and  the  foreign  base  company  oil  re- 
lated income". 

(2)  Preemption  of  foreign  base  company  oil  related 
income. — Subsection  (b)  of  section  954  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(8)  Foreign  base  company  oil  related  income  not  treat- 
ed as  another  kind  of  base  company  income. — Income  of  a 
corporation  which  is  foreign  base  company  oil  related  income 
shall  not  be  considered  foreign  base  company  income  of  such 
corporation  under  paragraph  (1),  (2),  or  (3)  of  subsection  (a).  " 

(c)  Definition  of  Foreign  Base  Company  Oil  Related 
Income. — Section  954  (relating  to  foreign  base  company  income)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(h)  Foreign  Base  Company  Oil  Related  Income. — For  pur- 
poses of  this  section — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, the  term  'foreign  base  company  oil  related  income1 
means  foreign  oil  related  income  (within  the  meaning  of  section 
907(c)(2))  other  than  income  derived  from  a  source  within  a  for- 
eign country  in  connection  with — 

"(A)  oil  or  gas  which  was  extracted  from  an  oil  or  gas 
well  located  in  such  foreign  country,  or 

"(B)  oil,  gas,  or  a  primary  product  of  oil  or  gas  which  is 
sold  by  the  foreign  corporation  or  a  related  person  for  use 
or  consumption  within  such  country  or  is  loaded  in  such 
country  on  a  vessel  or  aircraft  as  fuel  for  such  vessel  or  air- 
craft. 

"(2)  Paragraph  (i)  applies  only  where  corporation  has 

PRODUCED  1,000  BARRELS  PER  DAY  OR  MORE. — 

"(A)  In  general. — The  term  'foreign  base  company  oil  re- 
lated income1  shall  not  include  any  income  of  a  foreign  cor- 
poration if  such  corporation  is  not  a  large  oil  producer  for 
the  taxable  year. 

"(B)  Large  oil  producer. — For  purposes  of  subpara- 
graph (A),  the  term  'large  oil  producer'  means  any  corpora- 
tion if,  for  the  taxable  year  or  for  any  preceding  taxable 
year,  the  average  daily  production  of  foreign  crude  oil  and 
natural  gas  of  the  related  group  which  includes  such  corpo- 
ration equaled  or  exceeded  1,000  barrels. 
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"(C)  Related  group. — The  term  'related  group'  means  a 
group  consisting  of  the  foreign  corporation  and  any  other 
person  who  is  a  related  person  with  respect  to  such  corpora- 
tion. 

"(D)  Average  daily  production  of  foreign  crude  oil 
and  natural  gas. — For  purposes  of  this  paragraph,  the 
average  daily  production  of  foreign  crude  oil  or  natural  gas 
of  any  related  group  for  any  taxable  year  (and  the  conver- 
sion of  cubic  feet  of  natural  gas  into  barrels)  shall  be  deter- 
mined under  rules  similar  to  the  rules  of  section  613A 
except  that  only  crude  oil  or  natural  gas  from  a  well  locat- 
ed outside  the  United  States  shall  be  taken  into  account. " 

(d)  Exception  From  Foreign  Base  Company  Income  for  Cer- 
tain Foreign  Corporations  Not  To  Apply. — Paragraph  (4)  of  sec- 
tion 954(b)  is  amended  by  adding  at  the  end  thereof  the  following 
new  sentence:  "The  preceding  sentence  shall  not  apply  to  foreign 
base  company  oil  related  income  described  in  subsection  (a)(5). " 

(e)  Conforming  Amendments.— Subsection  (a)  of  section  954  is 
amended  by  striking  out  "and"  at  the  end  of  paragraph  (3),  and  by 
striking  out  the  period  at  the  end  of  paragraph  (4)  and  inserting  in 
lieu  thereof",  and". 

(f)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  of  foreign  corporations  beginning  after  De- 
cember 31,  1982,  and  to  taxable  years  of  United  States  shareholders 
in  which,  or  with  which,  such  taxable  years  of  foreign  corporations 
end. 

SEC.  213.  POSSESSION  TAX  CREDIT;  INCOME  TAX  LIABILITY  INCURRED  TO 
THE  VIRGIN  ISLANDS. 

(a)  Possession  Tax  Credit. — 

(1)  Active  trade  or  business  requirement. — Paragraph  (2) 
of  section  936(a)  (relating  to  conditions  which  must  be  satisfied) 
is  amended — 

(A)  by  striking  out  "50  percent"  in  subparagraph  (B)  and 
inserting  in  lieu  thereof  "65 percent",  and 

(B)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(C)  Transitional  rule. — In  applying  subparagraph  (B) 
with  respect  to  taxable  years  beginning  after  December  31, 
1982,  and  before  January  1,  1985,  the  following  percentage 
shall  be  substituted  for  "65 percent": 

"For  taxable  years  begin- 
ning in  calendar  year:  The  percentage  tax  is: 

1983.   55 

1984   60". 

(2)  Income  attributable  to  certain  intangible  proper- 
ty.— Section  936  (relating  to  Puerto  Rico  and  possession  tax 
credit)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(h)  Tax  Treatment  of  Intangible  Property  Income. — 
"(1)  In  general. — 

"(A)  Income  attributable  to  shareholders. — The  in- 
tangible property  income  of  a  corporation  electing  the  appli- 
cation of  this  section  for  any  taxable  year  shall  be  included 
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on  a  pro  rata  basis  in  the  gross  income  of  all  shareholders 
of  such  electing  corporation  at  the  close  of  the  taxable  year 
of  such  electing  corporation  as  income  from  sources  within 
the  United  States  for  the  taxable  year  of  such  shareholder 
in  which  or  with  which  the  taxable  year  of  such  electing 
corporation  ends. 

"(B)  Exclusion  from  the  income  of  an  electing  cor- 
poration.—Any  intangible  property  income  of  a  corpora- 
tion electing  the  application  of  this  section  which  is  includ- 
ed in  the  gross  income  of  a  shareholder  of  such  corporation 
by  reason  of  subparagraph  (A)  shall  be  excluded  from  the 
gross  income  of  such  corporation. 
"(2)  Foreign  shareholders;  shareholders  not  subject  to 

TAX. — 

"(A)  In  general. — Paragraph  (1)(A)  shall  not  apply  with 
respect  to  any  shareholder — 

"(i)  who  is  not  a  United  States  person,  or 
"(ii)  who  is  not  subject  to  tax  under  this  title  on  in- 
tangible property  income  which  would  be  allocated  to 
such  shareholder  (but  for  this  subparagraph). 
"(B)  Treatment  of  nonallocated  intangible  proper- 
ty income. — For  purposes  of  this  subtitle,  intangible  prop- 
erty income  of  a  corporation  electing  the  application  of  this 
section  which  is  not  included  in  the  gross  income  of  a 
shareholder  of  such  corporation  by  reason  of  subparagraph 
(A)- 

"(i)  shall  be  treated  as  income  from  sources  within 
the  United  States,  and 

"(ii)  shall  not  be  taken  into  account  under  subsection 

(a)(2). 

"(3)  Intangible  property  income. — For  purposes  of  this  sub- 
section— 

"(A)  In  general. — The  term  'intangible  property  income' 
means  the  gross  income  of  a  corporation  attributable  to  any 
intangible  property  other  than  intangible  property  which 
has  been  licensed  to  such  corporation  since  prior  to  1948 
and  is  in  use  by  such  corporation  on  the  date  of  the  enact- 
ment of  this  subparagraph. 

"(B)  Intangible  property. — The  term  'intangible  prop- 
erty '  means  any — 

"(i)  patent,  invention,  formula,  process,  design,  pat- 
tern, or  know-how; 

"(ii)  copyright,  literary,  musical,  or  artistic  composi- 
tion; 

"(Hi)  trademark,  trade  name,  or  brand  name; 
"(iv)  franchise,  license,  or  contract; 
"(v)  method,  program,  system,  procedure,  campaign, 
survey,  study,  forecast,  estimate,  customer  list,  or  tech- 
nical data;  or 

"(vi)  any  similar  item, 
which  has  substantial  value  independent  of  the  services  of 
any  individual. 

"(C)  Exclusion  of  reasonable  profit— The  term  'in- 
tangible property  income9  shall  not  include  any  portion  of 
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the  income  from  the  sale,  exchange  or  other  disposition  of 
any  product,  or  from  the  rendering  of  services,  by  a  corpora- 
tion electing  the  application  of  this  section  which  is  deter- 
mined by  the  Secretary  to  be  a  reasonable  profit  on  the 
direct  and  indirect  costs  incurred  by  such  electing  corpora- 
tion which  are  attributable  to  such  income. 
"(D)  Related  person. — 

"(i)  In  general. — A  person  (hereinafter  referred  to  as 
the  'related  person ')  is  related  to  any  person  if— 

"(I)  the  related  person  bears  a  relationship  to 
such  person  specified  in  section  267(b)  or  section 
707(b)(1),  or 

"(II)  the  related  person  and  such  person  are 
members  of  the  same  controlled  group  of  corpora- 
tions. 

"(ii)  Special  rules. — For  purposes  of  clause  (i) — 

"(I)  section  267(b)  and  section  707(b)(1)  shall  be 
applied  by  substituting  '10  percent'  for  '50  percent', 
and 

"(II)  section  267(b)(3)  shall  be  applied  without 
regard  to  whether  a  person  was  a  personal  holding 
company  or  a  foreign  personal  holding  company. 
"(E)  Controlled  group  of  corporations. — The  term 
'controlled  group  of  corporations'  has  the  meaning  given  to 
such  term  by  section  1563(a),  except  that — 

"(i)  'more  than  10  percent'  shall  be  substituted  for  'at 
least  80  percent'  and  'more  than  50  percent'  each  place 
either  appears  in  section  1563(a),  and 

"(ii)  the  determination  shall  be  made  without  regard 
to  subsections  (a)(4),  (b)(2),  and  (e)(3)(C)  of  section  1563. 
"(4)  Distributions  to  meet  qualification  requirements. — 
"(A)  In  general. — If  the  Secretary  determines  that  a  cor- 
poration does  not  satisfy  a  condition  specified  in  subpara- 
graph (A)  or  (B)  of  subsection  (a)(2)  for  any  taxable  year  by 
reason  of  the  exclusion  from  gross  income  under  paragraph 
(1)(B),  such  corporation  shall  nevertheless  be  treated  as  sat- 
isfying such  condition  for  such  year  if  it  makes  a  pro  rata 
distribution  of  property  after  the  close  of  such  taxable  year 
to  its  shareholders  (designated  at  the  time  of  such  distribu- 
tion as  a  distribution  to  meet  qualification  requirements) 
with  respect  to  their  stock  in  an  amount  which  is  equal 
to— 

"(i)  if  the  condition  of  subsection  (a)(2)(A)  is  not  sat- 
isfied, that  portion  of  the  gross  income  for  the  period 
described  in  subsection  (a)(2)(A) — 

"(I)  which  was  not  derived  from  sources  within  a 
possession,  and 

"(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  condition  of  subsection  (a)(2)(A), 
"(ii)  if  the  condition  of  subsection  (a)(2)(B)  is  not  sat- 
isfied,  that  portion  of  the  gross  income  for  such 
period — 
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"(I)  which  was  not  derived  from  the  active  con- 
duct of  a  trade  or  business  within  a  possession, 
and 

"(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  conditions  of  subsection  (a)(2)(B), 
or 

"(iii)  if  neither  of  such  conditions  is  satisfied,  that 
portion  of  the  gross  income  which  exceeds  the  amount 
of  gross  income  for  such  period  which  would  enable 
such  corporation  to  satisfy  the  conditions  of  subpara- 
graphs (A)  and  (B)  of  subsection  (a)(2). 
"(B)  Effectively  connected  income. — In  the  case  of  a 
shareholder  who  is  a  nonresident  alien  individual  or  a  for- 
eign corporation,  trust,  or  estate,  any  distribution  described 
in  subparagraph  (A)  shall  be  treated  as  income  which  is  ef- 
fectively connected  with  the  conduct  of  a  trade  or  business 
conducted  through  a  permanent  establishment  of  such 
shareholder  within  the  United  States. 

"(C)  Distribution  denied  in  case  of  fraud  or  willful 
neglect. — Subparagraph  (A)  shall  not  apply  to  a  corpora- 
tion if  the  determination  of  the  Secretary  described  in  sub- 
paragraph (A)  contains  a  finding  that  the  failure  of  such 
corporation  to  satisfy  the  conditions  in  subsection  (a)(2)  was 
due  in  whole  or  in  part  to  fraud  with  intent  to  evade  tax  or 
willful  neglect  on  the  part  of  such  corporation. 
"(5)  Election  out. — 

"(A)  In  general. — The  rules  contained  in  paragraphs  (1) 
through  (4)  do  not  apply  for  any  taxable  year  if  an  election 
pursuant  to  subparagraph  (F)  is  in  effect  to  use  one  of  the 
methods  specified  in  subparagraph  (C). 
"(B)  Eligibility.— 

"(i)  Requirement  of  significant  business  pres- 
ence.— An  election  may  be  made  to  use  one  of  the 
methods  specified  in  subparagraph  (C)  with  respect  to  a 
product  or  type  of  service  only  if  an  electing  corporation 
has  a  significant  business  presence  in  a  possession  with 
respect  to  such  product  or  type  of  service.  An  election 
may  remain  in  effect  with  respect  to  such  product  or 
type  of  service  for  any  subsequent  taxable  year  only  if 
such  electing  corporation  maintains  a  significant  busi- 
ness presence  in  a  possession  with  respect  to  such  prod- 
uct or  type  of  service  in  such  subsequent  taxable  year. 
If  an  election  is  not  in  effect  for  a  taxable  year  because 
of  the  preceding  sentence,  the  electing  corporation  shall 
be  deemed  to  have  revoked  the  election  on  the  first  day 
of  such  taxable  year. 

"(ii)  Definition. — For  purposes  of  this  subpara- 
graph, an  electing  corporation  has  a  'significant  busi- 
ness presence '  in  a  posession  for  a  taxable  year  with  re- 
spect to  a  product  or  type  of  service  if: 

"(I)  the  total  production  costs  (other  than  direct 
material  costs  and  other  than  interest  excluded  by 
regulations  prescribed  by  the  Secretary)  incurred  by 
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the  electing  corporation  in  the  possession  in  pro- 
ducing units  of  that  product  sold  or  otherwise  dis- 
posed of  during  the  taxable  year  by  the  affiliated 
group  to  persons  who  are  not  members  of  the  affili- 
ated group  are  not  less  than  25  percent  of  the  dif- 
ference between  (a)  the  gross  receipts  from  sales  or 
other  dispositions  during  the  taxable  year  by  the 
affiliated  group  to  persons  who  are  not  members  of 
the  affiliated  group  of  such  units  of  the  product 
produced,  in  whole  or  in  part,  by  the  electing  cor- 
poration in  the  possession,  and  (b)  the  direct  mate- 
rial costs  of  the  purchase  of  materials  for  such 
units  of  that  product  by  all  members  of  the  affili- 
ated group  from  persons  who  are  not  members  of 
the  affiliated  group;  or 

"(II)  no  less  than  65  percent  of  the  direct  labor 
costs  of  the  affiliated  group  for  units  of  the  prod- 
uct produced  during  the  taxable  year  in  whole  or 
in  part  by  the  electing  corporation  or  for  the  type 
of  service  rendered  by  the  electing  corporation 
during  the  taxable  year,  is  incurred  by  the  electing 
corporation  and  is  compensation  for  services  per- 
formed in  the  possession;  or 

"(III)  with  respect  to  purchases  and  sales  by  an 
electing  corporation  of  all  goods  not  produced  in 
whole  or  in  part  by  any  member  of  the  affiliated 
group  and  sold  by  the  electing  corporation  to  per- 
sons other  than  members  of  the  affiliated  group, 
no  less  than  65  percent  of  the  total  direct  labor 
costs  of  the  affiliated  group  in  connection  with  all 
purchases  and  sales  of  such  goods  sold  during  the 
taxable  year  by  such  electing  corporation  is  in- 
curred by  such  electing  corporation  and  is  compen- 
sation for  services  performed  in  the  possession. 
Notwithstanding  satisfaction  of  one  of  the  foregoing 
tests,  an  electing  corporation  shall  not  be  treated  as 
having  a  significant  business  presence  in  a  possession 
with  respect  to  a  product  produced  in  whole  or  in  part 
by  the  electing  corporation  in  the  possession,  for  pur- 
poses of  an  election  to  use  the  method  specified  in  sub- 
paragraph (C)(ii),  unless  such  product  is  manufactured 
or  produced  in  the  possession  by  the  electing  corpora- 
tion within  the  meaning  of  subsection  (d)(1)(A)  of  sec- 
tion 954- 

"(Hi)  Special  r  ules.  — 

"(I)  An  electing  corporation  which  produces  a 
product  or  renders  a  type  of  service  in  a  possession 
on  the  date  of  the  enactment  of  this  clause  is  not 
required  to  meet  the  significant  business  presence 
test  in  a  possession  with  respect  to  such  product  or 
type  of  service  for  its  taxable  years  beginning 
before  January  1,  1986. 

"(II)  For  purposes  of  this  subparagraph,  the  costs 
incurred  by  an  electing  corporation  or  any  other 
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member  of  the  affiliated  group  in  connection  with 
contract  manufacturing  by  a  person  other  than  a 
member  of  the  affiliated  group,  or  in  connection 
with  a  similar  arrangement  thereto,  shall  be  treat- 
ed as  direct  labor  costs  of  the  affiliated  group  and 
shall  not  be  treated  as  production  costs  incurred  by 
the  electing  corporation  in  the  possession  or  as 
direct  material  costs  or  as  compensation  for  serv- 
ices performed  in  the  possession,  except  to  the 
extent  as  may  be  otherwise  provided  in  regulations 
prescribed  by  the  Secretary, 
"(iv)  Regulations. — The  Secretary  may  prescribe  reg- 
ulations setting  forth: 

"(I)  an  appropriate  transitional  (but  not  in  excess 
of  three  taxable  years)  significant  business  presence 
test  for  commencement  in  a  possession  of  oper- 
ations with  respect  to  products  or  types  of  service 
after  the  date  of  the  enactment  of  this  clause  and 
not  described  in  subparagraph  (B)(iii)(I), 

"(II)  a  significant  business  presence  test  for  other 
appropriate  cases,  consistent  with  the  tests  speci- 
fied in  subparagraph  (B)(ii), 

"(III)  rules  for  the  definition  of  a  product  or  type 
of  service,  and 

"(IV)  rules  for  treating  components  produced  in 
whole  or  in  part  by  a  related  person  as  materials, 
and  the  costs  (including  direct  labor  costs)  related 
thereto  as  a  cost  of  materials,  where  there  is  an  in- 
dependent resale  price  for  such  components  or 
where  otherwise  consistent  with  the  intent  of  the 
substantial  business  presence  tests. 
"(C)  Methods  of  computation  of  taxable  income. — If 
an  election  of  one  of  the  following  methods  is  in  effect  pur- 
suant to  subparagraph  (F)  with  respect  to  a  product  or  type 
of  service,  an  electing  corporation  shall  compute  its  income 
derived  from  the  active  conduct  of  a  trade  or  business  in  a 
possession  with  respect  to  such  product  or  type  of  service  in 
accordance  with  the  method  which  is  elected, 
"(i)  Cost  sharing.— 

"(I)  Payment  of  cost  sharing. — If  an  election 
of  this  method  is  in  effect,  the  electing  corporation 
must  make  a  payment  for  its  share  of  the  cost  (if 
any)  of  product  area  research  which  is  paid  or  ac- 
crued by  the  affiliated  group  during  that  taxable 
year.  Such  share  shall  not  be  less  than  the  same 
proportion  of  the  cost  of  such  product  area  re- 
search which  the  amount  of  'possession  sales'  bears 
to  the  amount  of  'total  sales'  of  the  affiliated 
group.  The  cost  of  product  area  research  paid  or 
accrued  solely  by  the  electing  corporation  in  a  tax- 
able year  (excluding  amounts  paid  directly  or  indi- 
rectly to  or  on  behalf  of  related  persons  and  ex- 
cluding amounts  paid  under  any  cost  sharing 
agreements  with  related  persons)  will  reduce  (but 
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not  below  zero)  the  amount  of  the  electing  corpora- 
tion's cost  sharing  payment  under  this  method  for 
that  year. 

"(a)  Product  area  research. — For  pur- 
poses of  this  section,  the  term  'product  area  re- 
search includes  (notwithstanding  any  provi- 
sion to  the  contrary)  the  research,  development 
and  experimental  costs,  losses,  expenses  and 
other  related  deductions — including  amounts 
paid  or  accrued  for  the  performance  of  re- 
search or  similar  activities  by  another  person; 
qualified  research  expenses  within  the  mean- 
ing of  section  44F(b);  amounts  paid  or  accrued 
for  the  use  of,  or  the  right  to  use,  research  or 
any  of  the  items  specified  in  subsection 
(h)(3)(B)(i);  and  a  proper  allowance  for 
amounts  incurred  for  the  acquisition  of  any  of 
the  items  specified  in  subsection  (h)(3)(B)(i) — 
which  are  properly  apportioned  or  allocated  to 
the  same  product  area  as  that  in  which  the 
electing  corporation  conducts  its  activities,  and 
a  ratable  part  of  any  such  costs,  losses,  ex- 
penses and  other  deductions  which  cannot 
definitely  be  allocated  to  a  particular  product 
area. 

"(b)  Affiliated  group. — For  purposes  of 
this  subsection,  the  term  'affiliated  group' 
shall  mean  the  electing  corporation  and  all 
other  organizations,  trades  or  businesses 
(whether  or  not  incorporated,  whether  or  not 
organized  in  the  United  States,  and  whether 
or  not  affiliated)  owned  or  controlled  directly 
or  indirectly  by  the  same  interests,  within  the 
meaning  of  section  482. 

"(c)  Possession  sales. — For  purposes  of  this 
section,  the  term  'possession  sales'  means  the 
aggregate  sales  or  other  dispositions  for  the 
taxable  year  to  persons  who  are  not  members 
of  the  affiliated  group  by  members  of  the  af- 
filiated group  of  products  produced,  in  whole 
or  in  part,  by  the  electing  corporation  in  the 
possession  which  are  in  the  same  product  area 
as  is  used  for  determining  the  amount  of  prod- 
uct area  research,  and  of  services  rendered,  in 
whole  or  in  part,  in  the  possession  in  such 
product  area  to  persons  who  are  not  members 
of  the  affiliated  group. 

"(d)  Total  sales. — For  purposes  of  this  sec- 
tion, the  term  'total  sales'  means  the  aggregate 
sales  or  other  dispositions  for  the  taxable  year 
to  persons  who  are  not  members  of  the  affili- 
ated group  by  members  of  the  affiliated  group 
of  all  products  in  the  same  product  area  as  is 
used  for  determining  the  amount  of  product 
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area  research,  and  of  services  rendered  in  such 
product  area  to  persons  who  are  not  members 
of  the  affiliated  group. 

"(e)  Product  area. — For  purposes  of  this 
section,  the  term  'product  area  shall  be  de- 
fined by  reference  to  the  three-digit  classifica- 
tion of  the  Standard  Industrial  Classification 
code.  The  Secretary  may  provide  for  the  aggre- 
gation of  two  or  more  three-digit  classifica- 
tions where  appropriate,  and  for  a  classifica- 
tion system  other  than  the  Standard  Industri- 
al Classification  code  in  appropriate  cases. 
"(II)  Effect  of  election. — For  purposes  of  de- 
termining the  amount  of  its  gross  income  derived 
from  the  active  conduct  of  a  trade  or  business  in  a 
possession  with  respect  to  a  product  produced  by, 
or  type  of  service  rendered  by,  the  electing  corpora- 
tion for  a  taxable  year,  if  an  election  of  this 
method  is  in  effect,  the  electing  corporation  shall 
be  treated  as  the  owner  (for  purposes  of  obtaining  a 
return  thereon)  of  intangible  property  described  in 
subsection  (h)(3)(B)(i)  which  is  related  to  the  units 
of  the  product  produced,  or  type  of  service  ren- 
dered, by  the  electing  corporation.  Such  electing 
corporation  shall  not  be  treated  as  the  owner  (for 
purposes  of  obtaining  a  return  thereon)  of  any  in- 
tangible    property     described     in  subsection 
(h)(3)(B)(ii)  through  (v)  (to  the  extent  not  described 
in  subsection  (h)(3)(B)(i))  or  of  any  other  nonmanu- 
facturing  intangible.  Notwithstanding  the  preced- 
ing sentence,  an  electing  corporation  shall  be  treat- 
ed as  the  owner  (for  purposes  of  obtaining  a  return 
thereon)  of  (a)  intangible  property  which  was  devel- 
oped solely  by  such  corporation  in  a  possession  and 
is  owned  by  such  corporation,  (b)  intangible  proper- 
ty described  in  subsection  (h)(3)(B)(i)  acquired  by 
such  corporation  from  a  person  who  was  not  relat- 
ed to  such  corporation  (or  to  any  person  related  to 
such  corporation)  at  the  time  of,  or  in  connection 
with,  such  acquisition,  and  (c)  any  intangible  prop- 
erty described  in  subsection  (h)(3)(B)(ii)  through  (v) 
(to    the    extent    not    described    in  subsection 
(h)(3)(B)(i))  and  other  nonmanufacturing  intangi- 
bles which  relate  to  sales  of  units  of  products,  or 
services  rendered,  to  unrelated  persons  for  ultimate 
consumption  or  use  in  the  possession  in  which  the 
electing  corporation  conducts  its  trade  or  business. 
"(Ill)  Payment  provisions.— 

"(a)  The  cost  sharing  payment  determined 
under  subparagraph  (C)(i)(I)  for  any  taxable 
year  shall  be  made  to  the  person  or  persons 
specified  in  subparagraph  (C)(i)(IV)(a)  not  later 
than  the  time  prescribed  by  law  for  filing  the 
electing  corporation's  return  for  such  taxable 
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year  (including  any  extensions  thereof).  If  all 
or  part  of  such  payment  is  not  timely  made, 
the  amount  of  the  cost  sharing  payment  re- 
quired to  be  paid  shall  be  increased  by  the 
amount  of  interest  that  would  have  been  due 
under  section  6601(a)  had  the  portion  of  the 
cost  sharing  payment  that  is  not  timely  made 
been  an  amount  of  tax  imposed  by  this  title 
and  had  the  last  date  prescribed  for  payment 
been  the  due  date  of  the  electing  corporations  s 
return  (determined  without  regard  to  any  ex- 
tension thereof).  The  amount  by  which  a  cost 
sharing  payment  determined  under  subpara- 
graph (CXiXD  is  increased  by  reason  of  the  pre- 
ceding sentence  shall  not  be  treated  as  a  cost 
sharing  payment  or  as  interest.  If  failure  to 
make  timely  payment  is  due  in  whole  or  in 
part  to  fraud  or  willful  neglect,  the  electing 
corporation  shall  be  deemed  to  have  revoked 
the  election  made  under  subparagraph  (A)  on 
the  first  day  of  the  taxable  year  for  which  the 
cost  sharing  payment  was  required. 

"(b)  For  purposes  of  this  title,  any  tax  of  a 
foreign  country  or  possession  of  the  United 
States  which  is  paid  or  accrued  with  respect  to 
the  payment  or  receipt  of  a  cost  sharing  pay- 
ment determined  under  subparagraph  (C)(i)(I) 
or  of  an  amount  of  increase  referred  to  in  sub- 
paragraph (CXiXIIIXa)  shall  not  be  treated  as 
income,  war  profits,  or  excess  profits  taxes 
paid  or  accrued  to  a  foreign  country  or  posses- 
sion of  the  United  States,  and  no  deduction 
shall  be  allowed  under  this  title  with  respect 
to  any  amounts  of  such  tax  so  paid  or  accured. 
"(IV)  Special  rules.— 

"(a)  The  amount  of  the  cost  sharing  payment 
determined  under  subparagraph  (C)(i)(I),  and 
any  increase  in  the  amount  thereof  in  accord- 
ance with  subparagraph  (CXiXIIIXa),  shall  not 
be  treated  as  income  of  the  recipient,  but  shall 
reduce  the  amount  of  the  deductions  (and  the 
amount  of  reductions  in  earnings  and  profits) 
otherwise  allowable  to  the  appropriate  domes- 
tic member  or  members  (other  than  an  electing 
corporation)  of  the  affiliated  group,  or,  if  there 
is  no  such  domestic  member,  to  the  foreign 
member  or  members  of  such  affiliated  group 
as  the  Secretary  may  provide  under  regula- 
tions. 

"(b)  If  an  election  of  this  method  is  in  effect, 
the  electing  corporation  shall  determine  its  in- 
tercompany pricing  under  the  appropriate  sec- 
tion Jf82  method,  provided,  however,  that  an 
electing  corporation  shall  not  be  denied  use  of 
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the  resale  price  method  for  purposes  of  such 
intercompany  pricing  merely  because  the  re- 
seller adds  more  than  an  insubstantial 
amount  to  the  value  of  the  product  by  the  use 
of  intangible  property. 

"(c)  The  amount  of  qualified  research  ex- 
penses, within  the  meaning  of  section  44F,  of 
any  member  of  the  controlled  group  of  corpora- 
tions (as  defined  in  section  44F(f))  of  which 
the  electing  corporation  is  a  member  shall  not 
be  affected  by  the  cost  sharing  payment  re- 
quired under  this  method. 
YW  Profit  split. — 

"(I)  General  rule.— If  an  election  of  this 
method  is  in  effect,  the  electing  corporation's  tax- 
able income  derived  from  the  active  conduct  of  a 
trade  or  business  in  a  possession  with  respect  to 
units  of  a  product  produced  or  type  of  service  ren- 
dered, in  whole  or  in  part,  by  the  electing  corpora- 
tion shall  be  equal  to  50  percent  of  the  combined 
taxable  income  of  the  affiliated  group  (other  than 
foreign  affiliates)  derived  from  covered  sales  of 
units  of  the  product  produced  or  type  of  service 
rendered,  in  whole  or  in  part,  by  the  electing  corpo- 
ration in  a  possession. 

"(II)  Computation  of  combined  taxable 
income. — Combined  taxable  income  shall  be  com- 
puted separately  for  each  product  produced  or  type 
of  service  rendered,  in  whole  or  in  part,  by  the 
electing  corporation  in  a  possession.  Combined  tax- 
able income  shall  be  computed  (notwithstanding 
any  provision  to  the  contrary)  for  each  such  prod- 
uct or  type  of  service  rendered  by  deducting  from 
the  gross  income  of  the  affiliated  group  (other  than 
foreign  affiliates)  derived  from  covered  sales  of 
such  product  or  type  of  service  all  expenses,  losses, 
and  other  deductions  properly  apportioned  or  allo- 
cated to  gross  income  from  such  sales  or  services, 
and  a  ratable  part  of  all  expenses,  losses,  or  other 
deductions  which  cannot  definitely  be  allocated  to 
some  item  or  class  of  gross  income,  which  are  in- 
curred by  the  affiliated  group  (other  than  foreign 
affiliates).  Notwithstanding  any  other  provision  to 
the  contrary,  in  computing  the  combined  taxable 
income  for  each  such  product  or  type  of  service  ren- 
dered, the  research,  development,  and  experimental 
costs,  expenses  and  related  deductions  for  the  tax- 
able year  which  would  otherwise  be  apportioned  or 
allocated  to  the  gross  income  of  the  affiliated 
group  (other  than  foreign  affiliates)  derived  from 
covered  sales  of  such  product  produced  or  type  of 
service  rendered,  in  whole  or  in  part,  by  the  elect- 
ing corporation  in  a  possession,  shall  not  be  less 
than  the  same  proportion  of  the  amount  of  the 
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share  of  product  area  research  determined  under 
subparagraph  (C)(i)(I)  (without  regard  to  the  third 
sentence  thereof)  in  the  product  area  which  in- 
cludes such  product  or  type  of  service,  that  such 
gross  income  from  the  product  or  type  of  service 
bears  to  such  gross  income  from  all  products  pro- 
duced and  types  of  service  rendered,  in  whole  or 
part,  by  the  electing  corporation  in  a  possession. 

"(Ill)  Division  of  combined  taxable  income. — 
50  percent  of  the  combined  taxable  income  comput- 
ed as  provided  in  subparagraph  (C)(ii)(II)  shall  be 
allocated  to  the  electing  corporation.  Combined 
taxable  income,  computed  without  regard  to  the 
last  sentence  of  subparagraph  (C)(ii)(II),  less  the 
amount  allocated  to  the  electing  corporation  under 
the  preceding  sentence,  shall  be  allocated  to  the  ap- 
propriate domestic  member  or  members  (other  than 
any  electing  corporation)  of  the  affiliated  group 
and  shall  be  treated  as  income  from  sources  within 
the  United  States,  or,  if  there  is  no  such  domestic 
member,  to  a  foreign  member  or  members  of  such 
affiliated  group  as  the  Secretary  may  provide 
under  regulations. 

"(IV)  Covered  sales.— For  purposes  of  this 
paragraph,  the  term  'covered  sales'  means  sales  by 
members  of  the  affilated  group  (other  than  foreign 
affiliates)  to  persons  who  are  not  members  of  the 
affiliated  group  or  to  foreign  affiliates. 
"(D)  Unrelated  person. — For  purposes  of  this  para- 
graph, the  term  'unrelated  person'  means  any  person  other 
than  a  person  related  within  the  meaning  of  paragraph 
(3)(D)  to  the  electing  corporation. 

"(E)  Electing  corporation.— For  purposes  of  this  sub- 
section, the  term  'electing  corporation'  means  a  domestic 
corporation  for  which  an  election  under  this  section  is  in 
effect. 

"(F)  Time  and  manner  of  election;  revocation. — 

"(i)  In  general. — An  election  under  subparagraph 
(A)  to  use  one  of  the  methods  under  subparagraph  (C) 
shall  be  made  only  on  or  before  the  due  date  prescribed 
by  law  (including  extensions)  for  filing  the  tax  return 
of  the  electing  corporation  for  its  first  taxable  year  be- 
ginning after  December  31,  1982.  If  an  election  of  one 
of  such  methods  is  made,  such  election  shall  be  bind- 
ing on  the  electing  corporation  and  such  method  must 
be  used  for  each  taxable  year  thereafter  until  such  elec- 
tion is  revoked  by  the  electing  corporation  under  sub- 
paragraph (F)(iii).  If  any  such  election  is  revoked  by  the 
electing  corporation  under  subparagraph  (F)(iii),  such 
electing  corporation  may  make  a  subsequent  election 
under  subparagraph  (A)  only  with  the  consent  of  the 
Secretary. 

"(ii)  Manner  of  making  election.— An  election 
under  subparagraph  (A)  to  use  one  of  the  methods 
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under  subparagraph  (C)  shall  be  made  by  filing  a  state- 
ment to  such  effect  with  the  return  referred  to  in  sub- 
paragraph (F)(i)  or  in  such  other  manner  as  the  Secre- 
tary may  prescribe  by  regulations. 
u(iW  Revocation. — 

"(I)  Except  as  provided  in  subparagraph  (F)(iii) 
(II),  an  election  may  be  revoked  for  any  taxable 
year  only  with  the  consent  of  the  Secretary. 

"(II)  An  election  shall  be  deemed  revoked  for  the 
year  in  which  the  electing  corporation  is  deemed  to 
have  revoked  such  election  under  subparagraph 
(B)(i)  or  (C)  (iXIW  (a). 

' '( i  V)  A  GGREGA  TION.  — 

"(I)  Where  more  than  one  electing  corporation  in 
the  affiliated  group  produces  any  product  or  ren- 
ders any  services  in  the  same  product  area,  all 
such  electing  corporations  must  elect  to  compute 
their  taxable  income  under  the  same  method  under 
subparagraph  (C). 

"(II)  All  electing  corporations  in  the  same  affili- 
ated group  that  produce  any  products  or  render 
any  services  in  the  same  product  area  may  elect, 
subject  to  such  terms  and  conditions  as  the  Secre- 
tary may  prescribe  by  regulations,  to  compute  their 
taxable  income  from  export  sales  under  a  different 
method  from  that  used  for  all  other  sales  and  serv- 
ices. For  this  purpose,  export  sales  means  all  sales 
by  the  electing  corporation  of  products  to  foreign 
persons  for  use  or  consumption  outside  the  United 
States  and  its  possessions,  provided  such  products 
are  manufactured  or  produced  in  the  possession 
within  the  meaning  of  subsection  (d)(1)(A)  of  sec- 
tion 954,  and  further  provided  (except  to  the  extent 
otherwise  provided  by  regulations)  the  income  de- 
rived by  such  foreign  person  on  resale  of  such  prod- 
ucts (in  the  same  state  or  in  an  altered  state)  is  not 
included  in  foreign  base  company  income  for  pur- 
poses of  section  954(a). 

"(Ill)  All  members  of  an  affiliated  group  must 
consent  to  an  election  under  this  subsection  at 
such  time  and  in  such  manner  as  shall  be  pre- 
scribed by  the  Secretary  by  regulations. 
W  Treatment  of  certain  sales  made  after  july  1, 

"(A)  In  general. — For  purposes  of  this  section,  in  the 
case  of  a  disposition  of  intangible  property  made  by  a  corpo- 
ration after  July  1,  1982,  any  gain  or  loss  from  such  dispo- 
sition shall  be  treated  as  gain  or  loss  from  sources  within 
the  United  States  to  which  paragraph  (5)  does  not  apply. 

"(B)  Exception. — Subparagraph  (A)  shall  not  apply  to 
any  disposition  by  a  corporation  of  intangible  property  if 
such  disposition  is  to  a  person  who  is  not  a  related  person 
to  such  corporation. 
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"(C)  Paragraph  does  not  affect  eligibility. — This 
paragraph  shall  not  apply  for  purposes  of  determining 
whether  the  corporation  meets  the  requirements  of  subsec- 
tion (a)(2). 

"(7)  Regulations. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  or  appropriate  to  carry  out  the  pur- 
poses of  this  subsection,  including  rules  for  the  application  of 
this  subsection  to  income  from  leasing  of  products  to  unrelated 
persons. " 

(b)  Income  Tax  Liability  Incurred  to  the  Virgin  Islands. — 
Section  934  (relating  to  limitation  on  reduction  in  income  tax  liabil- 
ity incurred  to  the  Virgin  Islands)  is  amended — 

(1)  by  striking  out  "50 percent"  in  subsection  (b)(2)  and  insert- 
ing in  lieu  thereof  "65 percent",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsec- 
tions: 

"(e)  Tax  Treatment  of  Intangible  Property  Income  of  Cer- 
tain Domestic  Corporations.— 
"(1)  In  general. — 

"(A)  Income  attributable  to  shareholder. — The  in- 
tangible property  income  (within  the  meaning  of  section 
936(h)(3))  for  any  taxable  year  of  any  domestic  corporation 
which  is  described  in  subsection  (b)  and  which  is  an  in- 
habitant of  the  Virgin  Islands  (within  the  meaning  of  sec- 
tion 28(a)  of  the  Revised  Organic  Act  of  the  Virgin  Islands 
(48  U.S.C.  1642)),  shall  be  included  on  a  pro  rata  basis  in 
the  gross  income  of  all  shareholders  of  such  corporation  at 
the  close  of  the  taxable  year  of  such  corporation  as  income 
from  sources  within  the  United  States  for  the  taxable  year 
of  such  shareholder  in  which  or  with  which  the  taxable 
year  of  such  corporation  ends. 

"(B)  Exclusion  from  the  income  of  the  corpora- 
tion.— Any  intangible  property  income  of  a  corporation  de- 
scribed in  subparagraph  (A)  which  is  included  in  the  gross 
income  of  a  shareholder  of  such  corporation  by  reason  of 
subparagraph  (A)  shall  be  excluded  from  the  gross  income 
of  such  corporation. 
"(2)  Foreign  shareholders;  shareholders  not  subject  to 
tax;  inhabitants  of  the  virgin  islands.— 

"(A)  In  General. — Paragraph  (1)(A)  shall  not  apply  with 
respect  to  any  shareholder — 

"(i)  who  is  not  a  United  States  person, 
"(ii)  who  is  not  subject  to  tax  under  this  title  on  in- 
tangible property  income  which  would  be  allocated  to 
such  shareholder  (but  for  this  subparagraph),  or 
"(Hi)  who  is  an  inhabitant  of  the  Virgin  Islands. 
"(B)  Treatment  of  n  on  allocated  intangible  proper- 
ty income. — For  purposes  of  this  subtitle,  intangible  prop- 
erty income  of  a  corporation  described  in  paragraph  (1)(A) 
which  is  not  included  in  the  gross  income  of  a  shareholder 
of  such  corporation  by  reason  of  subparagraph  (A) — 

"(i)  shall  be  treated  as  income  from  sources  within 
the  United  States,  and 
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"(ii)  shall  not  be  taken  into  account  for  purposes  of 
determining  whether  the  conditions  specified  in  para- 
graph (1)  or  (2)  of  subsection  (b)  are  satisfied. 
l(3)  Distribution  to  meet  qualification  requirements. — 
"(A)  In  general. — If  the  Secretary  determines  that  a  cor- 
poration does  not  satisfy  a  condition  specified  in  paragraph 
(1)  or  (2)  of  subsection  (b)  for  any  taxable  year  by  reason  of 
the  exclusion  from  gross  income  under  paragraph  (1)(B), 
such  corporation  shall  nevertheless  be  treated  as  satisfying 
such  condition  for  such  year  if  it  makes  a  pro  rata  distribu- 
tion of  property  after  the  close  of  such  taxable  year  to  its 
shareholders  (designated  at  the  time  of  such  distribution  as 
a  distribution  to  meet  qualification  requirements)  with  re- 
spect to  their  stock  in  an  amount  which  is  equal  to — 

"(i)  if  the  condition  of  subsection  (b)(1)  is  not  satis- 
fied, that  portion  of  the  gross  income  for  the  period  de- 
scribed in  subsection  (b)(1) — 

"(I)  which  was  not  derived  from  sources  within 
the  Virgin  Islands,  and 

"(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  condition  of  subsection  (b)(1), 
"(ii)  if  the  condition  of  subsection  (b)(2)  is  not  satis- 
fied, that  portion  of  the  aggregate  gross  income  for 
such  period — 

"(I)  which  was  not  derived  from  the  active  con- 
duct of  a  trade  or  business  within  the  Virgin  Is- 
lands, and 

"(II)  which  exceeds  the  amount  of  such  income 
for  such  period  which  would  enable  such  corpora- 
tion to  satisfy  the  conditions  of  subsection  (b)(2),  or 
"(Hi)  if  neither  of  such  conditions  is  satisfied,  that 
portion  of  the  gross  income  which  exceeds  the  amount 
of  gross  income  for  such  period  which  would  enable 
such  corporation  to  satisfy  the  conditions  of  para- 
graphs (1)  and  (2)  of  subsection  (b). 
"(B)  Effectively  connected  income. — In  the  case  of  a 
shareholder  who  is  a  nonresident  alien  individual,  an  in- 
habitant of  the  Virgin  Islands,  or  a  foreign  corporation, 
trust,  or  estate,  any  distribution  described  in  subparagraph 
(A)  shall  be  treated  as  income  which  is  effectively  connected 
with  the  conduct  of  a  trade  or  business  conducted  through 
a  permanent  establishment  of  such  shareholder  within  the 
United  States. 

"(C)  Distribution  denied  in  case  of  fraud  or  willful 
neglect. — Subparagraph  (A)  shall  not  apply  to  a  corpora- 
tion if  the  determination  of  the  Secretary  described  in  sub- 
paragraph (A)  contains  a  finding  that  the  failure  of  such 
corporation  to  satisfy  the  conditions  in  subsection  (b)  was 
due  in  whole  or  in  part  to  fraud  with  intent  to  evade  tax  or 
willful  neglect  on  the  part  of  such  corporation. 
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"(4)  Certain  provisions  of  section  936  to  apply.— 

"(A)  In  general. — The  rules  contained  in  paragraphs  (5), 
(6),  and  (7)  of  section  936(h)  shall  apply  to  a  domestic  corpo- 
ration described  in  paragraph  (1)(A)  of  this  subsection. 

"(B)  Certain  modifications. — For  purposes  of  subpara- 
graph (A),  section  936(h)  shall  be  applied  by  substituting 
wherever  appropriate — 

"(i)  'Virgin  Islands'  for  'possession',  and 
"(ii)  qualification  under  paragraphs  (1)  and  (2)  of 
subsection  (b)  for  qualification  under  section  936(a)(2). 
"(f)  Transitional  Rule. — In  applying  subsection  (b)(2)  with  re- 
spect to  taxable  years  beginning  after  December  31,  1982,  and  before 
January  1,  1985,  the  following  percentage  shall  be  substituted  for 
(65  percent': 

"For  taxable  years  begin- 
ning in  calendar  year:  The  percentage  is: 

1983   55 

1984   60". 

(c)  Denial  of  Dividend  Received  Deduction  in  Case  of  a  Dis- 
tribution to  Meet  Qualification  Requirements.— Section  246 
(relating  to  rules  applying  to  deduction  for  dividends  received)  is 
amended  by  redesignating  subsection  (e)  as  subsection  (f)  and  by  in- 
serting after  subsection  (d)  the  following  new  subsection: 

"(e)  Certain  Distributions  to  Satisfy  Requirements. — No  de- 
duction shall  be  allowed  under  section  243(a)  with  respect  to  a  divi- 
dend received  pursuant  to  a  distribution  described  in  section 
936(h)(4)  or  934(e)(3). " 

(d)  Transfer  of  Intangibles  by  Possession  Corporation 
Treated  as  Transfer  to  Avoid  Taxes. — Section  367  (relating  to 
foreign  corporations)  is  amended  by  redesignating  subsection  (d)  as 
subsection  (e)  and  by  inserting  after  subsection  (c)  the  following  new 
subsection: 

"(d)  Special  Rule  Relating  to  Transfer  of  Intangibles  by 
Possession  Corporations. — 

"(1)  In  general.— If,  after  August  14,  1982,  any  possession 
corporation  transfers,  directly  or  indirectly,  any  intangible  prop- 
erty (within  the  meaning  of  section  936(h)(3)(B))  to  any  foreign 
corporation,  such  transfer  shall  be  treated  for  purposes  of  sub- 
section (a)  as  pursuant  to  a  plan  having  as  one  of  its  principal 
purposes  the  avoidance  of  Federal  income  taxes. 
"(2)  Possession  corporation— 

"(A)  In  general. — The  term  'possession  corporation' 
means  any  corporation— 

"(i)  to  which  an  election  under  section  936  applies,  or 
"(ii)  which  is  described  in  subsection  (b)  of  section 
934  and  which  is  an  inhabitant  of  the  Virgin  Islands 
(within  the  meaning  of  section  28(a)  of  the  Revised  Or- 
ganic Act  of  the  Virgin  Islands). 
"(B)  Former  possession  corporation. — A  corporation 
shall  be  treated  as  a  possession  corporation  with  respect  to 
any  transfer  if  such  corporation  was  a  possession  corpora- 
tion (within  the  meaning  of  subparagraph  (A))  at  any  time 
during  the  5-year  period  ending  on  the  date  of  such  trans- 
fer. 
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"(3)  Transfer  by  united  states  affiliates. — A  rule  similar 
to  the  rule  of  paragraph  (1)  shall  apply  in  the  case  of  a  direct  or 
indirect  transfer  by  a  United  States  affiliate  to  a  foreign  person 
of  intangible  property  which,  after  August  14,  1982,  was  being 
used  (or  held  for  use)  by  a  possession  corporation  under  an  ar- 
rangement with  a  United  States  affiliate.  For  purposes  of  the 
preceding  sentence,  the  term  "United  States  affiliate"  means 
any  United  States  person  who  is  a  member  of  an  affiliated 
group  (within  the  meaning  of  section  936(h)(5)(C)(i)(I)(b))  which 
includes  the  possession  corporation. 

"(4)  Waiver  authority. — Subject  to  such  terms  and  condi- 
tions as  the  Secretary  may  provide,  paragraph  (1)  or  (3)  shall 
not  apply  to  any  case  where  the  Secretary  is  satisfied  that  the 
transfer  will  not  result  in  the  reduction  of  current  or  future 
Federal  income  taxes. " 
(e)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and 
(3),  the  amendments  made  by  this  section  shall  apply  to  taxable 
years  beginning  after  December  31,  1982. 

(2)  Certain  sales  made  after  july  i,  1982. — Paragraph  (6) 
of  section  936(h)  of  the  Internal  Revenue  Code  of  1954,  and  so 
much  of  section  934  to  which  such  paragraph  applies  by  reason 
of  section  934(e)(4)  of  such  Code,  shall  apply  to  taxable  years 
ending  after  July  1,  1982. 

(3)  Certain  transfers  of  intangible  is  made  after  august 
1U,  1982. — Subsection  (d)  shall  apply  to  taxable  years  ending 
after  August  14,  1982. 

PART  IV— TAX-EXEMPT  OBLIGA  TIONS 

SEC.  214.  MODIFICATION  OF  EXEMPTION  FOR  SMALL  ISSUES. 

(a)  Composite  Issues. — Paragraph  (6)  of  section  103(b)  (relating  to 
exemption  for  certain  small  issues)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraphs: 

"(K)  Limitations  on  treatment  of  obligations  as 
part  of  the  same  issue. — For  purposes  of  this  paragraph, 
separate  lots  of  obligations  which  (but  for  this  subpara- 
graph) would  be  treated  as  part  of  the  same  issue  shall  be 
treated  as  separate  issues  unless  the  proceeds  of  such  lots 
are  to  be  used  with  respect  to  2  or  more  facilities — 

"(i)  which  are  located  in  more  than  1  State,  or 
(ii)  which  have,  or  will  have,  as  the  same  principal 
user  the  same  person  or  related  persons. 
"(L)  Franchises. — For  purposes  of  subparagraph  (K),  a 
person  (other  than  a  governmental  unit)  shall  be  considered 
a  principal  user  of  a  facility  if  such  person  (or  a  group  of 
related  persons  which  includes  such  person) — 

"(i)  guarantees,  arranges,  participates  in,  or  assists 
with  the  issuance  (or  pays  any  portion  of  the  cost  of  is- 
suance) of  any  obligation  the  proceeds  of  which  are  to 
be  used  to  finance  or  refinance  such  facility,  and 

"(ii)  provides  any  property,  or  any  franchise,  trade- 
mark, or  trade  name  (within  the  meaning  of  section 
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1253),  which  is  to  be  used  in  connection  with  such  fa- 
cility. " 

(b)  Small  Issue  Exemption  Not  Allowed  Where  Obligations 
Issued  as  Part  of  Issue  Exempt  From  Tax  Other  Than  as  a 
Small  Issue. — Paragraph  (6)  of  section  103(h),  as  amended  by  sub- 
section (a),  is  amended  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(M)  Paragraph  not  to  apply  if  obligations  issued 

WITH     CERTAIN     OTHER     TAX-EXEMPT     OBLIGATIONS. — This 

paragraph  shall  not  apply  to  any  obligation  which  is  issued 
as  part  of  an  issue  (other  than  an  issue  to  which  subpara- 
graph (D)  applies)  if  the  interest  on  any  other  obligation 
which  is  part  of  such  issue  is  excluded  from  gross  income 
under  any  provision  of  law  other  than  this  paragraph.  " 

(c)  Termination  of  Small  Issue  Exemption  After  December 
31,  1986. — Paragraph  (6)  of  section  103(b),  as  amended  by  subsec- 
tions (a)  and  (b),  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subparagraph: 

"(N)  Paragraph  not  to  apply  to  obligations  issued 
after  December  si,  1986. — This  paragraph  shall  not  apply 
to  any  obligation  issued  after  December  31,  1986  (including 
any  obligation  issued  to  refund  an  obligation  issued  on  or 
before  such  date). " 

(d)  Exclusion  of  Certain  Research  Expenditures  From  the 
Limitation  on  Certain  Industrial  Development  Bonds. — Sub- 
paragraph (F)  of  section  103(b)(6)  (relating  to  exclusion  of  certain 
capital  expenditures)  is  amended — 

(1)  by  striking  out  "or"  at  the  end  of  clause  (ii), 

(2)  by  adding  "or"  at  the  end  of  clause  (Hi),  and 

(3)  by  adding  at  the  end  thereof  the  following  new  clause: 

"(iv)  described  in  clause  (i)  or  (ii)  of  section 
44F(b)(2)(A)  for  which  a  deduction  was  allowed  under 
section  174(a), ". 

(e)  Restrictions  on  Financing  Certain  Facilities. — Paragraph 
(6)  of  section  103(b)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subparagraph: 

"(O)  Restrictions  on  financing  certain  facilities.— 
This  paragraph  shall  not  apply  to  an  issue  if— 

"(i)  more  than  25  percent  of  the  proceeds  of  the  issue 
are  used  to  provide  a  facility  the  primary  purpose  of 
which  is  one  of  the  following:  retail  food  and  beverage 
services,  automobile  sales  or  service,  or  the  provision  of 
recreation  or  entertainment;  or 

"(ii)  any  portion  of  the  proceeds  of  the  issue  is  to  be 
used  to  provide  the  following:  any  private  or  commer- 
cial golf  course,  country  club,  massage  parlor,  tennis 
club,  skating  facility  (including  roller  skating,  skate- 
board, and  ice  skating),  racquet  sports  facility  (includ- 
ing any  handball  or  racquetball  court),  hot  tub  facility, 
suntan  facility,  or  racetrack.  " 

(f)  Effective  Dates. — 

(1)  Composite  issues;  small  issue  exemption.— The  amend- 
ments made  by  subsections  (a)  and  (b)  shall  apply  to  obligations 
issued  after  the  date  of  the  enactment  of  this  Act. 
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(2)  Termination. — The  amendment  made  by  subsection  (c) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(3)  Research  expenditures. — The  amendment  made  by  sub- 
section (d)  shall  apply  with  respect  to  expenditures  made  after 
the  date  of  the  enactment  of  this  Act. 

(4)  Certain  facilities. — The  amendment  made  by  subsection 
(e)  shall  apply  to  obligations  issued  after  December  31,  1982. 

SEC.  215.  PUBLIC  APPROVAL  AND  INFORMATION  REPORTING  REQUIRE- 
MENTS APPLICABLE  TO  PRIVATE  ACTIVITY  BONDS. 

(a)  Public  Approval. — Section  103  (relating  to  interest  on  certain 
governmental  obligations)  is  amended  by  redesignating  subsection 
(k)  as  subsection  (I)  and  by  inserting  after  subsection  (j)  the  follow- 
ing new  subsection: 

"(k)  Public  Approval  for  Industrial  Development  Bonds.— 
"(1)  In  general. — Notwithstanding  subsection  (b),  an  indus- 
trial development  bond  shall  be  treated  as  an  obligation  not  de- 
scribed in  subsection  (a)  unless  the  requirements  of  paragraph 
(2)  of  this  subsection  are  satisfied. 

"(2)  Public  approval  requirement. — 

"(A)  In  general. — An  obligation  shall  satisfy  the  re- 
quirements of  this  paragraph  if  such  obligation  is  issued  as 
a  part  of  an  issue  which  has  been  approved  by — 
(i)  the  governmental  unit — 

"(I)  which  issued  such  obligation,  or 
"(II)  on  behalf  of  which  such  obligation  was 
issued,  and 

"(ii)  each  governmental  unit  having  jurisdiction  over 
the  area  in  which  any  facility,  with  respect  to  which 
financing  is  to  be  provided  from  the  proceeds  of  such 
issue,  is  located  (except  that  if  more  than  1  governmen-  \ 
tal  unit  within  a  State  has  jurisdiction  over  the  entire 
area  within  such  State  in  which  such  facility  is  locat- 
ed, only  1  such  unit  need  approve  such  issue). 
"(B)  Approval  by  a  governmental  unit. — For  purposes 
of  subparagraph  (A),  an  issue  shall  be  treated  as  having 
been  approved  by  any  governmental  unit  if  such  issue  is  ap- 
proved— 

"(i)  by  the  applicable  elected  representative  of  such 
governmental  unit  after  a  public  hearing  following  rea- 
sonable public  notice,  or 

"(ii)  by  voter  referendum  of  such  governmental  unit. 
"(C)  Special  rules  for  approval  of  facility.— If  there 
has  been  public  approval  under  subparagraph  (A)  of  the 
plan  of  financing  a  facility,  such  approval  shall  constitute 
approval  under  subparagraph  (A)  for  any  issue —  j 
"(i)  which  is  issued  pursuant  to  such  plan  within  3 
years  after  the  date  of  the  first  issue  pursuant  to  the 
approval,  and 

"(ii)  all  or  substantially  all  of  the  proceeds  of  which 
are  to  be  used  to  finance  such  facility  or  to  refund  pre- 
vious financing  under  such  plan. 
"(D)  Refunding  obligations. — No  approval  under  sub- 
paragraph (A)  shall  be  necessary  with  respect  to  any  obliga- 


157 


Hon  which  is  issued  to  refund  an  obligation  approved 
under  subparagraph  (A)  (or  treated  as  approved  under  sub- 
paragraph (CJ)  unless  the  maturity  date  of  such  obligation 
is  later  than  the  maturity  date  of  the  obligation  to  be  re- 
funded. 

"(E)  Applicable  elected  representative. — For  pur- 
poses of  this  paragraph — 

"(i)  In  general. — The  term  'applicable  elected  repre- 
sentative' means  with  respect  to  any  governmental 
unit — 

"(I)  an  elected  legislative  body  of  such  unit,  or 
"(II)  the  chief  elected  executive  officer,  the  chief 
elected  State  legal  officer  of  the  executive  branch, 
or  any  other  elected  official  of  such  unit  designat- 
ed for  purposes  of  this  paragraph  by  such  chief 
elected  executive  officer  or  by  State  law. 

"(U)  NO  APPLICABLE  ELECTED  REPRESENTATIVE.— If 

(but  for  this  clause)  a  governmental  unit  has  no  appli- 
cable elected  representative,  the  applicable  elected  rep- 
resentative for  purposes  of  clause  (i)  shall  be  the  appli- 
cable elected  representative  of  the  governmental  unit — 
"(I)  which  is  the  next  higher  governmental  unit 
with  such  a  representative,  and 

"(II)  from  which  the  authority  of  the  governmen- 
tal unit  with  no  such  representative  is  derived. " 
(b)  Information  Reporting. — 

(1)  In  general. — Section  103  is  amended  by  redesignating 
subsection  (I)  as  subsection  (m)  and  by  adding  at  the  end  thereof 
the  following  new  subsection: 
"(I)  Information  Reporting   Requirements  For  Certain 
Bonds. — 

"(1)  In  general. — Notwithstanding  subsection  (b),  any  indus- 
trial development  bond  or  any  other  obligation  which  is  issued 
as  part  of  an  issue  all  or  a  major  portion  of  the  proceeds  of 
which  are  to  be  used  directly  or  indirectly — 

"(A)  to  finance  loans  to  individuals  for  educational  ex- 
penses, or 

"(B)  by  an  organization  described  in  section  501(c)(3) 
which  is  exempt  from  taxation  by  reason  of  section  501(a), 
shall  be  treated  as  an  obligation  not  described  in  paragraph  (1) 
or  (2)  of  subsection  (a)  unless  such  bond  satisfies  the  require- 
ments of  paragraph  (2). 

"(2)  Information  reporting  requirement. — An  obligation 
satisfies  the  requirement  of  this  paragraph  if  the  issuer  submits 
to  the  Secretary,  not  later  than  the  15th  day  of  the  2nd  calen- 
dar month  after  the  close  of  the  calendar  quarter  in  which  the 
obligation  is  issued,  a  statement  concerning  the  issue  of  which 
the  obligation  is  a  part  which  contains — 

"(A)  the  name  and  address  of  the  issuer, 
"(B)  the  date  of  issue,  the  amount  of  lendable  proceeds  of 
the  issue,  and  the  stated  interest  rate,  term,  and  face 
amount  of  each  obligation  which  is  part  of  the  issue, 
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"(C)  where  required,  the  name  of  the  applicable  elected 
representative  who  approved  the  issue,  or  a  description  of 
the  voter  referendum  by  which  the  issue  was  approved, 

"(D)  the  name,  address,  and  employer  identification 
number  of— 

"(i)  each  initial  principal  user  of  any  facilties  pro- 
vided with  the  proceeds  of  the  issue, 

"(ii)  the  common  parent  of  any  affiliated  group  of 
corporations  (within  the  meaning  of  section  1504(a))  of 
which  such  initial  principal  user  is  a  member,  and 

"(Hi)  if  the  issue  is  treated  as  a  separate  issue  under 
subsection  (b)(6)(K),  any  person  treated  as  a  principal 
user  under  subsection  (b)(6)(L),  and 
"(E)  a  description  of  any  property  to  be  financed  from  the 
proceeds  of  the  issue. 
"(3)  Extension  of  time. — The  Secretary  may  grant  an  exten- 
sion of  time  for  the  filing  of  any  statement  required  under  para- 
graph (2)  if  there  is  reasonable  cause  for  the  failure  to  file  such 
statement  in  a  timely  fashion. " 

(2)  Conforming  amendment. — Paragraph  (2)  of  section  103(b) 
(defining  industrial  development  bond)  is  amended  by  striking 
out  "For  purposes  of  this  subsection"  and  inserting  in  lieu 
thereof  "For  purposes  of  this  section", 
(c)  Effective  Dates. — 

(1)  Public  approval. — The  amendment  made  by  subsection 
(a)  shall  apply  to  obligations  issued  after  December  31,  1982, 
other  than  obligations  issued  solely  to  refund  any  obligation 
which — 

(A)  was  issued  before  July  1,  1982,  and 

(B)  has  a  maturity  which  does  not  exceed  3  years. 

(2)  Information  reporting. — The  amendments  made  by  sub- 
section (b)  shall  apply  to  obligations  issued  after  December  31, 
1982  (including  any  obligation  issued  to  refund  an  obligation 
issued  before  to  such  date). 

SEC.  216.  COST  RECOVERY  FOR  CERTAIN  PROPERTY  FINANCED  WITH  TAX- 
EXEMPT  BONDS. 

(a)  Cost  Recovery  Method. — Subsection  (f)  of  section  168  (relat- 
ing to  special  rules  for  the  accelerated  cost  recovery  system)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(12)  Limitations  on  property  financed  with  tax-exempt 

BONDS. — 

"(A)  In  general. — Notwithstanding  any  other  provision 
of  this  section,  to  the  extent  that  any  property  is  financed 
by  the  proceeds  of  an  industrial  development  bond  (within 
the  meaning  of  section  103(b)(2))  the  interest  of  which  is 
exempt  from  taxation  under  section  103(a),  the  deduction 
allowed  under  subsection  (a)  (and  any  deduction  allowable 
in  lieu  of  the  deduction  allowable  under  subsection  (a))  for 
any  taxable  year  with  respect  to  such  property  shall  be  de- 
termined under  subparagraph  (B). 

"(B)  Recovery  method. — 

"(i)  In  general.— Except  as  provided  in  clause  (ii), 
the  amount  of  the  deduction  allowed  with  respect  to 
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property  described  in  subparagraph  (A)  shall  be  deter- 
mined by  using  the  straight-line  method  (with  a  half- 
year  convention  and  without  regard  to  salvage  value) 
and  a  recovery  period  determined  in  accordance  with 
the  following  table: 


"(ii)  15-year  real  property.— In  the  case  of  15-year 
real  property,  the  amount  of  the  deduction  allowed 
shall  be  determined  by  using  the  straight-line  method 
(determined  on  the  basis  of  the  number  of  months  in 
the  year  in  which  such  property  was  in  service  and 
without  regard  to  salvage  value)  and  a  recovery  period 
of  15  years. 

"(C)  Exceptions. — Subparagraph  (A)  shall  not  apply  to 
any  recovery  property  which  is  placed  in  service — 

"(i)  in  connection  with  projects  for  residential  rental 
property  financed  by  the  proceeds  of  obligations  de- 
scribed in  section  103(b)(4)(A), 

"(ii)  in  connection  with  a  sewage  or  solid  waste  dis- 
posal facility — 

"(I)  which  provides  sewage  or  solid  waste  dispos- 
al services  for  the  residents  of  part  or  all  of  1  or 
more  governmental  units,  and 

"(II)  with  respect  to  which  substantially  all  of 
the  sewage  or  solid  waste  processed  is  collected 
from  the  general  public, 
"(Hi)  as  an  air  or  water  pollution  control  facility 
which  is — 

"(I)  installed  in  connection  with  an  existing  fa- 
cility, or 

"(II)  installed  in  connection  with  the  conversion 
of  an  existing  facility  which  uses  oil  or  natural 
gas  (or  any  product  of  oil  or  natural  gas)  as  a  pri- 
mary fuel  to  a  facility  which  uses  coal  as  a  pri- 
mary fuel,  or 

"(iv)  in  connection  with  a  facility  with  respect  to 
which  an  urban  development  action  grant  has  been 
made  under  section  119  of  the  Housing  and  Communi- 
ty Development  Act  of  1974. 
"(D)  Existing  facility. — For  purposes  of  this  paragraph, 
the  term  'existing  facility'  means  a  plant  or  property  in  op- 
eration before  July  1,  1982. 

"(E)  Exception  where  longer  recovery  period  appli- 
cable.— Subparagraph  (A)  shall  not  apply  to  any  recovery 
property  if  the  recovery  period  which  would  be  applicable  to 
such  property  by  reason  of  an  election  under  subsection 
(b)(3)  exceeds  the  recovery  period  for  such  property  deter- 
mined under  subparagraph  (B).  " 


the  case  of: 


The  recovery  period  is: 


3-year  property... 
5-year  property... 
10-year  property. 


15-year  public  utility  property 


3  years. 
5  years. 
10  years. 
15  years. 
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(b)  Effective  Dates. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  with  re- 
spect to  property  placed  in  service  after  December  31,  1982,  to 
the  extent  such  property  is  financed  by  the  proceeds  of  an  obli- 
gation (including  a  refunding  obligation)  issued  after  June  30, 
1982. 

(2)  Exceptions. — 

(A)  Construction  or  binding  agreement. — The  amend- 
ments made  by  this  section  shall  not  apply  with  respect  to 
facilities  the  original  use  of  which  commences  with  the  tax- 
payer and — 

(i)  the  construction,  reconstruction,  or  rehabilitation 
of  which  began  before  July  1,  1982,  or 

(ii)  with  respect  to  which  a  binding  agreement  to 
incur  significant  expenditures  was  entered  into  before 
July  I,  1982. 

(B)  Refunding. — 

(i)  In  general. — Except  as  provided  in  clause  (ii),  in 
the  case  of  property  placed  in  service  after  December  31, 
1982  which  is  financed  by  the  proceeds  of  an  obligation 
which  is  issued  solely  to  refund  another  obligation 
which  was  issued  before  July  1,  1982,  the  amendments 
made  by  this  section  shall  apply  only  with  respect  to 
the  basis  in  such  property  which  has  not  been  recovered 
before  the  date  such  refunding  obligation  is  issued. 

(ii)  Significant  expenditures. — In  the  case  of  facil- 
ities the  original  use  of  which  commences  with  the  tax- 
payer and  with  respect  to  which  significant  expendi- 
tures are  made  before  January  1,  1983,  the  amend- 
ments made  by  this  section  shall  not  apply  with  respect 
to  such  facilities  to  the  extent  such  facilities  are  fi- 
nanced by  the  proceeds  of  an  obligation  issued  solely  to 
refund  another  obligation  which  was  issued  before  July 
I  1982. 

In  the  case  of  an  inducement  resolution  adopted  by  an 
issuing  authority  before  July  1,  1982,  for  purposes  of 
applying  subparagraphs  (A)(i)  and  (B)(ii)  with  respect 
to  obligations  described  in  such  resolution,  the  term 
''facilities"  means  the  facilities  described  in  such  reso- 
lution. 

(3)  Certain  projects  for  residential  real  property. — For 
purposes  of  clause  (i)  of  section  168(f)(12)(C)  of  the  Internal  Rev- 
enue Code  of  1954  added  by  this  section),  any  obligation 
issued  to  finance  a  project  described  in  the  table  contained  in 
paragraph  (1)  of  section  1104(n)  of  the  Mortgage  Subsidy  Bond 
Tax  Act  of  1980  shall  be  treated  as  an  obligation  described  in 
section  103(b)(4)(A)  of  the  Internal  Revenue  Code  of  1954- 

SEC.  217.  MISCELLANEOUS. 

(a)  Exempt  Obligations  for  Local  District  Heating  and 
Cooling  Facilities. — 

(1)  In  general. — Paragraph  (4)  of  section  103(b)  (relating  to 
certain  exempt  activities)  is  amended — 

(A)  by  striking  out  "or"  at  the  end  of  subparagraph  (H), 


161 


(B)  by  striking  out  the  period  at  the  end  of  subparagraph 
(I),  and  inserting  in  lieu  thereof  "  or",  and 

(C)  by  inserting  after  subparagraph  (I)  the  following  new 
subparagraph: 

"(J)  local  district  heating  or  cooling  facilities.  " 

(2)  Local  district  heating  or  cooling  facilities  de- 
fined.— Subsection  (b)  of  section  103  is  amended  by  redes- 
ignating paragraph  (10)  as  paragraph  (13)  and  by  inserting 
after  paragraph  (9)  the  following  new  paragraph: 

"(10)  Local  district  heating  or  cooling  facility.— For 
purposes  of  this  section — 

"(A)  In  general. — The  term  'local  district  heating  or 
cooling  facility'  means  property  used  as  an  integral  part  of 
a  local  district  heating  or  cooling  system. 

"(B)  Local  district  heating  or  cooling  system. — 

"(i)  In  general. — The  term  'local  district  heating  or 
cooling  system'  means  any  local  system  consisting  of  a 
pipeline  or  network  (which  may  be  connected  to  a  heat- 
ing or  cooling  source)  providing  hot  water,  chilled 
water,  or  steam  to  2  or  more  users  for — 

"(I)  residential,  commercial,  or  industrial  heat- 
ing or  cooling,  or 
"(II)  process  steam, 
"(ii)  Local  system. — For  purposes  of  this  subpara- 
graph, a  local  system  includes  facilities  furnishing 
heating  and  cooling  to  an  area  consisting  of  a  city  and 
one  contiguous  county. " 

(3)  Conforming  amendment.— Subparagraph  (C)  of  section 
103(b)(6)  is  amended  by  striking  out  "paragraph  (7)"  and  insert- 
ing in  lieu  thereof  "paragraph  (13)". 

(b)  Facilities  for  the  Local  Furnishing  of  Gas. — Paragraph 
(4)  of  section  103(b)  is  amended  by  striking  out  "electric  energy 
from"  in  the  last  sentence  and  inserting  in  lieu  thereof  "electric 
energy  or  gas  from". 

(c)  Qualified  Mass  Commuting  Vehicle.— Subparagraph  (A)  of 
section  103(b)(9)  (defining  qualified  mass  commuting  vehicle)  is 
amended — 

(1)  by  inserting  "ferry,"  after  "rail  car",  and 

(2)  by  inserting  after  "mass  commuting  services"  in  clause  (ii) 
the  phrase  "(or,  in  the  case  of  a  ferry,  mass  transportation  serv- 
ices)". 

(d)  Pollution  Control  Facilities  Acquired  by  Regional  Pol- 
lution Control  Authority. — Subsection  (b)  of  section  103  is 
amended  by  inserting  after  paragraph  (10)  (as  added  by  subsection 
(a))  the  following  new  paragraph: 

"(11)  Pollution  control  facilities  acquired  by  regional 
pollution  control  authorities. — 

"(A)  In  general. — For  purposes  of  subparagraph  (F)  of 
paragraph  (4),  an  obligation  shall  be  treated  as  described  in 
such  subparagraph  if  it  is  part  of  an  issue  substantially  all 
of  the  proceeds  of  which  are  used  by  a  qualified  regional 
pollution  control  authority  to  acquire  existing  air  or  water 
pollution  control  facilities  which  the  authority  itself  will 
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operate  in  order  to  maintain  or  improve  the  control  of  pol- 
lutants. 

"(B)  Restrictions.— Subparagraph  (A)  shall  apply  only 

"(i)  the  amount  paid,  directly  or  indirectly,  for  the 
facilities  does  not  exceed  their  fair  market  value, 

"(ii)  the  fees  or  charges  imposed,  directly  or  indirect- 
ly, on  the  seller  for  any  use  of  the  facilities  after  the 
sale  are  not  less  than  the  amounts  that  would  be 
charged  if  the  facilities  were  financed  with  obligations 
the  interest  on  which  is  not  exempt  from  tax,  and 

"(Hi)  no  person  other  than  the  qualified  regional  pol- 
lution control  authority  is  considered  after  the  sale  as 
the  owner  of  the  facilities  for  purposes  of  Federal 
income  taxes. 

"(C)  Qualified  regional  pollution  control  authority 
defined. — For  purposes  of  this  paragraph,  the  term  'quali- 
fied regional  pollution  control  authority'  means  an  authori- 
ty which — 

"(i)  is  a  political  subdivision  created  by  State  law  to 
control  air  or  water  pollution, 

"(ii)  has  within  its  jurisdictional  boundaries  all  or 
part  of  at  least  2  counties  (or  equivalent  political  sub- 
divisions), and 

"(Hi)  operates  air  or  water  pollution  control  facili- 
ties. " 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  obligations  issued  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  218.  TREATMENT  OF  CERTAIN  REFUNDING  OBLIGATIONS. 

(a)  General  Rule.— Paragraph  (1)  of  section  103(b)  of  the  Inter- 
nal Revenue  Code  of  1954  shall  not  apply  to  any  qualified  refund- 
ing obligation  issued  by  a  qualified  issuer  after  the  date  of  the  en- 
actment of  this  Act. 

(b)  Qualified  Refunding  Obligation. — For  purposes  of  subsec- 
tion (a),  a  qualified  refunding  obligation  is  any  obligation  issued  as 
part  of  an  issue  if— 

(1)  substantially  all  of  the  proceeds  of  such  issue  are  used  to 
defease  refunded  bonds  which  were  issued  under  a  pooled  secu- 
rity arrangement  pursuant  to  a  bond  resolution  which  was 
adopted  in  1974  and  under  which  at  least  20  facilities  have 
been  financed  before  1978,  and 

(2)  each  refunded  bond  is  to  be  retired  within  6  months  after 
the  first  date  on  which  there  is  no  premium  for  early  retirement 
of  such  bond. 

(c)  Qualified  Issuer. — For  purposes  of  subsection  (a),  a  qualified 
issuer  is  a  political  subdivision  created  by  a  State  in  1932  which  is 
engaged  primarily  in  promoting  economic  development. 

SEC   219.   LIMITATION  ON  MATURITY  OF  INDUSTRIAL  DEVELOPMENT 
BONDS. 

(a)  General  Rule. — Subsection  (b)  of  section  103  (relating  to  in- 
dustrial development  bonds)  is  amended  by  adding  at  the  end  there- 
of the  following  new  paragraph: 
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"(14)  Maturity  may  not  exceed  120  percent  of  economic 

LIFE. — 

"(A)  General  rule. — Paragraphs  (4),  (5),  (6),  and  (7) 
shall  not  apply  to  any  obligation  issued  as  part  of  an  issue 
if- 

"(i)  the  average  maturity  of  the  obligations  which  are 
part  of  such  issue,  exceeds 

"(ii)  120  percent  of  the  average  reasonably  expected 
economic  life  of  the  facilities  being  financed  with  the 
proceeds  of  such  issue. 
"(B)  Determination  of  averages. — For  purposes  of  sub- 
paragraph (A) — 

"(i)  the  average  maturity  of  any  issue  shall  be  deter- 
mined by  taking  into  account  the  respective  issue  prices 
of  the  obligations  which  are  issued  as  part  of  such 
issue,  and 

"(ii)  the  average  reasonably  expected  economic  life  of 
the  facilities  being  financed  with  any  issue  shall  be  de- 
termined by  taking  into  account  the  respective  cost  of 
such  facilities. 
"(C)  Special  rules.— 

"(i)  Determination  of  economic  life. — For  pur- 
poses of  this  paragraph,  the  reasonably  expected  eco- 
nomic life  of  any  facility  shall  be  determined  as  of  the 
later  of— 

"(I)  the  date  on  which  the  obligations  are  issued, 

or 

"(II)  the  date  on  which  the  facility  is  placed  in 
service  (or  expected  to  be  placed  in  service), 
"(ii)  Treatment  of  land.— 

"(I)  Land  not  taken  into  account. — Except  as 
provided  in  subclause  (II),  land  shall  not  be  taken 
into  account  under  subparagraph  (A)(ii). 

"(II)  Issues  where  25  percent  or  more  of  pro- 
ceeds used  to  finance  land. — If  25  percent  or 
more  of  the  proceeds  of  any  issue  is  used  to  finance 
land,  such  land  shall  be  taken  into  account  under 
subparagraph  (A)(ii)  and  shall  be  treated  as 
having  an  economic  life  of  50  years.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  obligations  issued  after  December  31,  1982. 

SEC.  220.  MORTGAGE  SUBSIDY  BONDS. 

(a)  Increase  in  Amount  of  Mortgage  Interest  Limitation. — 

(1)  In  general.— Subparagraph  (A)  of  section  103A(i)(2)  (re- 
lating to  effective  rate  of  mortgage  interest)  is  amended  by  strik- 
ing out  "1  percentage  point"  and  inserting  in  lieu  thereof  "1.125 
percentage  points". 

(2)  Clarification  of  prepayment  assumptions.— Clause  (iv) 
of  section  103A(i)(2)(B)  (relating  to  prepayment  assumptions)  is 
amended  to  read  as  follows: 

"(iv)  Prepayment  assumptions. — In  determining  the 
effective  rate  of  interest — 
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"(I)  it  shall  be  assumed  that  the  mortgage  pre- 
payment rate  will  be  the  rate  set  forth  in  the  most 
recent  mortgage  maturity  experience  table  pub- 
lished by  the  Federal  Housing  Administration  for 
the  State  (or,  if  available,  the  area  within  the 
State)  in  which  the  residences  are  located,  and 

"(II)  prepayments  of  principal  shall  be  treated  as 
received  on  the  last  day  of  the  month  in  which  the 
issuer  reasonably  expects  to  receive  such  prepay- 
ments. " 

(3)  Conforming  amendments. — 

(A)  The  paragraph  heading  of  paragraph  (2)  of  section 
103 A(i)  is  amended  by  striking  out  "l  percentage  point" 
and  inserting  in  lieu  thereof  "1.125  percentage  points". 

(B)  Subparagraph  (C)  of  section  103A(i)(4)  is  amended — 

(i)  by  striking  out  '1  percentage  point"  in  clause  (ii) 
and  inserting  in  lieu  thereof  "1.125  percentage  points", 
and 

(ii)  by  striking  out  "1  percentage  point"  in  the  cap- 
tion and  inserting  in  lieu  thereof  "1.125  percentage 
points". 

(b)  Disposition  of  Nonmortgage  Investment  in  Case  of 
Loss. — Paragraph  (3)  of  section  103 A(i)  (relating  to  nonmortgage  in- 
vestment requirements)  is  amended  by  adding  at  the  end  thereof  the 
following  new  subparagraph: 

"(D)  No  disposition  in  case  of  loss. — This  paragraph 
shall  not  require  the  sale  or  disposition  of  any  investment 
if  such  sale  or  disposition  would  result  in  a  loss  which  ex- 
ceeds the  amount  which  would  be  paid  or  credited  to  the 
mortgagors  under  paragraph  (4)(A)  (but  for  such  sale  or  dis- 
position) at  the  time  of  such  sale  or  disposition.  " 

(c)  Requirement  That  Mortgagors  Be  First  Time  Home- 
buyers. — Subsection  (e)  of  section  103 A  (relating  to  3-year  require- 
ment) is  amended  to  read  as  follows: 

"(e)  3-Year  Requirement. — 

"(1)  In  general. — An  issue  meets  the  requirements  of  this 
subsection  only  if  90  percent  or  more  of  the  lendable  proceeds  of 
such  issue  are  used  to  finance  the  residences  of  mortgagors  who 
had  no  present  ownership  interest  in  their  principal  residences 
at  any  time  during  the  3-year  period  ending  on  the  date  their 
mortgage  is  executed. 

"(2)  Exceptions. — For  purposes  of  paragraph  (1),  the  proceeds 
of  an  issue  which  are  used — 

"(A)  to  provide  financing  with  respect  to  targeted  area 
residences, 

"(B)  to  provide  qualified  home  improvement  loans,  and 
"(C)  to  provide  qualified  rehabilitation  loans, 
shall  not  be  taken  into  account. 

"(3)  Mortgagor  s  interest  in  residence  being  financed.— 
For  purposes  of  paragraph  (1),  a  mortgagors  interest  in  the  resi- 
dence with  respect  to  which  the  financing  is  being  provided 
shall  not  be  taken  into  account. " 

(d)  Increase  in  Maximum  Purchase  Price.— Subsection  (f)  of  sec- 
tion 103A  (relating  to  purchase  price  requirement)  is  amended — 


d>  by  striking  out  "90  percent"  each  place  it  appears  and  in- 
serting in  lieu  thereof  "110  percent"  and 

(2)  by  striking  out  "110  percent"  in  paragraph  (5)  and  insert- 
ing in  lieu  thereof  "120 percent", 
(e)  Treatment  of  Cooperative  Housing  Corporations.— Sub- 
section (I)  of  section  103A  (relating  to  other  definitions  and  special 
rules'  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(10)  COOPERA  TIVE  HO  USING  CORPOFLA  TIONS.  — 

"(A)  In  gener.au — In  the  case  of  any  cooperative  housing 
corporation  — 

lt(i)  each  dwelling  unit  shall  be  treated  as  if  it  were 
actually  owned  by  the  person  entitled  to  occupy  such 
dwelling  unit  by  reason  of  his  ownership  of  stock  in 
the  corporation,  and 

"(ii)  any  indebtedness  of  the  corporation  allocable  to 
the  dwelling  unit  shall  be  treated  as  if  it  were  indebt- 
edness of  the  shareholder  entitled  to  occupy  the  dwell- 
ing unit. 

"(B)  Adjustment  to  targeted  area  requirement. — In 
the  case  of  any  issue  to  provide  financing  to  a  cooperative 
housing  corporation  with  respect  to  cooperative  housing  not 
located  in  a  targeted  area,  to  the  extent  provided  in  regula- 
tions, such  issue  may  be  combined  with  1  or  more  other 
issues  for  purposes  of  determining  whether  the  require- 
ments of  subsection  (h>  are  met. 

"(C)  Cooperative  housing  corporation.— The  term  'co- 
operative housing  corporation '  has  the  meaning  give  to 
such  term  by  section  216(b)(1).  " 
(f>  Effective  Dates.— 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  obligations  issued  after  the  date  of  the  enactment  of 
this  Act. 

(2)  First  time  homebuyer  requirement.  —  The  amendments 
made  by  subsection  (c)  shall  also  apply  to  obligations  issued 
after  April  24.  1979.  and  before  the  date  of  the  enactment  of 
this  Act  but  only  to  the  extent  that  the  proceeds  of  such  obliga- 
tions are  not  committed  as  of  the  date  of  the  enactment  of  this 
Act. 

SEC.  221.  INDUSTRIAL  DEVELOPMENT  BONDS  FOR  CERTAIN  RESIDENTIAL 
RENTAL  PROPERTY. 

(a)  In  General. — Subparagraph  (A)  of  section  103(b)(4)  (relating 
to  certain  exempt  activities)  is  amended  to  read  as  follows: 

"(A)  projects  for  residential  rental  property  if  each  obliga- 
tion issued  pursuant  to  the  issue  is  in  registered  form  and 
if  at  all  times  during  the  qualified  project  period — 

"(i>  15  percent  or  more  in  the  case  of  targeted  area 
projects,  or 

"(ii>  20  percent  or  more  in  the  case  of  any  other  proj- 
ect. 

of  the  units  in  each  project  are  to  be  occupied  by  individ- 
uals of  low  or  moderate  income,  ". 
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(b)  Definitions. — Subsection  (b)  of  section  103  (relating  to  indus- 
trial development  bonds)  is  amended  by  inserting  after  paragraph 
(11)  the  following  new  paragraph: 

(12)  Projects  for  residential  rental  property. — For  pur- 
poses of  paragraph  (4)(A) — 

"(A)  Targeted  area  project— The  term  'targeted  area 
project 1  means — 

"(V  a  project  located  in  a  qualified  census  tract 
(within  the  meaning  of  section  103A(k)(2)),  or 

"(ii)  an  area  of  chronic  economic  distress  (within  the 
meaning  of  section  103A(k)(3)X 
"(B)  Qualified  project  period. — The  term  'qualified 
project  period'  means  the  period  beginning  on  the  first  day 
on  which  10  percent  of  the  units  in  the  project  are  occupied 
and  ending  on  the  later  of— 

"(i)  the  date  which  is  10  years  after  the  date  on 
which  50  percent  of  the  units  in  the  project  are  occu- 
pied, 

"(ii)  the  date  which  is  a  qualified  number  of  days 

after  the  date  on  which  any  of  the  units  in  the  project 

are  occupied,  or 

"(Hi)  the  date  on  which  any  assistance  provided  with 

respect  to  the  project  under  section  8  of  the  United 

States  Housing  Act  of  1937  terminates. 
For  purposes  of  clause  (ii),  the  term  'qualified  number' 
means,  with  respect  to  an  obligation  described  in  para- 
graph (4)(A),  50  percent  of  the  number  of  days  which  com- 
prise the  term  of  the  obligation  with  the  longest  maturity. 

"(C)  Individuals  of  low  and  moderate  income. — Indi- 
viduals of  low  and  moderate  income  shall  be  determined  by 
the  Secretary  in  a  manner  consistent  with  determinations 
of  lower  income  families  under  section  8  of  the  United 
States  Housing  Act  of  1937  (or  if  such  program  is  terminat- 
ed, under  such  program  as  in  effect  immediately  before 
such  termination),  except  that  the  percentage  of  median 
gross  income  which  qualifies  as  low  or  moderate  income 
shall  be  80  percent. " 

(c)  Conforming  Amendments. — 

(1)  Paragraph  (4)  of  section  103(b)  is  amended  by  striking  out 
the  second  sentence  thereof. 

(2)  Subsection  (k)  of  section  1104  of  the  Mortgage  Subsidy 
Bond  Tax  Act  of  1980  is  hereby  repealed. 

(d)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  obligations 
issued  after  the  date  of  the  enactment  of  this  Act. 

(2)  Exception. — The  amendments  made  by  this  section  shall 
not  apply  with  respect  to  any  obligation  to  which  the  amend- 
ments made  by  section  1103  of  the  Mortgage  Subsidy  Bond  Tax 
Act  of  1980  do  not  apply  by  reason  of  section  1104  of  such  Act. 
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PART  V— MERGERS  AND  ACQUISITIONS 

Subpart  A — Changes  in  Tax  Treatment  of  Partial  Liquidations  and 
of  Certain  Distributions  of  Appreciated  Property 

SEC.  222.  PARTIAL  LIQUIDATIONS. 

(a)  Section  331  (Which  Provides  Capital  Gain  or  Loss  Treat- 
ment For  Shareholders  in  Liquidations)  Limited  to  Complete 
Liquidations. — Subsection  (a)  of  section  331  (relating  to  gain  or  loss 
to  shareholders  in  corporate  liquidations)  is  amended  to  read  as  fol- 
lows: 

"(a)  Distributions  in  Complete  Liquidation  Treated  as  Ex- 
changes.— Amounts  received  by  a  shareholder  in  a  distribution  in 
complete  liquidation  of  a  corporation  shall  be  treated  as  in  full  pay- 
ment in  exchange  for  the  stock. " 

(b)  Section  336  (Which  Provides  Nonrecognition  of  Gain  and 
Loss  on  Distributions  by  Liquidating  Corporation)  Limited  to 
Complete  Liquidations. — Subsection  (a)  of  section  336  (relating  to 
distributions  of  property  in  liquidation)  is  amended  by  striking  out 
"partial  or  complete  liquidation"  and  inserting  in  lieu  thereof 
"complete  liquidation  ". 

(c)  Distributions  to  Noncorporate  Shareholders  Which 
Qualify  as  Partial  Liquidations  Under  Existing  Law  Treated 
as  Redemptions.— 

(1)  Subsection  (b)  of  section  302  (relating  to  redemptions  treat- 
ed as  exchanges)  is  amended  by  redesignating  paragraph  (4)  as 
paragraph  (5)  and  by  inserting  after  paragraph  (3)  the  following 
new  paragraph: 

"(4)  Redemption  from  noncorporate  shareholder  in  par- 
tial liquidation. — Subsection  (a)  shall  apply  to  a  distribution 
if  such  distribution  is — 

"(A)  in  redemption  of  stock  held  by  a  shareholder  who  is 
not  a  corporation,  and 

"(B)  in  partial  liquidation  of  the  distributing  corpora- 
tion. " 

(2)  Section  302  is  amended  by  redesignating  subsection  (e)  as 
subsection  (f)  and  by  inserting  after  subsection  (d)  the  following 
new  subsection: 

"(e)  Partial  Liquidation  Defined. — 

"(1)  In  general. — For  purposes  of  subsection  (b)(4),  a  distribu- 
tion shall  be  treated  as  in  partial  liuidation  of  a  corporation 
if- 

"(A)  the  distribution  is  not  essentially  equivalent  to  a 
dividend  (determined  at  the  corporate  level  rather  than  at 
the  shareholder  level),  and 

"(B)  the  distribution  is  pursuant  to  a  plan  and  occurs 
within  the  taxable  year  in  which  the  plan  is  adopted  or 
within  the  succeeding  taxable  year. 
"(2)  Termination  of  business.— The  distributions  which 
meet  the  requirements  of  paragraph  (1)(A)  shall  include  (but 
shall  not  be  limited  to)  a  distribution  which  meets  the  require- 
ments of  subparagraphs  (A)  and  (B)  of  this  paragraph: 
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"(A)  The  distribution  is  attributable  to  the  distributing 
corporation  s  ceasing  to  conduct,  or  consists  of  the  assets  of, 
a  qualified  trade  or  business. 

"(B)  Immediately  after  the  distribution,  the  distributing 
corporation  is  actively  engaged  in  the  conduct  of  a  quali- 
fied trade  or  business. 
"(3)  Qualified  trade  or  business. — For  purposes  of  para- 
graph (2),  the  term  'qualified  trade  or  business f  means  any 
trade  or  business  which — 

"(A)  was  actively  conducted  throughout  the  5-year  period 
ending  on  the  date  of  the  redemption,  and 

"(B)  was  not  acquired  by  the  corporation  within  such 
period  in  a  transaction  in  which  gain  or  loss  was  recog- 
nized in  whole  or  in  part 
"(4)  Redemption  may  be  pro  rata. — Whether  or  not  a  re- 
demption meets  the  requirements  of  subparagraphs  (A)  and  (B) 
of  paragraph  (2)  shall  be  determined  without  regard  to  whether 
or  not  the  redemption  is  pro  rata  with  respect  to  all  of  the 
shareholders  of  the  corporation. 

"(5)  Treatment  of  certain  pass-thru  entities. — For  pur- 
poses of  determining  under  subsection  (b)(4)  whether  any  stock 
is  held  by  a  shareholder  who  is  not  a  corporation,  any  stock 
held  by  a  partnership,  estate,  or  trust  shall  be  treated  as  if  it 
were  actually  held  proportionately  by  its  partners  or  benefici- 
aries. " 

(3)  Subsection  (a)  of  section  302  is  amended  by  striking  out 
"paragraph  (1),  (2),  or  (3)"  and  inserting  in  lieu  thereof  "para- 
graph (1),  (2),  (3),  or(4r. 

(4)  Paragraph  (5)  of  section  302(b)  (as  redesignated  by  para- 
graph (1))  is  amended — 

(A)  by  striking  out  "paragraph  (2)  or  (3)"  and  inserting  in 
lieu  thereof  "paragraph  (2),  (3),  or  (4)",  and 

(B)  by  striking  out  "paragraph  (1)  or  (2)"  and  inserting  in 
lieu  thereof  "paragraph  (1),  (2),  or  (4)". 

(d)  Definition  and  Special  Rule. — Section  346  (defining  partial 
liquidation)  is  amended  to  read  as  follows: 

"SEC.  346.  DEFINITION  AND  SPECIAL  RULE. 

"(a)  Complete  Liquidation. — For  purposes  of  this  subchapter,  a 
distribution  shall  be  treated  as  in  complete  liquidation  of  a  corpora- 
tion if  the  distribution  is  one  of  a  series  of  distributions  in  redemp- 
tion of  all  of  the  stock  of  the  corporation  pursuant  to  a  plan. 

"(b)  Transactions  Which  Might  Reach  Same  Result  as  Par- 
tial Liquidations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  ensure  that  the  purposes  of  subsections  (a) 
and  (b)  of  section  222  of  the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (which  repeal  the  special  tax  treatment  for  partial  liqui- 
dations) may  not  be  circumvented  through  the  use  of  section  355, 
351,  337,  or  any  other  provision  of  law  or  regulations  (including  the 
consolidated  return  regulations). " 

(e)  Technical  and  Conforming  Amendments. — 

(1)  The  following  provisions  are  each  amended  by  striking  out 
"partial  or  complete  liquidation"  and  inserting  in  lieu  thereof 
"complete  liquidation": 
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(A)  Paragraph  (2)  of  section  306(h)  (relating  to  exceptions). 

(B)  Subsection  (b)  of  section  331  (relating  to  nonapplica- 
tion  of  section  301). 

(C)  Subsection  (a)  of  section  334  (relating  to  basis  of  prop- 
erty received  in  liquidations). 

(D)  Paragraph  (1)  of  section  336(b)  (relating  to  distribu- 
tions of  LIFO  inventory). 

(2)  Subparagraph  (B)  of  section  306(b)(1)  (relating  to  exception 
for  redemptions)  is  amended  by  striking  out  "section  302(b)(3)" 
and  inserting  in  lieu  thereof  "paragraph  (3)  or  (4)  of  section 
302(b)". 

(3)  Subsection  (e)  of  section  312  (relating  to  special  rule  for 
partial  liquidation  and  certain  redemptions)  is  amended — 

(A)  by  striking  out  "in  partial  liquidation  (whether 
before,  on,  or  after  June  22,  1954)  or";  and 

(B)  by  striking  out  "Partial  Liquidations  and"  in  the 
heading  thereof. 

(4)  Section  338  (as  in  effect  on  the  day  before  the  date  of  the 
enactment  of  this  Act)  is  hereby  repealed. 

(5)  Paragraph  (2)  of  section  341(a)  (relating  to  collapsible  cor- 
porations) is  amended  to  read  as  follows: 

"(2)  a  distribution — 

"(A)  in  complete  liquidation  of  a  collapsible  corporation 
if  such  distribution  is  treated  under  this  part  as  in  part  or 
full  payment  in  exchange  for  stock,  or 

"(B)  in  partial  liquidation  (within  the  meaning  of  section 
302(e))  of  a  collapsible  corporation  if  such  distribution  is 
treated  under  section  302(b)(4)  as  in  part  or  full  payment  in 
exchange  for  the  stock,  and". 

(6)  Paragraph  (1)  of  section  543(a)  (relating  to  personal  hold- 
ing company  income)  is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  subparagraph  (A), 

(B)  by  striking  out  the  period  at  the  end  of  subparagraph 
(B)  and  inserting  in  lieu  thereof  "  and",  and 

(C)  by  adding  at  the  end  thereof  the  following  new  sub- 
paragraph: 

"(C)  dividends  to  which  section  302(b)(4)  would  apply  if 
the  corporation  were  an  individual. " 

(7)  Paragraph  (1)  of  section  562(b)  (relating  to  distributions  in 
liquidation)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  sentence: 

"For  purposes  of  subparagraph  (A),  a  liquidation  includes  a  re- 
demption of  stock  to  which  section  302  applies. " 

(8) (A)  The  heading  and  table  of  sections  for  subpart  D  of  part 
II  of  subchapter  C  of  chapter  1  are  amended  to  read  as  follows: 

"Subpart  D — Definition  and  Special  Rule 

"Sec.  3U6.  Definition  and  special  rule." 

(B)  The  item  relating  to  subpart  D  in  table  of  subparts  for 
such  part  II  is  amended  to  read  as  follows: 

"Subpart  D — Definition  and  special  rule." 

(f)  Effective  Dates. — 
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(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  distributions  after  August  31,  1982. 

(2)  Exceptions. — 

(A)  Ruling  requests. — The  amendments  made  by  this 
section  shall  not  apply  to  distributions  made  by  any  corpo- 
ration if— 

(i) (I)  on  July  22,  1982,  there  was  a  ruling  request  by 
such  corporation  pending  with  the  Internal  Revenue 
Service  as  to  whether  such  distributions  would  qualify 
as  a  partial  liquidation,  or 

(II)  within  the  period  beginning  on  July  12,  1981, 
and  ending  on  July  22,  1982,  the  Internal  Revenue 
Service  granted  a  ruling  to  such  corporation  that  the 
distributions  would  qualify  as  a  partial  liquidation, 
and 

(ii)  such  distributions  are  pursuant  to  a  plan  of  par- 
tial liquidation  adopted  before  October  1,  1982  (or,  if 
later,  90  days  after  the  date  on  which  the  Internal  Rev- 
enue Service  granted  a  ruling  pursuant  to  the  request 
described  in  clause  (i)(D). 

(B)  Plans  adopted  before  July  23,  1982. — The  amend- 
ments made  by  this  section  shall  not  apply  to  distributions 
made  pursuant  to  a  plan  of  partial  liquidation  adopted 
before  July  23,  1982. 

(C)  Control  acquired  after  1981  and  before  July  23, 
1982. — The  amendments  made  by  this  section  shall  not 
apply  to  distributions  made  pursuant  to  a  plan  of  partial 
liquidation  adopted  before  October  1,  1982,  where  control  of 
the  corporation  making  the  distributions  was  acquired 
after  December  31,  1981,  and  before  July  23,  1982. 

(D)  Tender  offer  of  binding  contract  outstanding 
on  July  22,  1982.— 

(i)  In  general. — The  amendments  made  by  this  sec- 
tion shall  not  apply  to  distributions  made  by  a  corpora- 
tion if— 

(I)  such  distributions  are  pursuant  to  a  plan  of 
liquidation  adopted  before  October  1,  1982,  and 

(II)  control  of  such  corporation  was  acquired 
after  July  22,  1982,  pursuant  to  a  tender  offer  or 
binding  contract  outstanding  on  such  date. 

(ii)  Extension  of  time  for  adopting  plan  where 

ACQUISITION  SUBJECT  TO  FEDERAL  REGULATORY  APPROV- 
AL.— If  the  acquisition  described  in  clause  (i)(II)  is  sub- 
ject to  approval  by  a  Federal  regulatory  agency,  clause 
(i)  shall  be  applied  by  substituting  for  "October  1, 
1982"  the  date  which  is  90  days  after  the  date  on 
which  approval  by  the  Federal  regulatory  agency  of 
such  acquisition  becomes  final 

"(Hi)  Special  rule  where  offer  subject  to  ap- 
proval BY  FOREIGN  REGULATORY  BODY. — In  any  COSe 
where  an  offer  to  acquire  stock  in  a  corporation  was 
subject  to  intervention  by  a  foreign  regulatory  body  and 
a  public  announcement  of  such  an  offer  resulted  in  the 
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intervention  by  such  foreign  regulatory  bodx  before 
July  23,  1982— 

(I)  such  public  announcement  shall  be  treated  as 
a  tender  offer,  and 

(II)  clause  (i)  shall  be  applied  by  substituting  for 
"October  1,  1982"  the  date  which  is  90  days  after 
the  date  on  which  such  regulatory  body  approves  a 
public  offer  to  acquire  stock  in  such  corporation. 

(iv)  Special  rule  where  one-third  of  shares  ac- 
quired DURING  MARCH  AND  APRIL  1982. — If— 

(I)  one-third  or  more  of  the  shares  of  a  corpora- 
tion were  acquired  by  another  corporation  during 
March  and  April  1982,  and 

(II)  during  March  or  April  1982.  the  acquiring 
corporation  filed  with  the  Federal  Trade  Commis- 
sion notification  of  its  intent  to  acquire  control  of 
the  acquired  corporation, 

subclause  (I)  of  clause  (i)  shall  not  apply  with  respect  to 
distributions  made  by  the  acquired  corporation. 
(E)  Insurance  companies. — The  amendments  made  by 
this  section  shall  not  apply  to  distributions  made  by  an  in- 
surance company  pursuant  to  a  plan  of  partial  liquidation 
adopted  before  October  1,  1982,  where  control  was  acquired 
by  the  distributee  or  its  parent  after  December  SI,  1980,  and 
before  July  23,  1982,  and  the  conduct  of  the  insurance  busi- 
ness by  the  distributee  is  conditioned  on  approval  by  a 
State  regulatory  authority. 
For  purposes  of  this  paragraph,  the  term  "control"  has  the 
meaning  given  to  such  term  by  section  368(c)  of  the  Internal 
Revenue  Code  of  1954. 

(3)  Approval  of  plan  by  board  of  directors. — For  pur- 
poses of— 

(A)  paragraph  (2),  and 

(B)  applying  section  346(a)(2)  of  the  Internal  Revenue 
Code  of  1954  (as  in  effect  on  the  day  before  the  date  of  the 
enactment  of  this  Act)  to  distributions  to  which  (but  for 
paragraph  (2))  the  amendments  made  by  this  section  would 
apply, 

a  plan  of  liquidation  shall  be  treated  as  adopted  when  ap- 
proved by  the  corporation  s  board  of  directors. 

(4)  Coordination  with  amendments  made  by  section  299. — 
For  purposes  of  section  338(e)(2)(C)  of  the  Internal  Revenue  Code 
of  1954  (as  added  by  section  229),  any  property  acquired  in  a 
distribution  to  which  the  amendments  made  by  this  section  do 
not  apply  by  reason  of  paragraph  (2)  shall  be  treated  as  ac- 
quired before  September  1,  1982. 

SEC.  223.  DISTRIBUTION  OF  APPRECIATED  PROPERTY  IN  REDEMPTION  OF 
STOCK 

(a)  Amendments  to  Certain  Exceptions  to  Recognition  of 
Gain  — 

(1)  In  general. — Subparagraphs  (A),  (B),  and  (C)  of  section 
311(d)(2)  (relating  to  appreciated  property  used  to  redeem  stock) 
are  amended  to  read  as  follows: 
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"(A)  a  distribution  to  a  corporate  shareholder  if  the  basis 
of  the  property  distributed  is  determined  under  section 

301(d)(2); 

"(B)  a  distribution  to  which  section  302(b)(4)  applies  and 
which  is  made  with  respect  to  qualified  stock; 

"(C)  a  distribution  of  stock  or  an  obligation  of  a  corpora- 
tion if  the  requirements  of  paragraph  (2)  of  subsection  (e) 
are  met  with  respect  to  the  distribution;". 
(2)  Definitions  and  special  rules. — Section  311  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 
"(e)  Definitions  and  Special  Rules  for  Subsection  (d)(2).~For 
purposes  of  subsection  (d)(2)  and  this  subsection — 
"(1)  Qualified  stock. — 

"(A)  In  general. — The  term  'qualified  stock'  means  stock 
held  by  a  person  (other  than  a  corporation)  who  at  all  times 
during  the  lesser  of— 

"(i)  the  5-year  period  ending  on  the  date  of  distribu- 
tion, or 

"(ii)  the  period  during  which  the  distributing  corpo- 
ration (or  a  predecessor  corporation)  was  in  existence, 
held  at  least  10  percent  in  value  of  the  outstanding  stock  of 
the  distributing  corporation  (or  predecessor  corporation). 

"(B)  Determination  of  stock  held. — Section  318  shall 
apply  in  determining  ownership  of  stock  under  subpara- 
graph (A);  except  that,  in  applying  section  318(a)(1),  the 
term  'family'  includes  any  individual  described  in  section 
267(c)(4)  and  any  spouse  of  any  such  individual. 
"(2)  Distributions  of  stock  or  obligations  of  controlled 
corpora  tions.  — 

"(A)  Requirements. — A  distribution  of  stock  or  an  obli- 
gation of  a  corporation  (hereinafter  in  this  paragraph  re- 
ferred to  as  the  'controlled  corporation')  meets  the  require- 
ments of  this  paragraph  if— 

"(i)  such  distribution  is  made  with  respect  to  quali- 
fied stock, 

"(ii)  substantially  all  of  the  assets  of  the  controlled 
corporation  consists  of  the  assets  of  1  or  more  qualified 
businesses, 

"(Hi)  no  substantial  part  of  the  controlled  corpora- 
tion's nonbusiness  assets  were  acquired  from  the  dis- 
tributing corporation,  in  a  transaction  to  which  section 
351  applied  or  as  a  contribution  to  capital,  within  the 
5-year  period  ending  on  the  date  of  the  distribution, 
and 

"(iv)  more  than  50  percent  in  value  of  the  outstand- 
ing stock  of  the  controlled  corporation  is  distributed  by 
the  distributing  corporation  with  respect  to  qualified 
stock. 

"(B)  Definitions.— For  purposes  of  subparagraph  (A)— 
"(i)  Qualified  business. — The  term  'qualified  busi- 
ness '  means  any  trade  or  business  which — 

"(I)  was  actively  conducted  throughout  the  5-year 
period  ending  on  the  date  of  the  distribution,  and 
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"(II)  was  not  acquired  by  any  person  within  such 
period  in  a  transaction  in  which  gain  or  loss  was 
recognized  in  whole  or  in  part, 
"(ii)  Nonbusiness  asset. — The  term  'nonbusiness 
asset'  means  any  asset  not  used  in  the  active  conduct  of 
a  trade  or  business.  " 
(3)  Conforming  amendment.— Section  311(d)(2)  is  amended — 

(A)  by  inserting  "and  "  at  the  end  of  subparagraph  (E), 

(B)  by  striking  out  the  semicolon  and  "and"  at  the  end  of 
subparagraph  (F)  and  inserting  in  lieu  thereof  a  period, 
and 

(C)  by  striking  out  subparagraph  (G). 
(b)  Effective  Dates. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  distri- 
butions after  August  31,  1982. 

(2)  Distributions  pursuant  to  ruling  requests  before 
july  23,  1982. — In  the  case  of  a  ruling  request  under  section 
311(d)(2)(A)  of  the  Internal  Revenue  Code  of  1954  (as  in  effect 
before  the  amendments  made  by  this  section)  made  before  July 
23,  1982,  the  amendments  made  by  this  section  shall  not  apply 
to  distributions  made — 

(A)  pursuant  to  a  ruling  granted  pursuant  to  such  re- 
quest, and 

(B)  within  90  days  after  the  date  of  such  ruling. 

(3)  Distributions  pursuant  to  final  judgments  of 
court. — In  the  case  of  a  final  judgment  described  in  section 
311(d)(2)(C)  of  such  Code  (as  in  effect  before  the  amendments 
made  by  this  section)  rendered  before  July  23,  1982,  the  amend- 
ments made  by  this  section  shall  not  apply  to  distributions 
made  before  January  1,  1986,  pursuant  to  such  judgment. 

(4)  Certain  distributions  with  respect  to  stock  acquired 
before  may  1982. — The  amendments  made  by  this  section  shall 
not  apply  to  distributions — 

(A)  which  meet  the  requirements  of  section  311(d)(2)(A)  of 
such  Code  (as  in  effect  on  the  day  before  the  date  of  the  en- 
actment of  this  Act), 

(B)  which  are  made  on  or  before  August  31,  1983,  and 

(C)  which  are  made  with  respect  to  stock  acquired  after 
1980  and  before  May  1982. 

(5)  Distributions  of  timberland  with  respect  to  stock  of  forest 
products  company. — If— 

(A)  a  forest  products  company  distributes  timberland  to  a 
shareholder  in  redemption  of  the  common  and  preferred 
stock  in  such  corporation  held  by  such  shareholder, 

(B)  section  311(d)(2)(A)  of  the  Internal  Revenue  Code  of 
1954  (as  in  effect  before  the  amendments  made  by  this  sec- 
tion) would  have  applied  to  such  distributions,  and 

(C)  such  distributions  are  made  pursuant  to  1  of  2  options 
contained  in  a  contract  between  such  company  and  such 
shareholder  which  is  binding  on  August  31,  1982,  and  at 
all  times  thereafter, 

then  such  distributions  of  timberland  having  an  aggregate  fair 
market  value  on  August  31,  1982,  not  in  excess  of  $10,000,000  shall 
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be  treated  as  distributions  to  which  section  311(d)(2)(A)  of  such  Code 
(as  in  effect  before  the  date  of  the  enactment  of  this  Act)  applies. 

Subpart  B — Certain  Stock  Purchases  Treated  as  Asset  Purchases 

SEC.  224.  CERTAIN  STOCK  PURCHASES  TREATED  AS  ASSET  PURCHASES. 

(a)  General  Rule. — Subpart  B  of  part  II  of  subchapter  C  of  chap- 
ter 1  (relating  to  effects  on  corporation)  is  amended  by  adding  at  the 
end  thereof  the  following  new  section: 

"SEC.  338.  CERTAIN  STOCK  PURCHASES  TREATED  AS  ASSET  ACQUISITIONS. 

"(a)  General  Rule. — For  purposes  of  this  subtitle,  if  a  purchas- 
ing corporation  makes  an  election  under  this  section  (or  is  treated 
under  subsection  (e)  as  having  made  such  an  election),  then,  in  the 
case  of  any  qualified  stock  purchase,  the  target  corporation — 

"(1)  shall  be  treated  as  having  sold  all  of  its  assets  at  the 
close  of  the  acquisition  date  in  a  single  transaction  to  which 
section  337  applies,  and 

"(2)  shall  be  treated  as  a  new  corporation  which  purchased 
all  of  the  assets  referred  to  in  paragraph  (1)  as  of  the  beginning 
of  the  day  after  the  acquisition  date. 
"(b)  Price  at  Which  Deemed  Sale  Made. — 

"(1)  In  General. — For  purposes  of  subsection  (a),  the  assets  of 
the  target  corporation  shall  be  treated  as  sold  (and  purchased) 
at  an  amount  equal  to — 

"(A)  the  grossed-up  basis  of  the  purchasing  corporations 
stock  in  the  target  corporation  on  the  acquisition  date, 

"(B)  properly  adjusted  under  regulations  prescribed  by 
the  Secretary  for  liabilities  of  the  target  corporation  and 
other  relevant  items. 
"(2)  Grossed-up  basis. — For  purposes  of  paragraph  (1),  the 
grossed-up  basis  shall  be  an  amount  equal  to  the  basis  of  the 
purchasing  corporation  s  stock  in  the  target  corporation  on  the 
acquisition  date  multiplied  by  a  fraction — 

"(A)  the  numerator  of  which  is  100  percent,  and 
"(B)  the  denominator  of  which  is  the  percentage  of  stock 
(by  value)  of  the  target  corporation  held  by  the  purchasing 
corporation  on  the  acquisition  date. 
"(3)  Allocation  among  assets. — The  amount  determined 
under  paragraph  (1)  shall  be  allocated  among  the  assets  of  the 
target  corporation  under  regulations  prescribed  by  the  Secretary. 
"(c)  Special  Rules. — 

"(1)  Coordination  with  section  337  where  purchasing 
corporation  holds  less  than  100  percent  of  stock.— if 
during  the  1-year  period  beginning  on  the  acquisition  date  the 
maximum  percentage  (by  value)  of  stock  in  the  target  corpora- 
tion held  by  the  purchasing  corporation  is  less  than  100  percent, 
then  in  applying  section  337  for  purposes  of  subsection  (a)(1),  the 
nonrecognition  of  gain  or  loss  shall  be  limited  to  an  amount  de- 
termined by  applying  such  maximum  percentage  to  such  gain  or 
loss.  The  preceding  sentence  shall  not  apply  if  the  target  corpo- 
ration is  liquidated  during  such  1-year  period. 

"(2)  Certain  redemptions  where  election  made. — If,  in 
connection  with  a  qualified  stock  purchase  with  respect  to 
which  an  election  is  made  under  this  section,  the  target  corpo- 


175 


ration  makes  a  distribution  in  complete  redemption  of  all  of  the 
stock  of  a  shareholder  which  qualifies  under  section  302(b)(3) 
(determined  without  regard  to  the  application  of  section 
302(c)(2)((A)(ii)),  section  336  shall  apply  to  such  distribution  as 
if  it  were  a  distribution  in  complete  liquidation. 
"(d)  Purchasing  Corporation;  Target  Corporation;  Qualified 
Stock  Purchase. — For  purposes  of  this  section — 

"(1)  Purchasing  corporation. — The  term  'purchasing  corpo- 
ration' means  any  corporation  which  makes  a  qualified  stock 
purchase  of  stock  of  another  corporation. 

"(2)  Target  corporation. — The  term  'target  corporation' 
means  any  corporation  the  stock  of  which  is  acquired  by  an- 
other corporation  in  a  qualified  stock  purchase. 

(3)  Qualified  stock  purchase.— The  term  'qualified  stock 
purchase'  means  any  transaction  or  series  of  transactions  in 
which  stock  of  1  corporation  possessing — 

"(A)  at  least  80  percent  of  total  combined  voting  power  of 
all  classes  of  stock  entitled  to  vote,  and 

"(B)  at  least  80  percent  of  the  total  number  of  shares  of 
all  other  classes  of  stock  (except  nonvoting  stock  which  is 
limited  and  preferred  as  to  dividends), 
is  acquired  by  another  corporation  by  purchase  during  the  12- 
month  acquisition  period. 
"(e)  Deemed  Election  Where  Purchasing  Corporation  Ac- 
quires Asset  of  Target  Corporation. — 

"(1)  In  general. — A  purchasing  corporation  shall  be  treated 
as  having  made  an  election  under  this  section  with  respect  to 
any  target  corporation  if,  at  any  time  during  the  consistency 
period,  it  acquires  any  asset  of  the  target  corporation  (or  a 
target  affiliate). 

"(2)  Exceptions. — Paragraph  (1)  shall  not  apply  with  respect 
to  any  acquisition  by  the  purchasing  corporation  if— 

"(A)  such  acquisition  is  pursuant  to  a  sale  by  the  target 
corporation  (or  the  target  affiliate)  in  the  ordinary  course  of 
its  trade  or  business, 

"(B)  the  basis  of  the  property  acquired  is  determined  (in 
whole  or  in  part)  by  reference  to  the  adjusted  basis  of  such 
property  in  the  hands  of  the  person  from  whom  acquired, 
"(C)  such  acquisition  was  before  September  1,  1982, 
"(D)  to  the  extent  provided  in  regulations,  the  property 
acquired  is  located  outside  the  United  States,  or 

"(E)  such  acquisition  is  described  in  regulations  pre- 
scribed by  the  Secretary. 
"(3)  Anti-avoidance  rule. — Whenever  necessary  to  carry  out 
the  purpose  of  this  subsection  and  subsection  (f),  the  Secretary 
may  treat  stock  acquisitions  which  are  pursuant  to  a  plan  and 
which  meet  the  80  percent  requirements  of  subparagraphs  (A) 
and  (B)  of  subsection  (d)(3)  as  qualified  stock  purchases. 
"(f)  Consistency  Required  for  All  Stock  Acquisitions  From 
Same  Affiliated  Group. — If  a  purchasing  corporation  makes 
qualified  stock  purchases  with  respect  to  the  target  corporation  and 
1  or  more  target  affiliates  during  any  consistency  period,  then 
(except  as  otherwise  provided  in  subsection  (e)) — 
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"(1)  any  election  under  this  section  with  respect  to  the  first 
such  purchase  shall  apply  to  each  other  such  purchase,  and 

"(2)  no  election  may  be  made  under  this  section  with  respect 
to  the  second  or  subsequent  such  purchase  if  such  an  election 
was  not  made  with  respect  to  the  first  such  purchase. 
"(g)  Election. — 

"(1)  When  made. — Except  as  otherwise  provided  in  regula- 
tions, an  election  under  this  section  shall  be  made  not  later 
than  75  days  after  the  acquisition  date. 

"(2)  Manner. — An  election  by  the  purchasing  corporation 
under  this  section  shall  be  made  in  such  manner  as  the  Secre- 
tary shall  by  regulations  prescribe. 

"(3)  Election  irrevocable.— An  election  by  a  purchasing 
corporation  under  this  section,  once  made,  shall  be  irrevocable. 
"(h)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  12-month  acquisition  period. — The  term  '12-month  ac- 
quisition period'  means  the  12-month  period  beginning  with  the 
date  of  the  first  acquisition  by  purchase  of  stock  included  in  a 
qualified  stock  purchase. 

"(2)  Acquisition  date. — The  term  'acquisition  date1  means, 
with  respect  to  any  corporation,  the  first  day  on  which  there  is 
a  qualified  stock  purchase  with  respect  to  the  stock  of  such  cor- 
poration. 

"(3)  Purchase.— 

"(A)  In  general. — The  term  'purchase'  means  any  acqui- 
sition of  stock,  but  only  if— 

"(i)  the  basis  of  the  stock  in  the  hands  of  the  pur- 
chasing corporation  is  not  determined  (I)  in  whole  or  in 
part  by  reference  to  the  adjusted  basis  of  such  stock  in 
the  hands  of  the  person  from  whom  acquired,  or  (II) 
under  section  1014(a)  (relating  to  property  acquired 
from  a  decedent), 

u(ii)  the  stock  is  not  acquired  in  an  exchange  to 
which  section  351  applies,  and 

"(Hi)  the  stock  is  not  acquired  from  a  person  the  own- 
ership of  whose  stock  would,  under  section  318(a)  (other 
than  paragaraph  (4)  thereof),   be  attributed  to  the 
person  acquiring  such  stock. 
"(B)  Deemed  purchase  of  stock  of  subsidiaries.— If 
stock  in  a  corporation  is  acquired  by  purchase  (within  the 
meaning  of  subparagraph  (A))  and,  as  a  result  of  such  ac- 
quisition, the  corporation  making  such  purchase  is  treated 
(by  reason  of  section  318(a))  as  owning  stock  in  a  3rd  corpo- 
ration,  the  corporation  making  such  purchase  shall  be 
treated  as  having  purchased  such  stock  in  such  3rd  corpo- 
ration. The  corporation  making  such  purchase  shall  be 
treated  as  purchasing  stock  in  the  3rd  corporation  by 
reason  of  the  preceding  sentence  on  the  first  day  on  which 
the  purchasing  corporation  is  considered  under  section 
318(a)  as  owning  such  stock. 
"(4)  Consistency  period.— 
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"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'consistency  period'  means  the  period  consist- 
ing of— 

"(i)  the  1-year  period  before  the  beginning  of  the  12- 
month  acquisition  period  for  the  target  corporation, 

"(ii)  such  acquisition  period  (up  to  and  including  the 
acquisition  date),  and 

(i(iii)  the  1-year  period  beginning  on  the  day  after  the 
acquisition  date. 
"(B)  Extension  where  there  is  plan. — The  period  re- 
ferred to  in  subparagraph  (A)  shall  also  include  any  period 
during  which  the  Secretary  determines  that  there  was  in 
effect  a  plan  to  make  a  qualified  stock  purchase  plus  1  or 
more  other  qualified  stock  purchases  (or  asset  acquisitions 
described  in  subsection  (e))  with  respect  to  the  target  corpo- 
ration or  any  target  affiliate. 
"(5)  Affiliated  group. — The  term  'affiliated  group'  has  the 
meaning  given  to  such  term  by  section  1504(a)  (determined  with- 
out regard  to  the  exceptions  contained  in  section  1504(b)). 
"(6)  Target  affiliate. — 

"(A)  In  general. — A  corporation  shall  be  treated  as  a 
target  affiliate  of  the  target  corporation  if  each  of  such  cor- 
porations was,  at  any  time  during  so  much  of  the  consisten- 
cy period  as  ends  on  the  acquisition  date  of  the  target  cor- 
poration, a  member  of  an  affiliated  group  which  had  the 
same  common  parent. 

"(B)  Certain  foreign  corporations,  etc. — Except  as 
otherwise  provided  in  regulations  (and  subject  to  such  con- 
ditions as  may  be  provided  in  regulations) — 

"(i)  the  term  'target  affiliate'  does  not  include  a  for- 
eign corporation,  a  DISC,  a  corporation  described  in 
section  934(b),  or  a  corporation  to  which  an  election 
under  section  936  applies,  and 

"(ii)  stock  held  by  a  target  affiliate  in  a  foreign  cor- 
poration or  a  domestic  corporation  which  is  a  DISC  or 
described  in  section  1248(e)  shall  be  excluded  from  the 
operation  of  this  section. 
"(7)  Acquisitions  by  purchasing  corporation  include  ac- 
quisitions  BY   CORPORATIONS   AFFILIATED    WITH  PURCHASING 
corporation. — Except  as  otherwise  provided  in  regulations,  an 
acquisition  of  stock  or  assets  by  any  member  of  an  affiliated 
group  which  includes  a  purchasing  corporation  shall  be  treated 
as  made  by  the  purchasing  corporation, 
"(i)  Regulations. — The  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  ensure  that  the  purposes  of  this  section  to 
require  consistency  of  treatment  of  stock  and  asset  purchases  with 
respect  to  a  target  corporation  and  its  target  affiliates  (whether  by 
treating  all  of  them  as  stock  purchases  or  as  asset  purchases)  may 
not  be  circumvented  through  the  use  of  any  provision  of  law  or  regu- 
lations (including  the  consolidated  return  regulations).  " 

(b)  Repeal  of  Section  334(b)(2).— Subsection  (b)  of  section  334  (re- 
lating to  limitation  of  subsidiary)  is  amended  to  read  as  follows: 
"(b)  Liquidation  of  Subsidiary.— 
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"(1)  Distribution  in  complete  liquidation. —If  property  is 
received  by  a  corporation  in  a  distribution  in  a  complete  liqui- 
dation to  which  section  332(a)  applies,  the  basis  of  the  property 
in  the  hands  of  the  distributee  shall  be  the  same  as  it  would  be 
in  the  hands  of  the  transferor. 

"(2)  Transfers  to  which  section  332(c)  applies. — If  proper- 
ty is  received  by  a  corporation  in  a  transfer  to  which  section 
332(c)  applies,  the  basis  of  the  property  in  the  hands  of  the 
transferee  shall  be  the  same  as  it  would  be  in  the  hands  of  the 
transferor. 

"(3)  Distributee  defined. — For  purposes  of  this  subsection, 
the  term  'distributee1  means  only  the  corporation  which  meets 
the  80-percent  stock  ownership  requirements  specified  in  section 

332(b). " 

(c)  Technical  Amendments. — 

(1)  Subparagraph  (E)  of  section  168(e)(4)  (relating  to  liquida- 
tion of  subsidiary,  etc.)  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  "A  similar  rule  shall  apply  in  the 
case  of  a  deemed  liquidation  under  section  338. " 

(2)  Clause  (i)  of  section  168(f)(10)(B)  is  amended  by  striking 
out  "(other  than  a  transaction  with  respect  to  which  the  basis  is 
determined  under  section  334(b)(2))". 

(3)  Paragraph  (4)  of  section  318(b)  is  amended  to  read  as  fol- 
lows: 

"(4)  section  338(h)(3)(B)  (relating  to  purchase  of  stock  from 
subsidiaries,  etc.); ". 

(4)  Paragraph  (2)  of  section  336(b)  is  amended  by  striking  out 
"334(b)(1)"  each  place  it  appears  and  inserting  in  lieu  thereof 
"334(b)". 

(5)  Paragraph  (2)  of  section  337(c)  (relating  to  liquidations  to 
which  section  332  applies)  is  amended  to  read  as  follows: 

"(2)  Liquidations  to  which  section  332  applies. — In  the 
case  of  any  sale  or  exchange  following  the  adoption  of  a  plan  of 
complete  liquidation,  if  section  332  applies  with  respect  to  such 
liquidation,  this  section  shall  not  apply. " 

(6)  Subsection  (d)  of  section  337  is  amended  by  striking  out 
"subsection  (c)(2)(A)"  each  place  it  appears  and  inserting  in  lieu 
thereof  "subsection  (c)(2)". 

(7)  Paragraph  (1)  of  section  381(a)  is  amended  by  striking  out 
",  except  in  a  case  in  which  the  basis  of  the  assets  distributed  is 
determined  under  section  334(b)(2)". 

(8)  Subparagraph  (B)  of  section  617(h)(3)  is  amended  by  insert- 
ing "338, "  after  "334(b), ". 

(9)  The  table  of  sections  for  subpart  B  of  part  II  of  subchapter 
C  of  chapter  1  is  amended  by  striking  out  the  item  relating  to 
section  338  and  inserting  in  lieu  thereof  the  following: 

"Sec.  338.  Certain  stock  purchases  treated  as  asset  acquisitions." 

(d)  Effective  Dates.— 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  any  target  corporation  (within  the  meaning  of  section 
338  of  the  Internal  Revenue  Code  of  1954  as  added  by  this  sec- 
tion) with  respect  to  which  the  acquisition  date  (within  the 
meaning  of  such  section)  occurs  after  August  31,  1982. 
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(2)  Certain  acquisitions  before  sptember  i,  1982. — 

(A)  an  acquisition  date  under  paragraph  (1)  occurred 
after  August  31,  1980,  and  before  September  1,  1982, 

(B)  the  target  corporation  (within  the  meaning  of  section 
338  of  such  Code)  is  not  liquidated  before  September  1,  1982, 
and 

(C)  the  purchasing  corporation  (within  the  meaning  of 
section  338  of  such  Code)  makes,  not  later  than  November 
15,  1982,  and  election  under  section  338  of  such  Code, 

then  the  amendments  made  by  this  section  shall  apply  to  the 
acquisition  of  such  target  corporation. 

(3)  Certain  acquisitions  of  financial  institutions. — In 
any  case  in  which — 

(A)  there  is,  on  July  22,  1982,  a  binding  contract  to  ac- 
quire control  (within  the  meaning  of  section  368(c)  of  such 
Code)  of  any  financial  institution, 

(B)  the  approval  of  one  or  more  regulatory  authorities  is 
required  in  order  to  complete  such  acquisition,  and 

(C)  within  90  days  after  the  date  of  the  final  approval  of 
the  last  such  regulatory  authority  granting  final  approval, 
a  plan  of  complete  liquidation  of  such  financial  institution 
is  adopted, 

then  the  purchasing  corporation  may  elect  not  to  have  the 
amendments  made  by  this  section  apply  to  the  acquisition  pur- 
suant to  such  contract 

Subpart  C— Miscellaneous  Provisions 

SEC.  225.  CLARIFICATION  OF  SECTION  368(a)(1)(F). 

(a)  General  Rule. — Subparagraph  (F)  of  section  368(a)(1)  (defin- 
ing reorganization)  is  amended  by  inserting  "of  one  corporation'' 
after  "place  of  organization". 

(b)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendment  made  by  subsection  (a)  shall  apply  with  respect  to 
transactions  occurring  after  August  31,  1982. 

(2)  Plans  adopted  on  or  before  august  si,  1982. — The 
amendment  made  by  subsection  (a)  shall  not  apply  with  respect 
to  plans  of  reorganization  adopted  on  or  before  August  31,  1982, 
but  only  if  the  transaction  occurs  before  January  1,  1983. 

SEC.  226.  AMENDMENTS  RELATING  TO  BAILOUTS  THROUGH  USE  OF  HOLD- 
ING COMPANIES. 

(a)  Amendments  to  Section  304  — 

(1)  Coordination  of  sections  3ou  and  ssi. — 

(A)  Subsection  (b)  of  section  304  (relating  to  special  rules 
for  application  of  subsection  (a))  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragaph: 
"(3)  Coordination  with  section  351. — 

"(A)  Property  treated  as  received  in  redemption. — 
Except  as  otherwise  provided  in  this  paragraph,  subsection 
(a)  (and  not  part  III)  shall  apply  to  any  property  received  in 
a  distribution  described  in  subsection  (a). 

"(B)  Certain  assumptions  of  liability,  etc. — 
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"(i)  In  general. — Subsection  (a)  shall  not  apply  to 
any  liability — 

"(I)  assumed  by  the  acquiring  corporation,  or 
(II)  to  which  the  stock  is  subject, 
if  such  liability  was  incurred  by  the  transferor  to  ac- 
quire the  stock.  For  purposes  of  the  preceding  sentence, 
the  term  'stock'  means  stock  referred  to  in  paragraph 
(1KB)  or  (2)(A)  of  subsection  (a). 

"(ii)  Extension  of  obligations,  etc. — For  purposes 
of  clause  (i),  an  extension,  renewal,  or  refinancing  of  a 
liability  which  meets  the  requirements  of  clause  (i) 
shall  be  treated  as  meeting  such  requirements. 
"(C)  Distributions  incident  to  formation  of  bank 

HOLDING  COMPANIES.— If— 

"(i)  pursuant  to  a  plan,  control  of  a  bank  is  acquired 
and  within  2  years  after  the  date  on  which  such  control 
is  acquired,  stock  constituting  control  of  such  bank  is 
transferred  to  a  BHC  in  connection  with  its  formation, 

"(ii)  incident  to  the  formation  of  the  BHC  there  is  a 
distribution  of  property  described  in  subsection  (a),  and 

"(Hi)  the  shareholders  of  the  BHC  who  receive  distri- 
butions of  such  property  do  not  have  control  of  such 
BHC, 

then,  subsection  (a)  shall  not  apply  to  any  securities  re- 
ceived by  a  qualified  minority  shareholder  incident  to  the 
formation  of  such  BHC 

"(D)  Definitions  and  special  rule. — For  purposes  of 
subparagraph  (C)  and  this  subparagraph— 

"(i)  Qualified  minority  shareholder. — The  term 
'qualified  minority  shareholder'  means  any  sharehold- 
er who  owns  less  than  10  percent  (in  value)  of  the  stock 
of  the  BHC  For  purposes  of  the  preceding  sentence,  the 
rules  of  paragraph  (3)  of  subsection  (c)  shall  apply. 

"(ii)  BHC — The  term  'BHC  means  a  bank  holding 
company  (within  the  meaning  of  section  2(a)  of  the 
Bank  Holding  Company  Act  of  1956). 

"(Hi)  Special  rule  in  case  of  bhc's  formed  before 
1985. — In  the  case  of  a  BHC  which  is  formed  before 
1985,  clause  (i)  of  subparagraph  (C)  shall  not  apply.  " 
(B)  Subsection  (f)  of  section  351  (relating  to  cross  refer- 
ences) is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  paragraph: 

"(5)  For  coordination  of  this  section  with  section  304,  see  section 
304(b)(3)." 

(2)  Application  of  section  30u  where  stock  is  acquired  in  the 
transaction. — 

"(A)  Subsection  (c)  of  section  30 %  is  amended  by  redesig- 
nating paragraph  (2)  as  paragraph  (3)  and  by  inserting 
after  paragraph  (1)  the  following  new  paragraph: 
"(2)  Stock  acquired  in  the  transaction. — For  purposes  of 
subsection  (a)(1) — 

"(A)  General  rule. — Where  1  or  more  persons  in  control 
of  the  issuing  corporation  transfer  stock  of  such  corporation 
in  exchange  for  stock  of  the  acquiring  corporation,  the  stock 
of  the  acquiring  corporation  received  shall  be  taken  into  ac- 
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count  in  determining  whether  such  person  or  persons  are  in 
control  of  the  acquiring  corporation. 

"(B)  Definition  of  control  group. — Where  2  or  more  per- 
sons in  control  of  the  issuing  corporation  transfer  stock  of 
such  corporation  to  the  acquiring  corporation  and,  after  the 
transfer,  the  transferors  are  in  control  of  the  acquiring  cor- 
poration, the  person  or  persons  in  control  of  each  corpora- 
tion shall  include  each  of  the  persons  who  so  transfer  stock." 

(B)  Paragraph  (3)  of  section  304(c)  (as  redesignated  by 
paragraph  (1))  is  amended  by  striking  out  "paragraph  (1)" 
and  inserting  in  lieu  thereof  "this  section'". 
(3)  Determination  of  earnings  and  profits. — Subparagraph 
(A)  of  section  304(b)(2)  (relating  to  amount  constituting  divi- 
dend) is  amended  to  read  as  follows: 

"(A)  Where  subsection  (a)(1)  applies. — In  the  case  of 
any  acquisition  of  stock  to  which  paragraph  (1)  (and  not 
paragraph  (2))  of  subsection  (A)  of  this  section  applies,  the 
determination  of  the  amount  which  is  a  dividend  shall  be 
made  as  if  the  property  were  distributed  by  the  issuing  cor- 
poration to  the  acquiring  corporation  and  immediately 
thereafter  distributed  by  the  acquiring  corporation. " 

(b)  Application  of  Section  306  to  Certain  Stock  Acquired  in  Sec- 
tion 351  Exchanges. — Subsection  (c)  of  section  306  (defining  section 
306  stock)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(3)  Certain  stock  acquired  in  section  351  exchange. — The 
term  'section  306  stock'  also  includes  any  stock  which  is  not  com- 
mon stock  acquired  in  an  exchange  to  which  section  351  applied 
if  receipt  of  money  (in  lieu  of  the  stock)  would  have  been  treated 
as  a  dividend  to  any  extent.  In  the  case  of  such  stock,  rules  simi- 
lar to  the  rules  of  section  304(b)(2)  shall  apply  for  purposes  of 
this  section. " 

(c)  Effective  Date. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  transfers  occur- 
ring after  August  31,  1982,  in  taxable  years  ending  after  such 
date. 

(2)  Approval  by  federal  reserve  board. — The  amendments 
made  by  this  section  shall  not  apply  to  transfers  pursuant  to  an 
application  to  form  a  BHC  filed  with  the  Federal  Reserve 
Board  before  August  16,  1982,  if  the  BHC  was  formed  not  later 
than  the  later  of— 

(A)  the  90th  day  after  the  date  of  the  last  required  ap- 
proval of  any  regulatory  authority  to  form  such  BHC,  or 

(B)  January  1,  1983. 

For  purposes  of  this  paragraph,  the  term  "BHC"  means  a  bank 
holding  company  (within  the  meaning  of  section  2(a)  of  the 
Bank  Holding  Company  Act  of  1956). 

SEC.  227.  APPLICATION  OF  ATTRIBUTION  RULES  FOR  PURPOSES  OF  SEC- 
TIONS 306  AND  356(a)(2). 

(a)  Application  for  Purposes  of  Section  306. — Subsection  (c)  of 
section  306  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(4)  Application  of  attribution  rules  for  certain  pur- 
poses.— For  purposes  of  paragraphs  (l)(B)(ii)  and  (3),  section 
318(a)  shall  apply.  For  purposes  of  applying  the  preceding  sen- 
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fence  to  paragraph  (3),  sections  318(a)(2)(C)  and  318(a)(3)(C)  shall 
be  applied  without  regard  to  the  50  percent  limitation  con- 
tained therein. " 

(b)  Application  for  Purposes  of  Section  356(a)(2). — Paragraph 
(2)  of  section  356(a)  (relating  to  treatment  as  dividend)  is  amended 
by  inserting  "(determined  with  the  application  of  section  318(a))" 
after  "distribution  of  a  dividend". 

(c)  Effective  Dates. — 

(1)  Section  306. — The  amendment  made  by  subsection  (a) 
shall  apply  to  stock  received  after  August  31,  1982,  in  taxable 
years  ending  after  such  date. 

(2)  Section  356. — The  amendment  made  by  subsection  (b) 
shall  apply  to  distributions  after  August  31,  1982,  in  taxable 
years  ending  after  such  date. 

SEC228  WAIVER  OF  FAMILY  ATTRIBUTION  BY  ENTITIES. 

(a)  General  Rule. — Paragraph  (2)  of  section  302(c)  (relating  to 
constructive  ownership  of  stock)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(C)  Special  rule  for  waivers  by  entities. — 

"(i)  In  general. — Subparagraph  (A)  shall  not  apply 
to  a  distribution  to  any  entity  unless — 

"(I)  such  entity  and  each  related  person  meet  the 
requirements  of  clauses  (i),  (ii),  and  (Hi)  of  subpara- 
graph (A),  and 

"(II)  each  related  person  agrees  to  be  jointly  and 
severally  liable  for  any  deficiency  (including  inter- 
est and  additions  to  tax)  resulting  from  an  acquisi- 
tion described  in  clause  (ii)  of  subparagraph  (A). 
In  any  case  to  which  the  preceding  sentence  applies,  the 
second  sentence  of  subparagraph  (A)  and  subparagraph 
(B)(ii)  shall  be  applied  by  substituting  'distributee  or 
any  related  person'  for  'distributee'  each  place  it  ap- 
pears. 

"(ii)  Definitions. — For  purposes  of  this  subpara- 
graph— 

"(I)  the  term  'entity'  means  a  partnership,  estate, 
trust,  or  corporation;  and 

"(II)  the  term  'related  person'  means  any  person 
to  whom  ownership  of  stock  in  the  corporation  is 
(at  the  time  of  the  distribution)  attributable  under 
section  318(a)(1)  if  such  stock  is  further  attributa- 
ble to  the  entity  under  section  318(a)(3). " 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  distributions  after  August  31,  1982,  in 
taxable  years  ending  after  such  date. 

PART  VI— METHODS  OF  ACCOUNTING 

SEC.  229.  MODIFICATION  OF  REGULATIONS  ON  THE  COMPLETED  CONTRACT 
METHOD  OF  ACCOUNTING. 
.  (a)  In  General.— The  Secretary  of  the  Treasury  shall  modify  the 
income  tax  regulations  relating  to  accounting  for  long-term  con- 
tracts to — 

(1)  clarify  the  time  at  which  a  contract  is  to  be  considered 
completed, 
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(2)  clarify  when — 

(A)  one  agreement  will  be  treated  as  more  than  one  con- 
tract, and 

(B)  two  or  more  agreements  will  be  treated  as  one  con- 
tract, and 

(3)  properly  allocate  all  costs  which  directly  benefit,  or  are  in- 
curred by  reason  of,  the  extended  period  long-term  contract  ac- 
tivities of  the  taxpayer. 

(b)  Extended  Period  Long-term  Contracts  Defined. — For  pur- 
poses of  this  section — 

(1)  In  general. — The  term  "extended  period  long-term  con- 
tract^ means  any  long-term  contract  which  the  taxpayer  esti- 
mates (at  the  time  such  contract  is  entered  into)  will  not  be 
completed  within  the  2-year  period  beginning  on  the  contract 
commencement  date  of  such  contract. 

(2)  Certain  construction  contracts. — 

(A)  In  general. — The  term  "extended  period  long-term 
contract "  does  not  include  any  construction  contract  en- 
tered into  by  a  taxpayer — 

(i)  who  estimates  (at  the  time  such  contract  is  entered 
into)  that  such  contract  will  be  completed  within  the  3- 
year  period  beginning  on  the  contract  commencement 
date  of  such  contract,  or 

(ii)  whose  average  annual  gross  receipts  over  the  3 
taxable  years  preceding  the  taxable  year  in  which  such 
contract  is  entered  into  do  not  exceed  $25  million. 

(B)  Determination  of  taxpayers  gross  receipts. — For 
purposes  of  subparagraph  (A),  the  gross  receipts  of— 

(i)  all  trades  or  businesses  (whether  or  not  incorporat- 
ed) which  are  under  common  control  with  the  taxpayer 
(within  the  meaning  of  section  52(b)),  and 

(ii)  all  members  of  any  controlled  group  of  corpora- 
tions of  which  the  taxpayer  is  a  member, 

for  the  3  taxable  years  of  such  persons  preceding  the  taxable  year  in 
which  the  contract  described  in  subparagraph  (A)  is  entered  into 
shall  be  included  in  the  gross  receipts  of  the  taxpayer  for  the  period 
described  in  subparagraph  (A).  The  Secretary  shall  prescribe  regula- 
tions which  provide  attribution  rules  that  take  into  account,  in  ad- 
dition to  the  persons  and  entities  described  in  the  preceding  sen- 
tence, taxpayers  who  engage  in  construction  contracts  through  part- 
nerships, joint  ventures,  and  corporations. 

(C)  Controlled  group  of  corporations. — The  term 
"controlled  group  of  corporations"  has  the  meaning  given 
to  such  term  by  section  1563(a),  except  that — 

(i)  "more  than  50  percent"  shall  be  substituted  for 
"at  least  80  percent'  each  place  it  appears  in  section 
1563(a)(1),  and 

(ii)  the  determination  shall  be  made  without  regard 
to  subsections  (a)(4)  and  (e)(3)(C)  of  section  1563. 

(3)  Construction  contract. — The  term  "construction  con- 
tract" means  any  contract  for  the  building,  construction,  recon- 
struction, or  rehabilitation  of,  or  the  installation  of  any  inte- 
gral component  to,  improvements  to  real  property. 

(4)  Contract  commencement  date. — The  term  "contract 
commencement  date"  means,  with  respect  to  any  contract,  the 
first  date  on  which  any  costs  (other  than  costs  such  as  bidding 


184 


expenses  or  expenses  incurred  in  connection  with  negotiating 
the  contract)  allocable  to  such  contract  are  incurred, 
(b)  Effective  Dates;  Special  Rules. — 

(1)  In  general. — The  modifications  to  regulations  which  are 
required  to  be  made  under  paragraphs  (1)  and  (2)  of  subsection 
(a)  shall  apply  with  respect  to  taxable  years  ending  after  Decem- 
ber 31,  1982. 

(2)  Cost  allocation. — 

(A)  In  general.— Any  modification  to  Income  Tax  Regu- 
lation 1.451-3  made  under  subsection  (a)(3)  which  requires 
additional  costs  to  be  allocated  to  a  contract  shall  apply 
only  to  the  applicable  percentage  of  such  additional  costs 
incurred  in  taxable  years  beginning  after  December  31, 
1982,  with  respect  to  contracts  entered  into  after  such  date. 

(B)  Applicable  percentage. — For  purposes  of  subpara- 
graph (A),  the  applicable  percentage  shall  be  determined  in 
accordance  with  the  following  table: 

"If  the  taxable  year  begins 
in  calendar  year:  The  applicable  percentage  is: 

1983   33V3 

1984   6&/3 

1985  or  thereafter   100,  ". 

"(3)  Special  rules.— 

"(A)  Time  of  completion.— Any  contract  of  a  taxpayer 
which  would  (but  for  this  paragraph)  be  treated  as  having 
been  completed  prior  to  the  first  taxable  year  of  such  tax- 
payer ending  after  December  31,  1982,  solely  by  reason  of 
any  modification  to  regulations  made  under  subsection 
(a)(1),  shall  be  treated  as  having  been  completed  on  the  first 
day  of  such  taxable  year. 

"(B)  Aggregation  and  severance.— Any  contract  of  a 
taxpayer  which  would  (but  for  this  paragraph)  be  treated 
as  having  been  completed  prior  to  the  first  taxable  year  of 
such  taxpayer  ending  after  December  31,  1982 — 

"(i)  solely  by  reason  of  any  modification  to  regula- 
tions made  under  subsection  (a)(2),  or 

u(ii)  solely  by  reason  of  any  modifications  to  regula- 
tions made  under  both  paragraphs  (1)  and  (2)  of  subsec- 
tion (a),  shall  be  treated  as  having  been  completed  in 
the  first  day  after  December  31,  1982,  on  which  any 
contract  which  was  severed  from  such  contract  (by 
reason  of  the  modifications  made  by  subsection  (a)(2))  is 
completed  (determined  after  the  application  of  any 
modifications  to  regulations  made  under  subsection 
(a)(1)). 

SEC.  230.  ANNUAL  ACCRUAL  METHOD  OF  ACCOUNTING  EXTENDED  TO 
CERTAIN  PARTNERSHIPS. 

(a)  In  General. — Section  447(g)  (relating  to  certain  annual  accru- 
al accounting  methods)  is  amended — 

(1)  by  inserting  "or  qualified  partnership"  after  "corporation" 
each  place  it  appears  in  paragraph  (1), 

(2)  by  amendment  paragraph  (3)  to  read  as  follows: 

(3)  Certain  nonrecognition  transfers.— For  purposes  of 
this  subsection,  if— 
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"(A)  a  corporation  acquired  substantially  all  the  assets  of 
a  qualified  farming  trade  or  business  from  another  corpora- 
tion in  a  transaction  in  which  no  gain  or  loss  was  recog- 
nized to  the  transferor  or  transferee  corporation,  or 

"(B)  a  qualified  partnership  acquired  substantially  all 
the  assets  of  a  qualified  farming  trade  or  business  from  one 
of  its  partners  in  a  transaction  to  which  section  721  ap- 
plies, 

the  transferee  corporation  or  qualified  partnership  shall  be  deemed 
to  have  computed  its  taxable  income  on  an  annual  accrual  method 
of  accounting  during  the  period  for  which  the  transferor  corporation 
or  partnership  computed  its  taxable  income  from  such  trade  or  busi- 
ness on  an  annual  accrual  method.  "  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(4)  Qualified  partnership  defined. — For  purposes  of  this 
subsection — 

"(A)  Qualified  partnership. — The  term  'qualified  part- 
nership' means  a  partnership  which  is  engaged  in  a  quali- 
fied farming  trade  or  business  and  each  of  the  partners  of 
which  is  a  corporation  other  than — 

"(i)  an  electing  small  business  corporation  (within 
the  meaning  of  section  1371(b)),  or 

"(ii)  a  personal  holding  company  (within  the  mean- 
ing of  section  542(a)). 
"(B)  Qualified  farming  trade  or  business. — The  term 
'qualified  farming  trade  or  business'  means  the  trade  or 
business  of  farming  sugar  cane.  ". 
(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1981. 

PART  VII— ORIGINAL  ISSUE  DISCOUNT 

SEC.  231.  ORIGINAL  ISSUE  DISCOUNT  TAKEN  INTO  ACCOUNT  ON  BASIS  OF 
CONSTANT  INTEREST  RA  TE. 

(a)  In  General. — Part  IV  of  subchapter  P  of  chapter  1  (relating  to 
special  rules  for  determining  capital  gains  and  losses)  is  amended 
by  inserting  after  section  1232  the  following  new  section: 

"SEC.  1232A.  ORIGINAL  ISSUE  DISCOUNT. 

"(a)  Original  Issue  Discount  on  Bonds  Issued  After  July  1,  1982, 
Included  in  Income  on  Basis  of  Constant  Interest  Rate. — 

"(1)  General  rule. — For  purposes  of  this  subtitle,  there  shall 
be  included  in  the  gross  income  of  the  holder  of  any  bond 
having  an  original  issue  discount  issued  after  July  1,  1982  (and 
which  is  a  capital  asset  in  the  hands  of  the  holder)  an  amount 
equal  to  the  sum  of  the  daily  portions  of  the  original  issue  dis- 
count for  each  day  during  the  taxable  year  on  which  such 
holder  held  such  bond. 

"(2)  Exceptions. — Paragraph  (1)  shall  not  apply  to — 

"(A)  Natural  persons. — Any  obligation  issued  by  a  nat- 
ural person. 

"(B)  Tax-exempt  obligations.— Any  obligation  if— 

"(i)  the  interest  on  such  obligation  is  not  includible 
in  gross  income  under  section  103,  or 
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"(ii)  the  interest  on  such  obligation  is  exempt  from 
tax  (without  regard  to  the  identity  of  the  holder)  under 
any  other  provision  of  law. 
"(C)  Short-term  government  obligations.— Any  short- 
term  Government  obligation  (within  the  meaning  of  section 
1232(a)(3)). 

"(D)  United  states  savings  bonds.— Any  United  States 
savings  bond. 

"(3)  Determination  of  daily  portions. — For  purposes  of 
paragraph  (1),  the  daily  portion  of  the  original  issue  discount 
on  any  bond  shall  be  determined  by  allocating  to  each  day  in 
any  bond  period  its  ratable  portion  of  the  increase  during  such 
bond  period  in  the  adjusted  issue  price  of  the  bond.  For  pur- 
poses of  the  preceding  sentence,  the  increase  in  the  adjusted 
issue  price  for  any  bond  period  shall  be  an  amount  equal  to  the 
excess  (if  any)  of— 

"(A)  the  product  of— 

"(i)  the  adjusted  issue  price  of  the  bond  at  the  begin- 
ning of  such  bond  period,  and 

"(ii)  the  yield  to  maturity  (determined  on  the  basis  of 
compounding  at  the  close  of  each  bond  period),  over 
"(B)  the  sum  of  the  amounts  payable  as  interest  on  such 
bond  during  such  bond  period. 
"(4)  Adjusted  issue  price. — For  purposes  of  this  subsection, 
the  adjusted  issue  price  of  any  bond  at  the  beginning  of  any 
bond  period  is  the  sum  of— 

"(A)  the  issue  price  of  such  bond,  plus 
"(B)  the  adjustments  under  this  subsection  to  such  issue 
price  for  all  periods  before  the  first  day  of  such  bond 
period. 

"(5)  Bond  period.— Except  as  otherwise  provided  in  regula- 
tions prescribed  by  the  Secretary,  the  term  'bond  period'  means 
a  1-year  period  (or  the  shorter  period  to  maturity)  beginning  on 
the  day  in  the  calendar  year  which  corresponds  to  the  date  of 
original  issue  of  the  bond. 

"(6)  Reduction  in  case  of  certain  subsequent  holders. — 
For  purposes  of  this  subsection,  in  the  case  of  any  purchase  of  a 
bond  to  which  this  subsection  applies  after  its  original  issue, 
the  daily  portion  shall  not  include  an  amount  (determined  at 
the  time  of  purchase)  equal  to  the  excess  (if  any)  of— 

"(A)  the  cost  of  such  bond  incurred  by  the  purchaser,  over 
"(B)  the  issue  price  of  such  bond,  increased  by  the  sum  of 
the  daily  portions  for  such  bond  for  all  days  before  the  date 
of  purchase  (computed  without  regard  to  this  paragraph), 
divided  by  the  number  of  days  beginning  on  the  date  of  such 
purchase  and  ending  on  the  day  before  the  stated  maturity 
date. 

"(7)  Regulation  authority. — The  Secretary  may  prescribe 
regulations  providing  that  where,  by  reason  of  varying  rates  of 
interest,  put  or  call  options,  or  other  circumstances,  the  inclu- 
sion under  paragraph  (1)  for  the  taxable  year  does  not  accurate- 
ly reflect  the  income  of  the  holder,  the  proper  amount  of  income 
shall  be  included  for  such  taxable  year  (and  appropriate  adjust- 
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merits  shall  be  made  in  the  amounts  included  for  subsequent 
taxable  years). 

'(b)  Ratable  Inclusion  Retained  for  Corporate  Bonds  Issued 
ore  July  2,  1982.— 

"(1)  General  rule. — There  shall  be  included  in  the  gross 
income  of  the  holder  of  any  bond  issued  by  corporation  after 
May  27,  1969,  and  before  July  2,  1982  (and  which  is  a  capital 
asset  in  the  hands  of  the  holder) — 

"(A)  the  ratable  monthly  portion  of  original  issue  dis- 
count, multiplied  by 

"(B)  the  number  of  complete  months  (plus  any  fractional 
part  of  a  month  determined  under  paragraph  (3))  such 
holder  held  such  bond  during  the  taxable  year. 
"(2)  Determination  of  ratable  monthly  portion. — Except 
as  provided  in  paragraph  (4),  the  ratable  monthly  portion  of 
original  issue  discount  shall  equal — 

"(A)  the  original  issue  discount,  divided  by 
"(B)  the  number  of  complete  months  from  the  date  of 
original  issue  to  the  stated  maturity  date  of  the  bond. 
"(3)  Month  defined. — For  purposes  of  this  subsection,  a  com- 
plete month  commences  with  the  date  of  original  issue  and  the 
corresponding  day  of  each  succeeding  calendar  month  (or  the 
last  day  of  a  calendar  month  in  which  there  is  no  correspond- 
ing day).  In  any  case  where  a  bond  is  acquired  on  any  day  other 
than  a  day  determined  under  the  preceding  sentence,  the  rat- 
able monthly  portion  of  original  issue  discount  for  the  complete 
month  (or  partial  month)  in  which  such  acquisition  occurs 
shall  be  allocated  between  the  transferor  and  the  transferee  in 
accordance  with  the  number  of  days  in  such  complete  (or  par- 
tial) month  each  held  the  bond. 

"(4)  Reduction  in  case  of  certain  subsequent  holders. — 
For  purposes  of  this  subsection,  the  ratable  monthly  portion  of 
original  issue  discount  shall  not  include  an  amount,  deter- 
mined at  the  time  of  any  purchase  after  the  original  issue  of 
the  bond,  equal  to  the  excess  of— 

"(A)  the  cost  of  such  bond  incurred  by  the  holder,  over 
"(B)  the  issue  price  of  such  bond,  increased  by  the  portion 
of  original  discount  previously  includible  in  the  gross 
income  of  any  holder  (computed  without  regard  to  this 
paragraph), 

divided  by  the  number  of  complete  months  (plus  any  fractional 
part  of  a  month)  from  the  date  of  such  purchase  to  the  stated 
maturity  date  of  such  bond. 
■(c)  Definitions  and  Special  Rules. — 

"(1)  Bond  includes  other  evidences  of  indebtedness. — 
For  purposes  of  this  section,  the  term  'bond'  means  a  bond,  de- 
benture, note,  or  certificate  or  other  evidence  of  indebtedness. 

"(2)  Purchase  defined. — For  purposes  of  this  section,  the 
term  'purchase1  means  any  acquisition  of  a  bond,  but  only  if  the 
basis  of  the  bond  is  not  determined  in  whole  or  in  part  by  refer- 
ence to  the  adjusted  basis  of  such  bond  in  the  hands  of  the 
person  from  whom  acquired,  or  under  section  1014(a)  (relating 
to  property  acquired  from  a  decedent). 
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"(3)  Original  issue  discount,  etc. — For  purposes  of  this  sec- 
tion, the  terms  'original  issue  discount',  'issue  price',  and  'date 
of  original  issue'  shall  have  the  respective  meanings  given  to 
such  terms  by  section  1232(b). 

"(4)  Exceptions. — This  section  shall  not  apply  to  any 
holder — 

"(A)  who  has  purchased  the  bond  at  a  premium,  or 
"(B)  which  is  a  life  insurance  company  to  which  section 
818(b)  applies. 

"(5)  Basis  adjustments. — The  basis  of  any  bond  in  the 
hands  of  the  holder  thereof  shall  be  increased  by  the  amount 
included  in  his  gross  income  pursuant  to  this  section.  " 

(b)  Deduction  Determined  on  Basis  of  Constant  Interest 
Rate. — Section  163  (relating  to  deduction  for  interest)  is  amended 
by  redesignating  subsection  (e)  as  subsection  (f)  and  by  inserting 
after  subsection  (d)  the  following  new  subsection: 

"(e)  Original  Issue  Discount. — 

"(1)  In  general. — In  the  case  of  any  bond  issued  after  July  1, 
1982,  by  an  issuer  (other  than  a  natural  person),  the  portion  of 
the  original  issue  discount  with  respect  to  such  bond  which  is 
allowable  as  a  deduction  to  the  issuer  for  any  taxable  year 
shall  be  equal  to  the  aggregate  daily  portions  of  the  original 
issue  discount  for  days  during  such  taxable  year. 

"(2)  Definitions  and  special  rules. — For  purposes  of  this 
section— 

"(A)  Bond. — The  term  'bond'  has  the  meaning  given  to 
such  term  by  section  1232A(c)(l). 

"(B)  Daily  portions.— -The  daily  portion  of  the  original 
issue  discount  for  any  day  shall  be  determined  under  sec- 
tion 1232A(a)  (without  regard  to  paragraphs  (2)(B)  and  (6) 
thereof  and  without  regard  to  the  second  sentence  of  section 
1232(b)(1)). " 

(c)  Conforming  Amendments. — 

(1)  Subparagraph  (A)  of  section  1232(a)(2)  is  amended — 

(A)  by  striking  out  "by  a  corporation  after  May  27,  1969" 
and  inserting  in  lieu  thereof  "by  a  corporation  after  May 
27,  1969,  or  by  a  government  or  political  subdivision  thereof 
after  July  1,  1982", 

(B)  by  striking  out  "as  provided  in  paragraph  (3)(B)"  and 
inserting  in  lieu  thereof  "without  regard  to  subsection  (a)(6) 
or  (b)(4)  of  section  1232A  (or  the  corresponding  provisions  of 
prior  law)",  and 

(C)  by  striking  out  the  subparagraph  heading  and  insert- 
ing in  lieu  thereof  the  following: 

"(A)  Corporate  bonds  issued  after  may  27,  1969,  and 

GOVERNMENT  BONDS  ISSUED  AFTER  JULY  1,  1982. —  ". 

(2)  Subparagraph  (B)  of  section  1232(a)(2)  is  amended— 

(A)  by  striking  out  "by  a  government  or  political  subdivi- 
sion thereof  after  December  31,  1954  "  and  inserting  in  lieu 
thereof  "by  a  government  or  political  subdivision  thereof 
after  December  31,  1954,  and  on  or  before  July  1,  1982, ", 
and 
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(B)  by  striking  out  "government  bonds"  in  the  subpara- 
graph heading  and  inserting  in  lieu  thereof  "government 

BONDS  ISSUED  ON  OR  BEFORE  JULY  1,  1982". 

(3)  Subparagraph  (D)  of  section  1232(a)(2)  is  amended  by  strik- 
ing out  "This  section"  and  inserting  in  lieu  thereof  "This  sec- 
tion and  sections  1232A  and  1232B". 

(4)  Subsection  (a)  of  section  1232  is  amended  by  striking  out 
paragraph  (3)  and  by  redesignating  paragraph  (4)  as  paragraph 
(3). 

(d)  Clerical  Amendment. — The  table  of  sections  for  such  part  IV 
is  amended  by  inserting  after  the  item  relating  to  section  1232  the 
following: 

Sec.  1232 A.  Original  issue  discount." 

(e)  Transitional  Rule. — For  purposes  of  the  amendments  made 
by  this  section,  any  evidence  of  indebtedness  issued  pursuant  to  a 
written  commitment  which  was  binding  on  July  1,  1982,  and  at  all 
times  thereafter  shall  be  treated  as  issued  on  July  1,  1982. 

SEC.  232.  TAX  TREATMENT  OF  STRIPPED  BONDS. 

(a)  In  General.— Part  IV  of  subchapter  P  of  chapter  1  (relating  to 
special  rules  for  determining  capital  gains  and  losses)  is  amended 
by  inserting  after  section  1232A  the  following  new  section: 

"SEC.  1232B.  TAX  TREATMENT  OF  STRIPPED  BONDS. 

"(a)  Inclusion  in  Income  as  if  Bond  and  Coupons  Were  Origi- 
nal Issue  Discount  Bonds. — If  any  person  purchases  after  July  1, 
1982,  a  stripped  bond  or  a  stripped  coupon,  then  such  bond  or 
coupon  while  held  by  such  purchaser  (or  by  any  other  person  whose 
basis  is  determined  by  reference  to  the  basis  in  the  hands  of  such 
purchaser)  shall  be  treated  for  purposes  of  section  1232A(a)  as  a 
bond  originally  issued  by  a  corporation  on  the  purchase  date  and 
having  an  original  issue  discount  equal  to  the  excess  (if  any)  of— 
"(1)  the  stated  redemption  price  at  maturity  (or,  in  the  case  of 

a  coupon,  the  amount  payable  on  the  due  date  of  such  coupon), 

over 

"(2)  such  bond's  or  coupon's  ratable  share  of  the  purchase 
price. 

For  purposes  of  paragraph  (2),  ratable  shares  shall  be  determined  on 
the  basis  of  their  respective  fair  market  values  on  the  date  of  pur- 
chase. 

(((b)  Tax  Treatment  of  Person  Stripping  Bond. — For  purposes 
of  this  subtitle,  if  any  person  strips  1  or  more  coupons  from  a  bond 
and  after  July  1,  1982,  disposes  of  the  bond  or  such  coupon — 

"(V  such  person  shall  include  in  gross  income  an  amount 
equal  to  the  interest  accrued  on  such  bond  before  the  time  that 
such  coupon  or  bond  was  disposed  of  (to  the  extent  such  interest 
has  not  theretofore  been  included  in  such  person's  gross 
income), 

"(2)  the  basis  of  the  bond  and  coupons  shall  be  increased  by 
the  amount  of  the  accrued  interest  described  in  paragraph  (1), 

"(3)  the  basis  of  the  bond  and  coupons  immediately  before  the 
disposition  (as  adjusted  pursuant  to  paragraph  (2))  shall  be  al- 
located among  the  items  retained  by  such  person  and  the  items 
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disposed  of  by  such  person  on  the  basis  of  their  respective  fair 
market  values,  and 

"(4)  for  purposes  of  subsection  (a),  such  person  shall  be  treated 
as  having  purchased  on  the  date  of  such  disposition  each  such 
item  which  he  retains  for  an  amount  equal  to  the  basis  allo- 
cated to  such  item  under  paragraph  (3). 
A  rule  similar  to  the  rule  of  paragraph  (4)  shall  apply  in  the  case  of 
any  person  whose  basis  in  any  bond  or  coupon  is  determined  by  ref- 
erence to  the  basis  of  the  person  described  in  the  preceding  sentence. 

"(c)  Retention  of  Existing  Law  for  Stripped  Bonds  Pur- 
chased Before  July  2,  1982. — If  a  bond  issued  at  any  time  with 
interest  coupons — 

"(1)  is  purchased  after  August  16,  1954,  and  before  January  1, 
1958,  and  the  purchaser  does  not  receive  all  the  coupons  which 
first  become  payable  more  than  12  months  after  the  date  of  the 
purchase,  or 

"(2)  is  purchased  after  December  31,  1957,  and  before  July  2, 
1982,  and  the  purchaser  does  not  receive  all  the  coupons  which 
first  become  payable  after  the  date  of  the  purchase, 
then  the  gain  on  the  sale  or  other  disposition  of  such  bond  by  such 
purchaser  (or  by  a  person  whose  basis  is  determined  by  reference  to 
the  basis  in  the  hands  of  such  purchaser)  shall  be  considered  as  or- 
dinary income  to  the  extent  that  the  fair  market  value  (determined 
as  of  the  time  of  the  purchase)  of  the  bond  with  coupons  attached 
exceeds  the  purchase  price.  If  this  subsection  and  section 
1232(a)(2)(A)  apply  with  respect  to  gain  realized  on  the  sale  or  ex- 
change of  any  evidence  of  indebtedness,  then  section  1232(a)(2)(A) 
shall  apply  with  respect  to  that  part  of  the  gain  to  which  this  sub- 
section does  not  apply. 

"(d)  Special  Rules  for  Tax-Exempt  Obligations.— In  the  case 
of  any  obligation  the  interest  on  which  is  not  includible  in  gross 
income  under  section  103  or  is  exempt  from  tax  (without  regard  to 
the  identity  of  the  holder)  under  any  other  provision  of  law — 
"(1)  subsections  (a)  and  (b)(1)  shall  not  apply, 
"(2)  the  rules  of  subsection  (b)(4)  shall  apply  for  purposes  of 
subsection  (c),  and 

"(3)  subsection  (c)  shall  be  applied  without  regard  to  the  re- 
quirement that  the  bond  be  purchased  before  July  2,  1982. 
"(e)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Bond. — The  term  'bond'  means  a  bond,  debenture,  note, 
or  certificate  or  other  evidence  of  indebtedness.  \ 

"(2)  Stripped  bond.— The  term  'stripped  bond'  means  a  bond 
issued  at  any  time  with  interest  coupons  where  there  is  a  sepa- 
ration in  ownership  between  the  bond  and  any  coupon  which 
has  not  yet  become  payable. 

"(3)  Stripped  coupon. — The  term  'stripped  coupon'  means 
any  coupon  relating  to  a  stripped  bond. 

"(4)  Stated  redemption  price  at  maturity. — The  term 
'stated  redemption  price  at  maturity'  has  the  meaning  given 
such  term  by  the  third  sentence  of  section  1232(b)(1). 

"(5)  Coupon. — The  term  'coupon'  includes  any  right  to  receive 
interest  on  a  bond  (whether  or  not  evidenced  by  a  coupon).  This 
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paragraph  shall  apply  for  purposes  of  subsection  (c)  only  in  the 
case  of  purchases  after  July  1,  1982. 
"(f)  Regulation  Authority. — The  Secretary  may  prescribe  regu- 
lations providing  that  where,  by  reason  of  varying  rates  of  interest, 
put  or  call  options,  extendable  maturities,  or  other  circumstances, 
the  tax  treatment  under  this  section  does  not  accurately  reflect  the 
income  of  the  holder  of  a  stripped  coupon  or  stripped  bond,  or  of  the 
person  disposing  of  such  bond  or  coupon,  as  the  case  may  be,  for  any 
period,  such  treatment  shall  be  modified  to  require  that  the  proper 
amount  of  income  be  included  for  such  period.  " 

(b)  Conforming  Amendment.— Section  1232  is  amended  by  strik- 
ing out  subsections  (c)  and  (d). 

(c)  Clerical  Amendment. — The  table  of  sections  for  such  part  IV 
is  amended  by  inserting  after  the  item  relating  to  section  1232A  the 
following: 

Sec.  1232B.  Tax  treatment  of  stripped  bonds.'" 

PART  VIII— OTHER  BUSINESS  PROVISIONS 

SEC.  233.  TARGETED  JOBS  TAX  CREDIT. 

(a)  Two  Year  Extension. — Paragraph  (3)  of  section  51(c)  (relating 
to  termination  of  credit  for  employment  of  certain  new  employees)  is 
amended  by  striking  out  "1982"  and  inserting  in  lieu  thereof 
"198k". 

(b)  Qualified  Summer  Youth  Employee. — Subsection  (d)  of  sec- 
tion 51  (defining  members  of  targeted  groups)  is  amended — 

(1)  by  striking  out  "or"  at  the  end  of  subparagraph  (H), 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (I) 
and  inserting  in  lieu  thereof  ",  or", 

(3)  by  inserting  after  subparagraph  (I)  the  following  new  sub- 
paragraph: 

"(J)  a  qualified  summer  youth  employee.", 

(4)  by  redesignating  paragraphs  (12),  (IS),  (14),  and  (15)  as 
paragraphs  (13),  (14),  (15),  and  (16),  respectively,  and 

(5)  by  inserting  after  paragraph  (11)  the  following  new  para- 
graph: 

"(12)  Qualified  summer  youth  employee.— 

"(A)  In  general. — The  term  'qualified  summer  youth 
employee '  means  an  individual— 

"(i)  who  performs  services  for  the  employer  between 
May  1  and  September  15, 

"(ii)  who  is  certified  by  the  designated  local  agency 
as  having  attained  age  16  but  not  18  on  the  hiring  date 
(as  defined  in  paragraph  (14)), 

"(Hi)  who  has  not  been  an  employee  of  the  employer 
during  any  period  prior  to  the  90-day  period  described 
in  subparagraph  (B)(iii),  and 

"(iv)  who  is  certified  by  the  designated  local  agency 
as  being  a  member  of  an  economically  disadvantaged 
family  (as  determined  under  paragraph  (11)). 
"(B)  Special  rules  for  determining  amount  of 
credit. — For  purposes  of  applying  this  subpart  to  wages 
paid  or  incurred  to  any  qualified  summer  youth  employee — 
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"(i)  subsection  (a)(1)  shall  be  applied  by  substituting 
'85 percent'  for  '50 percent', 
'  (H)  subsections  (a)(2)  and  (b)(3)  shall  not  apply, 
"(Hi)  subsection(b)(2)  shall  be  applied  by  substituting 
'any  90-day  period  between  May  1  and  September  15' 
for  'the  1-year  period  beginning  with  the  day  the  indi- 
vidual begins  work  for  the  employer',  and 

(iv)  subsection  (b)(4)  shall  be  applied  by  substituting 
'$3,000' for  '$6,000'. 
"(C)  Special  rule  for  continued  employment  for 
same  employer. — In  the  case  of  an  individual  who,  with 
respect  to  the  same  employer,  is  certified  as  a  member  of  an- 
other targeted  group  after  such  individual  has  been  a 
qualified  summer  youth  employee,  paragraph  (14)  shall  be 
applied  by  substituting  'certified'  for  'hired  by  the  employ- 
er'. " 

(c)  Termination  Repeal  of  Involuntarily  Terminated  CETA 
Employee  as  Member  of  Targeted  Group. — Paragraph  (10)  of 
section  51(d)  (relating  to  involuntarily  terminated  CETA  employee) 
is  amended  by  adding  at  the  end  thereof  the  following  new  sentence: 
"This  paragraph  shall  not  apply  to  any  individual  who  begins  work 
for  the  employer  after  December  31,  1982. " 

(d)  Voucher  or  Scrip  Payments  to  General  Recipients  in 
Qualified  General  Assistance  Programs. — Subclause  (II)  of  sec- 
tion 51(d)(6)(B)(i)  (defining  qualified  general  assistance  programs)  is 
amended  by  inserting  before  the  comma  the  following:  "or  voucher 
or  scrip  ". 

(e)  Additional  Authorization  of  Appropriations;  Reports. — 
Paragraph  (2)  of  section  261(f)  of  the  Economic  Recovery  Tax  Act  of 
1981  is  amended — 

(1)  by  inserting  after  "for  fiscal  year  1982  the  sum  of 
$30,000,000"  the  following:  ",  and  for  fiscal  years  1983  and  1984 
such  sums  as  may  be  necessary,  ";  and 

(2)  by  inserting  at  the  end  thereof  the  following  new  sentence: 
"The  Secretary  of  Labor  shall  each  calendar  year  beginning  with 
calendar  year  1983  report  to  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives  and  to  the  Committee  on 
Finance  of  the  Senate  with  respect  to  the  results  of  the  testing 
conducted  under  subparagraph  (A)  during  the  preceding  calen- 
dar year. " 

(f)  Certifications. — Effective  only  with  respect  to  individuals 
who  begin  work  for  the  taxpayer  after  May  11,  1982,  subparagraph 
(A)  of  section  51(d)(15)  (relating  to  special  rules  for  certifications),  as 
in  effect  before  the  amendments  made  by  this  Act,  is  amended  by 
striking  out  "before  the  day"  and  inserting  in  lieu  thereof  "on  or 
before  the  day". 

(g)  Effective  Dates. — 

(1)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  amounts  paid  or  incurred  after  April  30,  1983,  to 
individuals  beginning  work  for  the  employer  after  such  date. 

(2)  Subsection  (d). — The  amendments  made  by  subsection  (d) 
shall  apply  to  amounts  paid  or  incurred  after  July  1,  1982,  to 
individuals  beginning  work  for  the  employer  after  such  date. 
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SEC.  234.  A  CCELERA  TED  PA  YMENT  OF  INCOME  TAX  BY  CORPORA  TIONS. 

(a)  Increase  in  Amount  of  Estimated  Tax  Required  To  Be 
Paid.— 

(1)  In  general. — Paragraph  (1)  of  section  6655(h)  (relating  to 
amount  of  underpayment)  is  amended  by  striking  out  "80"  each 
place  it  appears  and  inserting  in  lieu  thereof  "90.  " 

(2)  Conforming  amendment. — Paragraph  (3)  of  section 
6655(d)  (relating  to  exception  to  imposition  of  additional  tax)  is 
amended  by  striking  out  "80"  and  inserting  in  lieu  thereof 
"90". 

(b)  Elimination  of  Election  With  Respect  to  Payment  of 
Unpaid  Taxes  — 

(1)  In  general. — Section  6152  (relating  to  installment  pay- 
ments of  tax)  is  amended  by  striking  out  subsections  (a)  and  (b) 
and  inserting  in  lieu  thereof  the  following  new  subsections: 

"(a)  Privilege  To  Elect  To  Make  Four  Installment  Payments 
By  Decedent's  Estate. — A  decedent's  estate  subject  to  the  tax  im- 
posed by  chapter  1  may  elect  to  pay  such  tax  in  four  equal  install- 
ments. 

"(b)  Dates  Prescribed  for  Payment  of  Four  Installments. — 
In  any  case  (other  than  payment  of  estimated  income  tax)  in  which 
the  tax  may  be  paid  in  four  installments,  the  first  installment  shall 
be  paid  on  the  date  prescribed  for  the  payment  of  the  tax,  the  second 
installment  shall  be  paid  on  or  before  3  months,  the  third  install- 
ment on  or  before  6  months,  and  the  fourth  installment  on  or  before 
9  months,  after  such  date. ". 

(2)  Conforming  amendments. — 

(A)  Paragraph  (2)  of  section  832(e)  is  amended  by  striking 
out  ",  as  if  no  election  to  make  installment  payments  under 
section  6152  is  made". 

(B)  Subsection  (b)  of  section  6081  is  amended  by  striking 
our  "or  the  first  installment  thereof  required  under  section 
6152". 

(C)  Section  6164  is  amended — 

(i)  by  striking  out  the  last  sentence  of  subsection  (c) 
and  inserting  in  lieu  thereof  the  following  new  sen- 
tence: "If  an  extension  of  time  under  this  section  re- 
lates to  only  a  part  of  the  tax,  the  time  for  payment  of 
the  remainder  shall  be  the  date  on  which  payment 
would  have  been  required  if  such  remainder  had  been 
the  tax. ";  and 

(ii)  by  striking  out  paragraph  (2)  of  subsection  (g)  and 
inserting  in  lieu  thereof  the  following  new  paragraph: 

"(2)  the  time  for  payment  of  such  amount  shall  be  consid- 
ered to  be  the  date  on  which  payment  would  have  been  re- 
quired if  there  had  been  no  extension  with  respect  to  such 
amount. ". 

(c)  Amount  of  Addition  to  Tax. —  Subsection  (a)  of  section  6655 
(relating  to  addition  to  tax)  is  amended  to  read  as  follows: 

"(a)  Addition  to  Tax. — Except  as  provided  in  subsections  (d)  and 
(e),  in  the  case  of  any  underpayment  of  tax  by  a  corporation— 

"(1)  In  general. — There  shall  be  added  to  the  tax  under 
chapter  1  for  the  taxable  year  an  amount  determined  at  the  rate 
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established  under  section  6621  on  the  amount  of  the  underpay- 
ment for  the  period  of  the  underpayment. 

"(2)  Special  rule  where  corporation  paid  so  percent  or 
more  of  tax. — In  any  case  in  which  there  would  be  no  under- 
payment if  subsection  (b)  were  applied  by  substituting  '80  per- 
cent' for  90  percent'  each  place  it  appears,  the  addition  to  tax 
under  paragraph  (1)  shall  be  equal  to  75  percent  of  the  amount 
otherwise  determined  under  paragraph  (1).  " 
(d)  Additional  Exception  From  Penalty  for  Underpayments 
of  Estimated  Income  Tax  Where  a  Corporation  Has  a  Recur- 
ring Pattern  of  Seasonal  Income. — 

(1)  In  general. — Section  6655  (relating  to  failure  by  corpora- 
tion to  pay  estimated  income  tax)  is  amended  by  redesignating 
subsections  (e),  (f),  (g),  and  (h)  as  subsections  (f),  (g),  (h),  and  (i), 
respectively,  and  by  inserting  after  subsection  (d)  the  following 
new  subsection: 

"(e)  Additional  Exception  for  Recurring  Seasonal  Income. — 
"(1)  In  general. — Notwithstanding  the  preceding  subsections, 
the  addition  to  the  tax  with  respect  to  any  underpayment  of  any 
installment  shall  not  be  imposed  if  the  total  amount  of  all  pay- 
ments of  estimated  tax  made  on  or  before  the  last  date  pre- 
scribed for  the  payment  of  such  installmen  t  equals  or  exceeds  90 
percent  of  the  amount  determined  under  paragraph  (2). 

"(2)  Determination  of  amount. — The  amount  determined 
under  this  paragraph  for  any  installment  shall  be  determined 
in  the  following  manner — 

"(A)  take  the  taxable  income  for  all  months  during  the 
taxable  year  preceding  the  filing  month, 

"(B)  divide  such  amount  by  the  base  period  percentage  for 
all  months  during  the  taxable  year  preceding  the  filing 
month, 

"(C)  determine  the  tax  on  the  amount  determined  under 
subparagraph  (B),  and 

"(D)  multiply  the  tax  computed  under  subparagraph  (C) 
by  the  base  period  percentage  for  the  filing  month  and  all 
months  during  the  taxable  year  preceding  the  filing  month. 
"(3)  Definitions  and  special  rules.  — For  purposes  of  this 
subsection — 

"(A)  Base  period  percentage. — The  base  period  percent- 
age for  any  period  of  months  shall  be  the  average  percent 
which  the  taxable  income  for  the  corresponding  months  in 
each  of  the  3  preceding  taxable  years  bears  to  the  taxable 
income  for  the  3  preceding  taxable  years. 

"(B)  Filing  month. — The  term  'filing  month'  means  the 
month  in  which  the  installment  is  required  to  be  paid. 

"(C)  Limitation  on  application  of  subsection. — This 
subsection  shall  only  apply  if  the  base  period  percentage  for 
any  6  consecutive  months  of  the  taxable  year  equals  or  ex- 
ceeds 70  percent. 

"(D)  Reorganizations,  etc.— The  Secretary  may  by  regu- 
lations provide  for  the  determination  of  the  base  period  per- 
centage in  the  case  of  reorganizations,  new  corporations, 
and  other  similar  circumstances.  " 
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(2)  Technical  amendment. — Subsection  (f)  of  section  6655  (as 
redesignated  by  paragraph  (1))  is  amended  by  striking  out  'Yd), 
and  (h)"  and  inserting  in  lieu  thereof  "(d),  (e),  and  (i)". 
(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982. 

Subtitle  C— Pensions 

PART  I-CONTRIBUTION  AND  LOAN  LIMITS 

SEC.  235.  LOWER  CONTRIBUTION  AND  BENEFIT  LIMITS  FOR  CERTAIN  ANNU- 
ITIES, ETC. 

(a)  Limit  on  Annual  Defined  Benefit  Lowered  From  $136,425 
to  $90,000;  Limit  on  Annual  Defined  Contribution  Lowered 
From  $45,475  to  $30,000.— 

(1)  Defined  benefit  plans. — Subparagraph  (A)  of  section 
415(b)(1)  (relating  to  limitation  for  defined  benefit  plan)  is 
amended  by  striking  out  "$75,000"  and  inserting  in  lieu  thereof 
"$90,000". 

(2)  Defined  contribution  plans.— Subparagraph  (A)  of  sec- 
tion 415(c)(1)  (relating  to  limitation  for  defined  contribution 
plan)  is  amended  by  striking  out  "$25,000"  and  inserting  in  lieu 
thereof  "$30,000". 

(3)  Conforming  amendments.— 

(A)  Subparagraph  (C)  of  section  415(b)(2)  is  amended  by 
striking  out  "$75,000"  each  place  it  appears  and  inserting 
in  lieu  thereof  "$90,000". 

(B)  The  last  sentence  of  paragraph  (7)  of  section  415(b)  is 
amended  by  striking  out  "by  substituting  '37,500'  for 
'75,000'  "  and  inserting  in  lieu  thereof  "by  substituting  the 
greater  of  $68,212  or  one-half  the  amount  otherwise  appli- 
cable for  such  year  under  paragraph  (1)(A)  for  '$90,000'  ". 

(b)  Cost-of-Living  Adjustments. — 

(1)  Adjustment  to  reflect  adjustments  made  in  social 
security  benefit  payments  rather  than  primary  insurance 
amounts. — Paragraph  (1)  of  section  415(d)  (relating  to  cost-of- 
living  adjustments)  is  amended  by  striking  out  "primary  insur- 
ance amounts"  and  inserting  in  lieu  thereof  "benefit  amounts". 

(2)  Freeze  on  cost-of-living  adjustments  before  January 

1,  1986.— 

(A)  In  general. — Subsection  (d)  of  section  415  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  para- 
graph: 

"(3)  Freeze  on  adjustment  to  defined  contribution  and 
benefit  limits. — The  Secretary  shall  not  make  any  adjustment 
under  subparagraph  (A)  or  (B)  of  paragraph  (1)  with  respect  to 
any  year  beginning  after  December  31,  1982,  and  before  January 
1,  1986. " 

(B)  Change  in  base  period  to  reflect  change  in 
limits  and  freeze. — Paragraph  (2)  of  section  415(d)  (relat- 
ing to  base  periods)  is  amended  by  striking  out  "1974"  and 
inserting  in  lieu  thereof  "1984  " 
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(3)  Conforming  amendments  to  decrease  in  limits. — Para- 
graph (1)  of  section  415(d)  is  amended— 

(A)  by  striking  out  "$75,000"  in  subparagraph  (A)  and  in- 
serting in  lieu  thereof  "$90,000",  and 

(B)  by  striking  out  "$25,000"  in  subparagraph  (B)  and  in- 
serting in  lieu  thereof  "$30,000" 

(c)  Lower  Limits  Where  Individual  Is  Covered  by  Both  De- 
fined Benefit  Plan  and  Defined  Contribution  Plan.— 

(1)  Sum  of  defined  benefit  plan  fraction  and  defined 
contribution  plan  fraction  cannot  exceed  1.25  for  dollar 
limits  and  1.4  for  percentage  limits. — Paragraph  (1)  of  sec- 
tion 415(e)  (relating  to  limitation  in  case  of  defined  benefit  plan 
and  defined  contribution  plan  for  same  employee)  is  amended 
by  striking  out  "1.4  "  and  inserting  in  lieu  thereof  "1.0". 

(2)  Defined  benefit  and  contribution  plan  fractions. — 

(A)  Defined  benefit  plan  fraction. — Subparagraph  (B) 
of  section  415(e)(2)  (defining  defined  benefit  plan  fraction) 
is  amended  to  read  as  follows: 

"(B)  the  denominator  of  which  is  the  lesser  of— 

"(i)  the  product  of  1.25,  multiplied  by  the  dollar  limi- 
tation in  effect  under  subsection  (b)(1)(A)  for  such  year, 
or 

"(ii)  the  product  of— 

"(I)  1.4,  multiplied  by 

"(II)  the  amount  which  may  be  taken  into  ac- 
count under  subsection  (b)(1)(B)  with  respect  to 
such  individual  under  the  plan  for  such  year.  " 

(B)  Defined  contribution  plan  fraction. — Subpara- 
graph (B)  of  section  415(e)(3)  (defining  defined  contribution 
plan  fraction)  is  amended  to  read  as  follows: 

"(B)  the  denominator  of  which  is  the  sum  of  the  lesser  of 
the  following  amounts  determined  for  such  year  and  for 
each  prior  year  of  service  with  the  employer: 

"(i)  the  product  of  1.25,  multiplied  by  the  dollar  limi- 
tation in  effect  under  subsection  (c)(1)(A)  for  such  year 
(determined  without  regard  to  subsection  (c)(6)),  or 
"(ii)  the  product  of— 

"(I)  1.4,  multiplied  by — 

(II)  the  amount  which  may  be  taken  into  ac- 
count under  subsection  (c)(1)(B)  (or  subsection  (c)  (7) 
or  (8),  if  applicable)  with  respect  to  such  individu- 
al under  such  plan  for  such  year. " 

(d)  Transition  Rules  for  Defined  Contribution  Fraction. — 
Section  415(e)  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(6)  Special  transition  rule  for  defined  contribution 
fraction  for  years  ending  after  december  31,  1982. — 

"(A)  In  general. — At  the  election  of  the  plan  adminis- 
trator, in  applying  paragraph  (3)  with  respect  to  any  year 
ending  after  December  31,  1982,  the  amount  taken  into  ac- 
count under  paragraph  (3)(B)  with  respect  to  each  partici- 
pant for  all  years  ending  before  January  1,  1983,  shall  be 
an  amount  equal  to  the  product  of— 
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"(i)  the  amount  determined  under  paragraph  (3)(B) 
(as  in  effect  for  the  year  ending  in  1982)  for  the  year 
ending  in  1982,  multiplied  by 
"(ii)  the  transition  fraction. 
"(B)  Transition  fraction. — The  term  'transition  frac- 
tion -  means  a  fraction — 

"(i)  the  numerator  of  which  is  the  lesser  of— 
"(I)  $51,875,  or 

"(II)  14,  multiplied  by  25  percent  of  the  compen- 
sation of  the  participant  for  the  year  ending  in 
1981,  and 

"(ii)  the  denominator  of  which  is  the  lesser  of— 
"(I)  $41500,  or 

"(II)  25  percent  of  the  compensation  of  the  par- 
ticipant for  the  year  ending  in  1981.  " 
(e)  Actuarial  Adjustments. — 

(1)  Actuarial  adjustments  for  early  retirement  made  by 
reference  to  age  62  (instead  of  55). — Subparagraph  (C)  of 
section  415(b)(2)  (relating  to  adjustments  where  benefit  begins 
before  age  55)  is  amended  by  striking  out  "55"  each  place  it  ap- 
pears and  inserting  in  lieu  thereof  "62". 

(2)  $75,000  FLOOR  ON  ACTUARIAL  ADJUSTMENT  WHERE  BENEFIT 

begins  before  62. — Subparagraph  (C)  of  section  415(b)(2)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sen- 
tence: "The  reduction  under  this  subparagraph  shall  not  reduce 
the  limitation  of  paragraph  (1)(A)  below — 

"(i)  if  the  benefit  begins  at  or  after  age  55,  $75,000,  or 
"(ii)  if  the  benefit  begins  before  age  55,  the  amount 
which  is  the  equivalent  of  the  $75,000  limitation  for 
age  55. " 

(3)  Actuarial  adjustments  where  benefit  begins  after 
age  65. — Paragraph  (2)  of  section  415(b)  is  amended  by  adding 
at  the  end  thereof  the  following  new  subparagraph: 

"(D)  Adjustment  to  $90,000  limitation  where  benefit 
begins  after  age  65. — If  the  retirement  income  benefit 
under  the  plan  begins  after  age  65,  the  determination  as  to 
whether  the  $90,000  limitation  set  forth  in  paragraph  (1)(A) 
has  been  satisfied  shall  be  made,  in  accordance  with  regu- 
lations prescribed  by  the  Secretary,  by  adjusting  such  bene- 
fit so  that  it  is  equivalent  to  such  a  benefit  beginning  at 
age  65. " 

(4)  Limitations  on  actuarial  adjustments  under  section 
415(b)(2). — Paragraph  (2)  of  section  415(b)  is  amended  by  adding 
at  the  end  thereof  the  following  new  subparagraph: 

"(E)  Limitation  on  certain  assumptions. — 

"(i)  For  purposes  of  adjusting  any  benefit  under  sub- 
paragraph (B)  or  (C),  the  interest  rate  assumption  shall 
not  be  less  than  the  greater  of  5  percent  or  the  rate 
specified  in  the  plan. 

"(ii)  For  purposes  of  adjusting  any  benefit  under  sub- 
paragraph (D),  the  interest  rate  assumption  shall  not 
be  greater  than  the  lesser  of  5  percent  or  the  rate  speci- 
fied in  the  plan. 
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"(Hi)  For  purposes  of  adjusting  any  benefit  under 
subparagraph  (B),  (C),  or  (D),  no  adjustments  under 
subsection  (d)(1)  shall  be  taken  into  account  before  the 
year  for  which  such  adjustment  first  takes  effect. " 

(f)  Limitations  on  Deductibility  of  Contributions. — Section 
404  (relating  to  contributions  of  an  employer  to  an  employee's  trust, 
etc.)  is  amended  by  adding  at  the  end  thereof  the  following  new  sub- 
section: 

"(j)  Special  Rules  Relating  to  Application  With  Section 
415.— 

"(1)  NO  DEDUCTION  IN  EXCESS  OF  SECTION  Jfl5  LIMITATION. — In 

computing  the  amount  of  any  deduction  allowable  under  para- 
graph (1),  (2),  (3),  (4),  (7),  or  (10)  of  subsection  (a)  for  any  year — 
"(A)  in  the  case  of  a  defined  benefit  plan,  there  shall  not 
be  taken  into  account  any  benefits  for  any  year  in  excess  of 
any  limitation  on  such  benefits  under  section  415  for  such 
year,  or 

"(B)  in  the  case  of  a  defined  contribution  plan,  the 
amount  of  any  contributions  otherwise  taken  into  account 
shall  be  reduced  by  any  annual  additions  in  excess  of  the 
limitation  under  section  415  for  such  year. 

"(2)  NO  ADVANCE  FUNDING  OF  COST-OF-LIVING  ADJUSTMENTS. — 

For  purposes  of  clause  (i),  (ii)  or  (Hi)  of  subsection  (a)(1)(A),  and 
in  computing  the  full  funding  limitation,  there  shall  not  be 
taken  into  account  any  adjustments  under  section  415(d)(1)  for 
any  year  before  the  year  for  which  such  adjustment  first  takes 
effect. " 

(g)  Effective  Dates. — 

(1)  In  general. — 

(A)  New  plans. — In  the  case  of  any  plan  which  is  not  in 
existence  on  July  1,  1982,  the  amendments  made  by  this  sec- 
tion shall  apply  to  years  ending  after  July  1,  1982. 

(B)  Existing  plans. — 

(i)  In  the  case  of  any  plan  which  is  in  existence  on 
July  1,  1982,  the  amendments  made  by  this  section 
shall  apply  to  years  beginning  after  December  31,  1982. 

(ii)  Plan  requirements.— A  plan  shall  not  be  treat- 
ed as  failing  to  meet  the  requirements  of  section 
401(a)(16)  of  the  Internal  Revenue  Code  of  1954  for  any 
year  beginning  before  January  1,  1984,  merely  because 
such  plan  provides  for  benefit  or  contribution  limits 
which  are  in  excess  of  the  limitations  under  section  415 
of  such  Code,  as  amended  by  this  section.  The  preced- 
ing sentence  shall  not  apply  to  any  plan  which  pro- 
vides such  limits  in  excess  of  the  limitation  under  sec- 
tion 415  of  such  Code  before  such  amendments. 

(2)  Amendments  related  to  cost-of-living  adjustments. — 

(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  amendments  made  by  subsection  (b)  shall  apply  to 
adjustments  for  years  beginning  after  December  31,  1982. 

(B)  Adjustment  procedures.— The  amendment  made  by 
subsection  (b)(1)  and  (b)(2)(B)  shall  apply  to  adjustments  for 
years  beginning  after  December  31,  1985. 
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(3)  Transition  rule  where  the  sum  of  defined  contribu- 
tion AND  DEFINED  BENEFIT  PLAN  FRACTIONS  EXCEEDS  1.0. — In 

the  case  of  a  plan  which  satisfied  the  requirements  of  section 
415  of  the  Internal  Revenue  Code  of  1954  for  the  last  year  be- 
ginning before  January  1,  1983,  the  Secretary  of  the  Treasury  or 
his  delegate  shall  prescribe  regulations  under  which  an  amount 
is  subtracted  from  the  numerator  of  the  defined  contribution 
plan  fraction  (not  exceeding  such  numerator)  so  that  the  sum  of 
the  defined  benefit  plan  fraction  and  the  defined  contribution 
plan  fraction  computed  under  section  415(e)(1)  of  the  Internal 
Revenue  Code  of  1954  (as  amended  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982)  does  not  exceed  1.0  for  such 
year. 

(4)  Right  to  higher  accrued  defined  benefit  pre- 
served.— 

(A)  In  general. — In  the  case  of  an  individual  who  is  a 
participant  before  January  1,  1983,  in  a  defined  benefit 
plan  which  is  in  existence  on  July  1,  1982,  and  with  respect 
to  which  the  requirements  of  section  415  of  such  Code  have 
been  met  for  all  years,  if  such  individual's  current  accrued 
benefit  under  such  plan  exceeds  the  limitation  of  subsection 
(b)  of  section  415  of  the  Internal  Revenue  Code  of  1954  (as 
amended  by  this  section),  then  (in  the  case  of  such  plan)  for 
purposes  of  subsections  (b)  and  (e)  of  such  section,  the  limi- 
tation of  such  subsection  (b)  with  respect  to  such  individual 
shall  be  equal  to  such  current  accrued  benefit. 

(B)  Current  accrued  benefit  defined.— 

(i)  In  general. —  For  purposes  of  this  paragraph,  the 
term  "current  accrued  benefit''  means  the  individuals 
accrued  benefit  (at  the  close  of  the  last  year  beginning 
before  January  1,  1983)  when  expressed  as  an  annual 
benefit  (within  the  meaning  of  section  415(b)(2)  of  such 
Code  as  in  effect  before  the  amendments  made  by  this 
Act). 

(ii)  Special  rule. — For  purposes  of  determining  the 
amount  of  any  individuals  current  accrued  benefit— 

(I)  no  change  in  the  terms  and  conditions  of  the 
plan  after  July  1,  1982,  and 

(II)  no  cost-of-living  adjustment  occurring  after 
July  1,  1982, 

shall  be  taken  into  account. 

(5)  Special  rule  for  collective  bargaining  agreements, — 
In  the  case  of  a  plan  maintained  on  the  date  of  the  enactment 
of  this  Act  pursuant  to  1  or  more  collective  bargaining  agree- 
ments between  employee  representatives  and  1  or  more  employ- 
ers, the  amendments  made  by  this  section  and  section  253  (relat- 
ing to  age  70L/2)  shall  not  apply  to  years  beginning  before  the 
earlier  of— 

(A)  the  date  on  which  the  last  of  the  collective  bargain- 
ing agreements  relating  to  the  plan  terminates  (determined 
without  regard  to  any  extension  thereof  agreed  to  after  the 
date  of  the  enactment  of  this  Act),  or 

(B)  January  1,  1986. 
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For  purposes  of  subparagraph  (A),  any  plan  amendment  made 
pursuant  to  a  collective  bargaining  agreement  relating  to  the 
plan  which  amends  the  plan  solely  to  conform  to  any  require- 
ment added  by  this  section  and  section  253  shall  not  be  treated 
as  a  termination  of  such  collective  bargaining  agreement 

SEC.  236.  LOANS  TREATED  AS  DISTRIBUTIONS. 

(a)  General  Rule. — Section  72  (relating  to  annuities  and  certain 
proceeds  of  endowment  and  life  insurance  contracts)  is  amended  by 
redesignating  subsection  (p)  as  subsection  (q)  and  by  inserting  after 
subsection  (o)  the  following  new  subsection: 

"(p)  Loans  Treated  as  Distributions. — For  purposes  of  this  sec- 
tion— 

"(1)  Treatment  as  distributions. — 

"(A)  Loans. — If  during  any  taxable  year  a  participant  or 
beneficiary  receives  (directly  or  indirectly)  any  amount  as  a 
loan  from  a  qualified  employer  plan,  such  amount  shall  be 
treated  as  having  been  received  by  such  individual  as  a  dis- 
tribution under  such  plan. 

"(B)  Assignments  or  pledges. — If  during  any  taxable 
year  a  participant  or  beneficiary  assigns  (or  agrees  to 
assign)  or  pledges  (or  agrees  to  pledge)  any  portion  of  his  in- 
terest in  a  qualified  employer  plan,  such  portion  shall  be 
treated  as  having  been  received  by  such  individual  as  a 
loan  from  such  plan. 
"(2)  Exception  for  certain  loans. — 

"(A)  General  rule. — Paragraph  (1)  shall  not  apply  to 
any  loan  to  the  extent  that  such  loan  (when  added  to  the 
outstanding  balance  of  all  other  loans  from  such  plan 
whether  made  on,  before,  or  after  August  13,  1982),  does  not 
exceed  the  lesser  of— 
"(i)  $50,000,  or 

(ii)  V2  of  the  present  value  of  the  nonforfeitable  ac- 
crued benefit  of  the  employee  under  the  plan  (but  not 
less  than  $10,000). 
"(B)  Requirement  that  loan  be  repayable  within  5 

YEARS. — 

"(i)  In  general. — Subparagraph  (A)  shall  not  apply 
to  any  loan  unless  such  loan,  by  its  terms,  is  required 
to  be  repaid  within  5  years. 

"(ii)  Exception  for  home  loans. — Clause  (i)  shall 
not  apply  to  any  loan  used  to  acquire,  construct,  recon- 
struct, or  substantially  rehabilitate  any  dwelling  unit 
which  within  a  reasonable  time  is  to  be  used  (deter- 
mined at  the  time  the  loan  is  made)  as  a  principal  resi- 
dence of  the  participant  or  a  member  of  the  family 
(within  the  meaning  of  section  267(c)(4))  of  the  partici- 
pant. 

"(C)  Related  employers  and  related  plans. — For  pur- 
poses of  this  paragraph — 

"(i)  the  rules  of  subsections  (b),  (c),  and  (m)  of  section 
414  shall  apply,  and 
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"(W  all  plans  of  an  employer  (determined  after  the 
application  of  such  subsections)  shall  be  treated  as  1 
plan. 

"(3)  Qualified  employer  plan,  etc. — For  purposes  of  this 
subsection,  the  term  'qualified  employer  plan'  means  any  plan 
which  was  (or  was  determined  to  be)  a  qualified  employer  plan 
(as  defined  in  section  219(e)(3)  without  regard  to  subparagraph 
(D)  thereof).  For  purposes  of  this  subsection,  such  term  includes 
any  government  plan  (as  defined  in  section  219(e)(4)). 

"(4)  Special  rules  for  loans,  etc.,  from  certain  con- 
tracts.—For  purposes  of  this  subsection,  any  amount  received 
as  a  loan  under  a  contract  purchased  under  a  qualified  employ- 
er plan  (and  any  assignment  or  pledge  with  respect  to  such  a 
contract)  shall  be  treated  as  a  loan  under  such  employer  plan.  " 

(b)  Technical  Amendments. — 

(1)  Subsection  (m)  of  section  72  is  amended  by  striking  out 
paragraphs  (4)  and  (8). 

(2)  Subparagraph  (A)  of  section  72(o)(3)  is  amended  by  strik- 
ing out  "subsection  (m)(4)  and  (8)"  and  inserting  in  lieu  thereof 
"subsection  (p)". 

(c)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  loans,  assignments,  and  pledges  made  after  August  13, 
1982.  For  purposes  of  the  preceding  sentence,  the  outstanding 
balance  of  any  loan  which  is  renegotiated,  extended,  renewed, 
or  revised  after  such  date  shall  be  treated  as  an  amount  re- 
ceived as  a  loan  on  the  date  of  such  renegotiation,  extension,  re- 
newal, or  revision. 

(2)  Exception  for  certain  loans  used  to  repay  outstand- 
ing OBLIGATIONS. — 

(A)  In  general. — Any  qualified  refunding  loan  shall  not 
be  treated  as  a  distribution  by  reason  of  the  amendments 
made  by  this  section  to  the  extent  such  loan  is  repaid  before 
August  14,  1983. 

(B)  Qualified  refunding  loan. — For  purposes  of  subpar- 
agraph (A),  the  term  "qualified  refunding  loan"  means  any 
loan  made  after  August  13,  1982,  and  before  August  14, 
1983,  to  the  extent  such  loan  is  used  to  make  a  required 
principal  payment. 

(C)  Required  principal  payment. — For  purposes  of  sub- 
paragraph (B),  the  term  "required  principal  payment" 
means  any  principal  repayment  on  a  loan  made  under  the 
plan  which  was  outstanding  on  August  13,  1982,  if  such  re- 
payment is  required  to  be  made  after  August  13,  1982,  and 
before  August  14,  1983. 
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PART  II— REPEAL  OF  SPECIAL  LIMITATIONS  ON  PLANS 
BENEFITING  SELF-EMPLOYED  INDIVIDUALS  OR 
OWNER-EMPLOYEES 

SEC.  237.  REPEAL  OF  SPECIAL  QUALIFICATION  REQUIREMENTS. 

(a)  General  Rule. — Subsection  (d)  of  section  401  (relating  to  ad- 
ditional requirements  for  qualifications  of  trusts  and  plans  benefit- 
ing owner-employees)  is  amended — 

(1)  by  striking  out  paragraphs  (1)  through  (7),  and 

(2)  by  redesignating  paragraphs  (9),  (10),  and  (11)  as  para- 
graphs (1),  (2),  and  (3),  respectively. 

(b)  Repeal  of  Limitations  on  Amount  of  Compensation  Taken 
Into  Account  and  on  Certain  Defined  Benefit  Plans. — Para- 
graphs (17)  and  (IS)  of  section  401(a)  are  hereby  repealed. 

(c)  Repeal  of  Excise  Tax  on  Excess  Contributions  for  Self- 
Employed  Individuals. — 

(1)  Section  4972  (relating  to  tax  on  excess  contributions  for 
self-employed  individuals)  is  hereby  repealed. 

(2)  The  table  of  sections  for  chapter  43  is  amended  by  striking 
out  the  item  relating  to  section  4972. 

( d)  Penalty  for  Premature  Withdrawals  Limited  to  Key  Em- 
ployees in  Top-Heavy  Plans. — 

(1)  Subparagraph  (A)  of  section  72(m)(5)  is  amended — 

(A)  by  striking  out  "an  owner-employee"  the  first  place  it 
appears  and  inserting  in  lieu  thereof  "a  key  employee", 

(B)  by  striking  out  "while  he  was  an  owner-employee" 
and  inserting  in  lieu  thereof  "while  he  was  a  key  employee 
in  a  top-heavy  plan  "  and 

(C)  by  striking  out  "an  owner-employee"  in  clause  (ii)  and 
inserting  in  lieu  thereof  "a  key  employee". 

( 2)  Paragraph  ( 5)  of  section  72( m)  is  amended  by  adding  at  the 
end  thereof  the  following  new  subparagraph: 

"(C)  For  purposes  of  this  paragraph,  the  terms  'key  em- 
ployee' and  'top-heavy  plan'  have  the  same  meaning  as 
when  used  in  section  416.  " 
"(3)  Paragraph  (6)  of  section  72(m)  is  amdend  by  striking  out 
"except  in  applying  paragraph  (5),  ". 

(e)  Conforming  Amendments. — 

(1)  Paragraph  (10)  of  section  401(a)  is  amended  to  read  as  fol- 
lows: 

"(10)  Other  requirements. — 

"(A)  Plans  benefiting  owner-employees. — In  the  case 
of  any  plan  which  provides  contributions  or  benefits  for  em- 
ployees some  or  all  of  whom  are  owner-employees  (as  de- 
fined in  subsection  (c)(3)),  a  trust  forming  part  of  such  plan 
shall  constitute  a  qualified  trust  under  this  section  only  if 
the  requirements  of  subsection  (d)  are  also  met.  " 

(2)  Paragraph  (2)  of  section  404(a)  is  amended — 

(A)  by  striking  out  "(8),  (11)"  and  inserting  in  lieu  thereof 
"(8),  (9),  (11)",  and 

(B)  by  striking  out  "section  401(a)(9),  (10),  (17),  and  (18), 
and  of  section  401(d)  (other  than  paragraph  (1))"  and  in- 
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serting  in  lieu  thereof  "section  J/.01(a)(10)  and  of  section 
401(d)" 

(3)(A)  Paragraph  (2)  of  section  408(a)  (defining  individual  re- 
tirement account)  is  amended  by  striking  out  "as  defined  in  sec- 
tion 401(d)  (1)"  and  inserting  in  lieu  thereof  "as  defined  in  sub- 
section (n)". 

(B)  Section  408  is  amended  by  redesignating  the  subsection  re- 
lating to  cross  references  as  subsection  (o)  and  by  inserting  im- 
mediately before  such  subsection  the  following  new  subsection: 
"(n)  Bank. — For  purposes  of  subsection  (a)(2),  the  term  'bank' 
means — 

"(1)  any  bank  (as  defined  in  section  581), 

"(2)  an  insured  credit  union  (within  the  meaning  of  section 
101(6)  of  the  Federal  Credit  Union  Act),  and 

(3)  a  corporation  which,  under  the  laws  of  the  State  of  its 
incorporation,  is  subject  to  supervision  and  examination  by  the 
Commissioner  of  Banking  or  other  officer  of  such  State  in 
charge  of  the  administration  of  the  banking  laws  of  such  State. 

SEC.  238.  REPEAL  OF  SPECIAL  LIMITATIONS  ON  DEDUCTION  FOR  SELF-EM- 
PLOYED INDIVIDUALS  AND  SUBCHAPTER  S  CORPORATIONS. 

(a)  Repeal  of  Limit  of  Lower  of  $15,000  or  15  Percent  of 
Earned  Income. — Subsection  (e)  of  section  404  (relating  to  special 
limitations  for  self-employed  individuals)  is  amended  to  read  as  fol- 
lows: 

"(e)  Contributions  Allocable  to  Life  Insurance  Protection 
for  Self-Employed  Individuals. — In  the  case  of  a  self-employed 
individual  described  in  section  401(c)(1),  contributions  which  are  al- 
locable (determined  under  regulations  prescribed  by  the  Secretary)  to 
the  purchase  of  life,  accident,  health,  or  other  insurance  shall  not 
be  taken  into  account  under  this  section. " 

(b)  Repeal  of  Limitations  on  Defined  Benefit  Plans. — Subsec- 
tion (j)  of  section  401  (relating  to  defined  benefit  plans  providing 
benefits  for  self-employed  individuals  and  shareholder-employees)  is 
hereby  repealed. 

(c)  Repeal  of  Limitations  Applicable  to  Subchapter  S  Corpo- 
rations.— Section  1379  is  amended — 

(1)  by  striking  out  subsections  (a)  and  (b),  and 

(2)  by  redesignating  subsections  (c)  and  (d)  as  subsections  (a) 
and  (b),  respectively. 

(d)  Technical  Amendments. — 

(1)  Paragraph  (1)  of  section  401(c)(1)  (defining  employee)  is 
amended  to  read  as  follows: 

"(1)  Self-employed  individual  treated  as  employee.— 

"(A)  In  general. — The  term  'employee'  includes,  for  any 
taxable  year,  an  individual  who  is  a  self-employed  individ- 
ual for  such  taxable  year. 

"(B)  Self-employed  individual. — The  term  'self-em- 
ployed individual'  means,  with  respect  to  any  taxable  year, 
an  individual  who  has  earned  income  (as  defined  in  para- 
graph (2))  for  such  taxable  year.  To  the  extent  provided  in 
regulations  prescribed  by  the  Secretary,  such  term  also  in- 
cludes, for  any  taxable  year — 
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"(i)  an  individual  who  would  be  a  self-employed  in- 
dividual within  the  meaning  of  the  preceding  sentence 
but  for  the  fact  that  the  trade  or  business  carried  on  by 
such  individual  did  not  have  net  profits  for  the  tax- 
able year,  and 

"(ii)  an  individual  who  has  been  a  self-employed  in- 
dividual within  the  meaning  of  the  preceding  sentence 
for  any  prior  taxable  year.  " 

(2)  Subparagraph  (A)  of  section  401(c)(2)  (defining  earned 
income)  is  amended  by  striking  out  "and"  at  the  end  of  clause 
(Hi),  by  striking  out  the  period  at  end  of  clause  (iv)  and  insert- 
ing in  lieu  thereof  ",  and",  and  by  adding  at  the  end  thereof 
the  following  new  clause: 

"(v)  with  regard  to  the  deductions  allowed  by  sec- 
tions 404  and  405(c)  to  the  taxpayer. " 

(3)  Subsection  (J)  of  section  408  is  amended  to  read  as  follows: 
"(j)  Increase  in  Maximum  Limitations  for  Simplified  Employ- 
ee Pensions. — In  the  case  of  any  simplified  employee  pension,  sub- 
sections (a)(1)  and  (b)(2)  of  this  section  shall  be  applied  by  increasing 
the  $2,000  amounts  contained  therein  by  the  amount  of  the  limita- 
tion in  effect  under  section  415(c)(1)(A).  " 

(4) (A)  Paragraph  (6)  of  section  408(k)  is  hereby  repealed. 

(B)  Paragraph  (1)  of  section  408(k)  is  amended  by  striking  out 
"(5),  and  (6)"  and  inserting  in  lieu  thereof  "and  (5)". 

(C)  Subparagraph  (C)  of  section  408(k)(3)  is  amended  to  read 
as  follows: 

"(C)  Contributions  must  bear  uniform  relationship 
to  total  compensation. — For  purposes  of  subparagraph 
(A),  employer  contributions  to  simplified  employee  pensions 
shall  be  considered  discriminatory  unless  contributions 
thereto  bear  a  uniform  relationship  to  the  total  compensa- 
tion (not  in  excess  of  the  first  $200,000)  of  each  employee 
maintaining  a  simplified  employee  pension.  " 

(5)  Paragraph  (5)  of  section  415(c)  (relating  to  application 
with  section  404(c))  is  hereby  repealed. 

SEC.  239.  ALLOWANCE  OF  EXCLUSION  OF  DEATH  BENEFIT  FOR  SELF-EM- 
PLOYED INDIVIDUALS. 

Paragraph  (3)  of  section  101(b)  (relating  to  self-employed  individu- 
al not  considered  as  employee)  is  amended  to  read  as  follows: 

"(3)  Treatment  of  self-employed  individuals. — For  pur- 
poses of  this  subsection — 

"(A)  Self-employed  individual  not  considered  em- 
ployee.— Except  as  provided  in  subparagraph  (B),  the  term 
'employee'  does  not  include  a  self-employed  individual  de- 
scribed in  section  401(c)(1). 

"(B)  Special  rule  for  certain  lump  sum  distribu- 
tions.— In  the  case  of  any  lump  sum  distribution  described 
in  the  second  sentence  of  paragraph  (2)(B),  the  term  'em- 
ployee '  includes  a  self-employed  individual  described  in  sec- 
tion 401(c)(1). " 
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SEC.  240.  SPECIAL  RULES  FOR  TOP  HE  A  VY  PLANS. 

(a)  General  Rule. — Subpart  B  of  part  I  of  subchapter  D  of  chap- 
ter 1  (relating  to  special  rules)  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 
"SEC.  416.  SPECIAL  RULES  FOR  TOP-HE  A  VY  PLANS. 

"(a)  General  Rule. — A  trust  shall  not  constitute  a  qualified 
trust  under  section  401(a)  for  any  plan  year  if  the  plan  of  which  it 
is  a  part  is  a  top-heavy  plan  for  such  plan  year  unless  such  plan 
meets — 

"(1)  the  vesting  requirements  of  subsection  (b), 
"(2)  the  minimum  benefit  requirements  of  subsection  (c),  and 
(3)  the  limitation  on  compensation  requirement  of  subsection 

(d). 

"(b)  Vesting  Requirements. — 

"(1)  In  general. — A  plan  satisfies  the  requirements  of  this 
subsection  if  it  satisfies  the  requirements  of  either  of  the  follow- 
ing subparagraphs: 

"(A)  3-year  vesting. — A  plan  satisfies  the  requirements 
of  this  subparagraph  if  an  employee  who  has  completed  at 
least  3  years  of  service  with  the  employer  or  employers 
maintaining  the  plan  has  a  nonforfeitable  right  to  100  per- 
cent of  his  accrued  benefit  derived  from  employer  contribu- 
tions. 

"(B)  6-year  graded  vesting.— A  plan  satisfies  the  re- 
quirements of  this  subparagraph  if  an  employee  has  a  non- 
forfeitable right  to  a  percentage  of  his  accrued  benefit  de- 
rived from  employer  contributions  determined  under  the 
following  table: 

ti^j.  r         .  The  nonforfeitable 

Years  Of  Service  percentage  is: 

2   20 

3   40 

4   60 

5   80 

6  or  more   100 

"(2)  Certain  rules  made  applicable. — Except  to  the  extent 
inconsistent  with  the  provisions  of  this  subsection,  the  rules  of 
section  411  shall  apply  for  purposes  of  this  subsection. 
"(c)  Plan  Must  Provide  Minimum  Benefits. — 
"(1)  Defined  benefit  plans. — 

"(A)  In  general. — A  defined  benefit  plan  meets  the  re- 
quirements of  this  subsection  if  the  accrued  benefit  derived 
from  employer  contributions  of  each  participant  who  is  a 
non-key  employee,  when  expressed  as  an  annual  retirement 
benefit,  is  not  less  than  the  applicable  percentage  of  the 
participant's  average  compensation  for  years  in  the  testing 
period. 

"(B)  Applicable  percentage. — For  purposes  of  subpara- 
graph (A),  the  term  'applicable  percentage'  means  the  lesser 
of- 

"(i)  2  percent  multiplied  by  the  number  of  years  of 
service  with  the  employer,  or 
"(ii)  20  percent. 
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"(C)  Years  of  service. — For  purposes  of  this  para- 
graph— 

"(i)  In  general. — Except  as  provided  in  clause  (ii), 
years  of  service  shall  be  determined  under  the  rules  of 
paragraphs  (4),  (5),  and  (6)  of  section  411(a). 

"(ii)  Exception  for  years  during  which  plan  was 
not  top-heavy. — A  year  of  service  with  the  employer 
shall  not  be  taken  into  account  under  this  paragraph 
if- 

"(I)  the  plan  was  not  a  top-heavy  plan  for  any 
plan  year  ending  during  such  year  of  service,  or 

"(II)  such  year  of  service  was  completed  in  a 
plan  year  beginning  before  January  1,  1984- 
"(D)  Average  compensation  for  high  5  years. — For 
purposes  of  this  paragraph — 

"(i)  In  general. — A  participant's  testing  period  shall 
be  the  period  of  consecutive  years  (not  exceeding  5) 
during  which  the  participant  had  the  greatest  aggre- 
gate compensation  from  the  employer. 

"(ii)  Year  must  be  included  in  year  of  service. — 
The  years  taken  into  account  under  clause  (i)  shall  be 
properly  adjusted  for  years  not  included  in  a  year  of 
service. 

"(Hi)  Certain  years  not  taken  into  account. — 
Except  to  the  extent  provided  in  the  plan,  a  year  shall 
not  be  taken  into  account  under  clause  (i)  if— 

"(I)  such  year  ends  in  a  plan  year  beginning 
before  January  1,  1984,  or 

"(II)  such  year  begins  after  the  close  of  the  last 
year  in  which  the  plan  was  a  top-heavy  plan. 
"(E)  Annual  retirement  benefit. — For  purposes  of  this 
paragraph,  the  term  'annual  retirement  benefit'  means  a 
benefit  payable  annually  in  the  form  of  a  single  life  annu- 
ity (with  no  ancillary  benefits)  beginning  at  the  normal  re- 
tirement age  under  the  plan. 
"(2)  Defined  contribution  plans. — 

"(A)  In  general. — A  defined  contribution  plan  meets  the 
requirements  of  the  subsection  if  the  employer  contribution 
for  the  year  for  each  participant  who  is  a  non-key  employee 
is  not  less  than  3  percent  of  such  participant's  compensa- 
tion (within  the  meaning  of  section  415). 

"(B)  Special  rule  where  maximum  contribution  less 

THAN  3  PERCENT. — 

"(i)  In  general. — The  percentage  referred  to  in  sub- 
paragraph (A)  for  any  year  shall  not  exceed  the  percent- 
age at  which  contributions  are  made  (or  required  to  be 
made)  under  the  plan  for  the  year  for  the  key  employee 
for  whom  such  percentage  is  the  highest  for  the  year. 

"(ii)  Determination  of  percentage. — The  determi- 
nation referred  to  in  clause  (i)  shall  be  determined  for 
each  key  employee  by  dividing  the  contributions  for 
such  employee  by  so  much  of  his  total  compensation  for 
the  year  as  does  not  exceed  $200,000. 

"(Hi)  Treatment  of  aggregation  groups. — 
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"(I)  For  purposes  of  this  subparagraph,  all  de- 
fined contribution  plans  required  to  be  included  in 
an  aggregation  group  under  subsection  (g)(2)(A)(i) 
shall  be  treated  as  one  plan. 

"(II)  This  subparagraph  shall  not  apply  to  any 
plan  required  to  be  included  in  an  aggregation 
group  if  such  plan  enables  a  defined  benefit  plan 
required  to  be  included  in  such  group  to  meet  the 
requirements  of  section  401(a)(4)  or  410. 
"(C)  Certain  amounts  not  taken  into  account.— For 
purposes  of  this  paragraph,  any  employer  contribution  at- 
tributable to  a  salary  reduction  or  similar  arrangement 
shall  not  be  taken  into  account. 
"(d)  Not  More  Than  $200,000  in  Annual  Compensation  Taken 
Into  Account. — 

"(1)  In  general. — A  plan  meets  the  requirements  of  this  sub- 
section if  the  annual  compensation  of  each  employee  taken  into 
account  under  the  plan  does  not  exceed  the  first  $200,000. 

"(2)  Cost-of-living  adjustments.— The  Secretary  shall  an- 
nually adjust  the  $200,000  amount  contained  in  paragraph  (1) 
of  this  subsection  and  in  clause  (ii)  of  subsection  (c)(2)(B)  in  the 
same  manner  as  he  adjusts  the  dollar  amount  contained  in  sec- 
tion 415(c)(1)(A). 

"(e)  Plan  Must  Meet  Requirements  Without  Taking  Into  Ac- 
count Social  Security  and  Similar  Contributions  and  Bene- 
fits.— A  top-heavy  plan  shall  not  be  treated  as  meeting  the  require- 
ment of  subsection  (b)  or  (c)  unless  such  plan  meets  such  require- 
ment without  taking  into  account  contributions  or  benefits  under 
chapter  2  (relating  to  tax  on  self-employment  income),  chapter  21  (re- 
lating to  Federal  Insurance  Contributions  Act),  title  II  of  the  Social 
Security  Act,  or  any  other  Federal  or  State  law. 

"(f)  Coordination  Where  Employer  Has  2  or  More  Plans. — 
The  Secretary  shall  prescribe  such  regulations  as  may  be  necessary 
or  appropriate  to  carry  out  the  purposes  of  this  section  where  the 
employer  has  2  or  more  plans  including  (but  not  limited  to)  regula- 
tions to  prevent  inappropriate  omissions  or  require  duplication  of 
minimum  benefits  or  contributions. 

"(g)  Top-Heavy  Plan  Defined. — For  purposes  of  this  section— 
"(1)  In  general.— 

"(A)  Plans  not  required  to  be  aggregated. — Except  as 
provided  in  subparagraph  (B),  the  term  'top-heavy  plan' 
means,  with  respect  to  any  plan  year — 

"(i)  any  defined  benefit  plan  if  as  of  the  determina- 
tion date,  the  present  value  of  the  cumulative  accrued 
benefits  under  the  plan  for  key  employees  exceeds  60 
percent  of  the  present  value  of  the  cumulative  accrued 
benefits  under  the  plan  for  all  employees,  and 

"(ii)  any  defined  contribution  plan  if,  as  of  the  deter- 
mination date,  the  aggregate  of  the  accounts  of  key  em- 
ployees under  the  plan  exceeds  60  percent  of  the  aggre- 
gate of  the  accounts  of  all  employees  under  such  plan. 
"(B)  Aggregated  plans. — Each  plan  of  an  employer  re- 
quired to  be  included  in  an  aggregation  group  shall  be 
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treated  as  a  top-heavy  plan  if  such  group  is  a  top-heavy 
group. 

"(2)  Aggregation. — For  purposes  of  this  subsection — 
"(A)  Aggregation  group. — 

"(i)  Required  aggregation.— The  term  'aggregation 
group '  means — 

"(I)  each  plan  of  the  employer  in  which  a  key 
employee  is  a  participant,  and 

"(II)  each  other  plan  of  the  employer  which  en- 
ables any  plan  described  in  subclause  (I)  to  meet 
the  requirements  of  section  401(a)(4)  or  410. 
"(ii)  Permissive  aggregation. — The  employer  may 
treat  any  plan  not  required  to  be  included  in  an  aggre- 
gation group  under  clause  (i)  as  being  part  of  such 
group  if  such  group  would  continue  to  meet  the  require- 
ments of  sections  401(a)(4)  and  410  with  such  plan 
being  taken  into  account. 
"(B)  Top-heavy  group.— The  term   'top-heavy  group' 
means  any  aggregation  group  if— 

"(i)  the  sum  (as  of  the  determination  date)  of— 

"(I)  the  present  value  of  the  cumulative  accrued 
benefits  for  key  employees  under  all  defined  benefit 
plans  included  in  such  group,  and 

"(II)  the  aggregate  of  the  accounts  of  key  employ- 
ees under  all  defined  contribution  plans  included 
in  such  group, 
"(ii)  exceeds  60  percent  of  a  similar  sum  determined 
for  all  employees. 
"(3)  Distributions  during  last  5  years  taken  into  ac- 
count.— For  purposes  of  determining — 

"(A)  the  present  value  of  the  cumulative  accrued  benefit 
for  any  employee,  or 

"(B)  the  amount  of  the  account  of  any  employee, 
such  present  value  or  amount  shall  be  increased  by  the  aggre- 
gate distributions  made  with  respect  to  such  employee  under  the 
plan  during  the  5-year  period  ending  on  the  determination 
date. 

"(4)  Other  special  rules. — For  purposes  of  this  subsection — 
"(A)  Rollover  contributions  to  plan  not  taken  into 
account. — Except  to  the  extent  provided  in  regulations,  any 
rollover  contribution  (or  similar  transfer)  initiated  by  the 
employee  and  made  after  December  31,  1983,  to  a  plan  shall 
not  be  taken  into  account  with  respect  to  the  transferee 
plan  for  purposes  of  determining  whether  such  plan  is  a 
top-heavy  plan  (or  whether  any  aggregation  group  which  in- 
cludes such  plan  is  a  top-heavy  group). 

"(B)  Benefits  not  taken  into  account  if  employee 
ceases  to  be  key  employee. — If  any  individual  is  a  non- 
key  employee  with  respect  to  any  plan  for  any  plan  year, 
but  such  individual  was  a  key  employee  with  respect  to 
such  plan  for  any  prior  plan  year,  any  accrued  benefit  for 
such  employee  (and  the  account  of  such  employee)  shall  not 
be  taken  into  account. 
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"(C)  Determination  date. — The  term  'determination 
date '  means,  with  respect  to  any  plan  year — 

"(i)  the  last  day  of  the  preceding  plan  year,  or 
(ii)  in  the  case  of  the  first  plan  year  of  any  plan,  the 
last  day  of  such  plan  year. 
"(D)  Years. — To  the  extent  provided  in  regulations,  this 
section  shall  be  applied  on  the  basis  of  any  year  specified  in 
such  regulations  in  lieu  of  plan  years. 
"(h)  Adjustments  in  Section  415  Limits  for  Top-Heavy 
Plans. — 

"(1)  In  general. — In  the  case  of  any  top-heavy  plan,  para- 
graphs (2)(B)  and  (3)(B)  of  section  415(e)  shall  be  applied  by  sub- 
stituting '1.0' for  '1.25'. 

"(2)  Exception  where  benefits  for  key  employees  do  not 
exceed  90  percent  of  total  benefits  and  additional  con- 
TRIBUTIONS ARE  MADE  FOR  NON-KEY  EMPLOYEES. — Paragraph  (1) 

shall  not  apply  with  respect  to  any  top-heavy  plan  if  the  re- 
quirements of  subparagraphs  (A)  and  (B)  of  this  paragraph  are 
met  with  respect  to  such  plan. 

"(A)  Minimum  benefit  requirements.— 

"(i)  In  general. — The  requirements  of  this  subpara- 
graph are  met  with  respect  to  any  top-heavy  plan  if 
such  plan  (and  any  plan  required  to  be  included  in  an 
aggregation  group  with  such  plan)  meets  the  require- 
ments of  subsection  (c)  as  modified  by  clause  (ii). 
"(ii)  Modifications. — For  purposes  of  clause  (i) — 
"(I)  paragraph  (1)(B)  of  subsection  (c)  shall  be  ap- 
plied by  substituting  '3 percent1  for  2 percent',  and 
by  increasing  (but  not  by  more  than  10  percentage 
points)  20  percent  by  1  percentage  point  for  each 
year  for  which  such  plan  was  taken  into  account 
under  this  subsection,  and 

"(II)  paragraph  (2)(A)  shall  be  applied  by  substi- 
tuting %  percent'  for  '3  percent'. 
"(B)  Benefits  for  key  employees  cannot  exceed  90 
percent  of  total  benefits.— A  plan  meets  the  require- 
ments of  this  subparagraph  if  such  plan  would  not  be  a 
top-heavy  plan  if  '90  percent'  were  substituted  for  '60  per- 
cent' each  place  it  appears  in  paragraphs  (IX A.)  and  (2)(B) 
of  subsection  (g). 
"(3)  Transition  rule.— If,  but  for  this  paragraph,  paragraph 
(1)  would  begin  to  apply  with  respect  to  any  top-heavy  plan,  the 
application  of  paragraph  (1)  shall  be  suspended  with  respect  to 
any  individual  so  long  as  there  are  no — 

"(A)  employer  contributions,  forfeitures,  or  voluntary  non- 
deductible contributions  allocated  to  such  individual,  or 

"(B)  accruals  for  such  individual  under  the  defined  bene- 
fit plan. 

"(4)  Coordination  with  transitional  rule  under  section 
U15. — In  the  case  of  any  top  heavy  plan  to  which  paragraph  (1) 
applies,  section  415(e)(6)(B)(i)  shall  be  applied  by  substituting 
'$41500' for  '$51,875'. 
"(i)  Definitions. — For  purposes  of  this  section — 

"(1)  Key  employee.— 
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"(A)  In  general. — The  term  'key  employee'  means  any 
participant  in  an  employer  plan  who,  at  any  time  during 
the  plan  year  or  any  of  the  4  preceding  plan  years,  is — 
"(i)  an  officer  of  the  employer, 

"(ii)  1  of  the  10  employees  owning  (or  considered  as 
owning  within  the  meaning  of  section  318)  the  largest 
interests  in  the  employer, 

"(Hi)  a  5-percent  owner  of  the  employer,  or 
(iv)  a  1-percent  owner  of  the  employer  having  an 
annual  compensation  from  the  employer  of  more  than 
$150,000. 

For  purposes  of  clause  (i),  no  more  than  50  employees  (or,  if 
lesser,  the  greater  of  3  or  10  percent  of  the  employees)  shall  be 
treated  as  officers. 

"(B)  Percentage  owners. — 

"(i)  5-percent  owner. — For  purposes  of  this  para- 
graph, the  term  '5-percent  owner'  means — 

"(I)  if  the  employer  is  a  corporation,  any  person 
who  owns  (or  is  considered  as  owning  within  the 
meaning  of  section  318)  more  than  5  percent  of  the 
outstanding  stock  of  the  corporation  or  stock  pos- 
sessing more  than  5  percent  of  the  total  combined 
voting  power  of  all  stock  of  the  corporation,  or 

"(II)  if  the  employer  is  not  a  corporation,  any 
person  who  owns  more  than  5  percent  of  the  capi- 
tal or  profits  interest  in  the  employer, 
"(ii)  1-percent  owner. — For  purposes  of  this  para- 
graph, the  term  ' '1 -percent  owner'  means  any  person 
who  would  be  described  in  clause  (i)  if  '1  percent'  were 
substituted  for  '5  percent'  each  place  it  appears  in 
clause  (i). 

"(Hi)  Constructive  ownership  rules. — For  pur- 
poses   of    this    subparagraph    and  subparagraph 

(AXiiX(II)— 

"(I)  subparagraph  (C)  of  section  318(a)(2)  shall  be 
applied  by  substituting  5  percent'  for  '50  percent', 
and 

"(II)  in  the  case  of  any  employer  which  is  not  a 
corporation,  ownership  in  such  employer  shall  be 
determined  in  accordance  with  regulations  pre- 
scribed by  the  Secretary  which  shall  be  based  on 
principles  similar  to  the  principles  of  section  318 
(as  modified  by  subclause  (I)). 
"(C)  Aggregation  rules  do  not  apply  for  purposes  of 

DETERMINING  5-PERCENT  OR  1-PERCENT  OWNERS. — The  rules 

of  subsections  (b),  (c),  and  (m)  of  section  414  shall  not  apply 
for  purposes  of  determining  ownership  in  the  employer. 
"(2)  Non-key  employee. — The  term  'non-key  employee'  means 
any  employee  who  is  not  a  key  employee. 

"(3)  Self-employed  individuals. — In  the  case  of  a  self-em- 
ployed individual  described  in  section  401(c)(1) — 

"(A)  such  individual  shall  be  treated  as  an  employee,  and 
"(B)  such  individual's  earned  income  (within  the  mean- 
ing of  section  401(c)(2))  shall  be  treated  as  compensation. 


211 


"(4)  Treatment  of  employees  covered  by  collective  bar- 
gaining agreements. — The  requirements  of  subsections  (b),  (c), 
and  (d)  shall  not  apply  with  respect  to  any  employee  included  in 
a  unit  of  employees  covered  by  an  agreement  which  the  Secre- 
tary of  Labor  finds  to  be  a  collective  bargaining  agreement  be- 
tween employee  representatives  and  1  or  more  employers  if  there 
is  evidence  that  retirement  benefits  were  the  subject  of  good 
faith  bargaining  between  such  employee  representatives  and 
such  employer  or  employers. 

"(5)  Treatment  of  beneficiaries. — The  terms  'employee' 
and  'key  employee '  include  their  beneficiaries. 

"(6)  Treatment  of  simplified  employee  pensions. — 

"(A)  Treatment  as  defined  contribution  plans. — A 
simplified  employee  pension  shall  be  treated  as  a  defined 
contribution  plan. 

"(B)  Election  to  have  determinations  based  on  em- 
ployer contributions. — In  the  case  of  a  simplified  em- 
ployee pension,  at  the  election  of  the  employer,  paragraphs 
(l)(A)(ii)  and  (2KB)  of  subsection  (g)  shall  be  applied  by 
taking  into  account  aggregate  employer  contributions  in 
lieu  of  the  aggregate  of  the  accounts  of  employees.  " 

(b)  Qualification  Requirements. — Paragraph  (10)  of  section 
401(a)  (relating  to  other  requirements)  is  amended  by  adding  at  the 
end  thereof  the  following  new  subparagraph: 

"(B)  Top-heavy  plans. — 

"(i)  In  general. — In  the  case  of  any  top-heavy  plan, 
a  trust  forming  part  of  such  plan  shall  constitute  a 
qualified  trust  under  this  section  only  if  the  require- 
ments of  section  416  are  met. 

"(ii)  Plans  which  may  become  top-heavy. — Except 
to  the  extent  provided  in  regulations,  a  trust  forming 
part  of  a  plan  (whether  or  not  a  top-heavy  plan)  shall 
constitute  a  qualified  trust  under  this  section  only  if 
such  plan  contains  provisions — 

"(I)  which  will  take  effect  if  such  plan  becomes  a 
top-heavy  plan,  and 

"(II)  which  meet  the  requirements  of  section 
416." 

(c)  Technical  Amendments. — 

(1)  Subsections  (b)  and  (c)  of  section  414  (relating  to  employees 
of  controlled  groups)  are  each  amended  by  striking  out  "and 
415"  and  inserting  in  lieu  thereof  "415,  and  416". 

(2)  Paragraph  (4)  of  section  iH(m)  (relating  to  employees  of 
an  affiliated  service  group)  is  amended  by  striking  out  "and 
415"  in  subparagraph  (B),  and  inserting  in  lieu  there  of  "415, 
and  416". 

(d)  Clerical  Amendment. — The  table  of  sections  for  subpart  B  of 
part  I  of  subchapter  D  of  chapter  1  is  amended  by  adding  at  the  end 
there  of  the  following  new  item: 

"Sec.  416.  Special  rules  for  top-heavy  plans.  " 
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SEC.  241.  EFFECTIVE  DATES. 

(a)  General  Rule —Except  as  provided  in  subsection  (b),  the 
amendments  made  by  this  part  shall  apply  to  years  beginning  after 
December  31,  1983. 

(b)  Allowance  of  Exclusion  of  Death  Benefit  for  Self-Em- 
ployed  Individuals. — The  amendment  made  by  section  239  shall 
apply  with  respect  to  decedents  dying  after  December  31,  1983. 

PART  HI—OTHER  REQUIREMENTS 

SEC  242.  REQUIRED  DISTRIBUTIONS  FOR  QUALIFIED  PLANS. 

(a)  General  Rule. — Paragraph  (9)  of  section  401(a)  (relating  to 
requirements  for  qualification)  is  amended  to  read  as  follows: 

"(9)  Required  distributions.— 

"(A)  Before  death. — A  trust  forming  part  of  a  plan 
shall  not  constitute  a  qualified  trust  under  this  section 
unless  the  plan  provides  that  the  entire  interest  of  each  em- 
ployee— 

"(i)  either  will  be  distributed  to  him  not  later  than 
his  taxable  year  in  which  he  attains  age  70V2  or,  in  the 
case  of  an  employee  other  than  a  key  employee  who  is  a 
participant  in  a  top-heavy  plan,  in  which  he  retires, 
whichever  is  the  later,  or 

"(ii)  will  be  distributed,  commencing  not  later  than 
such  taxable  year — 

11  (I)  in  accordance  with  regulations  prescribed  by 
the  Secretary,  over  the  life  of  such  employee  or  over 
the  lives  of  such  employee  and  his  spouse,  or 

"(II)  in  accordance  with  such  regulations,  over  a 
period  not  extending  beyond  the  life  expectancy  of 
such  employee  or  the  life  expectancy  of  such  em- 
ployee and  his  spouse. 
"(B)  After  death. — A  trust  forming  part  of  a  plan  shall 
not  constitute  a  qualified  trust  under  this  section  unless 
the  plan  provides  that  if— 

"(i)  an  employee  dies  before  his  entire  interest  has 
been  distributed  to  him,  or 

"(ii)  distribution  has  been  commenced  in  accordance 
with  subparagraph  (A)(ii)  to  his  surviving  spouse  and 
such  surviving  spouse  dies  before  his  entire  interest  has 
been  distributed  to  such  surviving  spouse, 
his  entire  interest  (or  the  remaining  part  of  such  interest  if 
distribution  thereof  has  commenced)  will  be  distributed 
within  5  years  after  his  death  (or  the  death  of  his  surviving 
spouse).  The  preceding  sentence  shall  not  apply  if  the  distri- 
bution of  the  interest  of  the  employee  has  commenced  and 
such  distribution  is  for  a  term  certain  over  a  period  permit- 
ted under  subparagraph  (A)(ii)(II). " 

(b)  Effective  Date. — 

(1)  In  general. — The  amendment  made  by  subsection  (a) 
shall  apply  to  plan  years  beginning  after  December  31,  1983. 

(2)  Transition  rule. — A  trust  forming  part  of  a  plan  shall 
not  be  disqualified  under  paragraph  (9)  of  section  401(a)  of  the 
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Internal  Revenue  Code  of  1954,  as  amended  by  subsection  (a),  by 
reason  of  distributions  under  a  designation  (before  January  1, 
1984)  by  any  employee  of  a  method  of  distribution — 

(A)  which  does  not  meet  the  requirements  of  such  para- 
graph (9),  but 

(B)  which  would  not  have  disqualified  such  trust  under 
paragraph  (9)  of  section  401(a)  of  such  Code  as  in  effect 
before  the  amendment  made  by  subsection  (a). 

SEC.  243.  REQUIRED  DISTRIBUTIONS  IN  CASE  OF  INDIVIDUAL  RETIREMENT 
PLANS. 

(a)  Required  Distributions  After  Death. — 

(1)  Individual  retirement  accounts. — Paragraph  (7)  of  sec- 
tion 408(a)  (defining  individual  retirement  account)  is  amended 
to  read  as  follows: 

'Wlf- 

"(A)  an  individual  for  whose  benefit  the  trust  is  main- 
tained dies  before  his  entire  interest  has  been  distributed  to 
him,  or 

"(B)  distribution  has  been  commenced  as  provided  in 
paragraph  (6)  to  his  surviving  spouse  and  such  surviving 
spouse  dies  before  the  entire  interest  has  been  distributed  to 
such  spouse, 

the  entire  interest  (or  the  remaining  part  of  such  interest  if  dis- 
tribution thereof  has  commenced)  will  be  distributed  within  5 
years  after  his  death  (or  the  death  of  the  surviving  spouse).  The 
preceding  sentence  shall  not  apply  if  distributions  over  a  term 
certain  commenced  before  the  death  of  the  individual  for  whose 
benefit  the  trust  was  maintained  and  the  term  certain  is  for  a 
period  permitted  under  paragraph  (6).  " 

(2)  Individual  retirement  annuities.— Paragraph  (4)  of  sec- 
tion 408(b)  (defining  individual  retirement  annuity)  is  amended 
to  read  as  follows: 

u(4)If- 

"(A)  the  owner  dies  before  his  entire  interest  has  been  dis- 
tributed to  him,  or 

"(B)  distribution  has  been  commenced  as  provided  in 
paragraph  (3)  to  his  surviving  spouse  and  such  surviving 
spouse  dies  before  the  entire  interest  has  been  distributed  to 
such  spouse, 

the  entire  interest  (or  the  remaining  part  of  such  interest  if  dis- 
tribution thereof  has  commenced)  will  be  distributed  within  5 
years  after  his  death  (or  the  death  of  his  surviving  spouse).  The 
preceding  sentence  shall  not  apply  if  distributions  over  a  term 
certain  commenced  before  the  death  of  the  owner  and  the  term 
certain  is  for  a  period  permitted  under  paragraph  (3).  " 

(b)  Treatment  of  Inherited  Individual  Retirement  Plans. — 

(1)  Denial  of  rollover  treatment.— 

(A)  Paragraph  (3)  of  section  408(d)  (defining  rollover  con- 
tributions) is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subparagraph: 

"(C)  Denial  of  rollover  treatment  for  inherited  ac- 
counts, ETC. — 
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"(i)  In  general. — In  the  case  of  an  inherited  indi- 
vidual retirement  account  or  individual  retirement  an- 
nuity— 

"(I)  this  paragraph  shall  not  apply  to  any 
amount  received  by  an  individual  from  such  an  ac- 
count or  annuity  (and  no  amount  transferred  from 
such  account  or  annuity  to  another  individual  re- 
tirement account  or  annuity  shall  be  excluded 
from  gross  income  by  reason  of  such  transfer),  and 
"(II)  such  inherited  account  or  annuity  shall  not 
be  treated  as  an  individual  retirement  account  or 
annuity  for  purposes  of  determining  whether  any 
other  amount  is  a  rollover  contribution, 
"(ii)  Inherited  individual  retirement  account  or 
annuity. — An  individual  retirement  account  or  indi- 
vidual retirement  annuity  shall  be  treated  as  inherited 
if- 

"(I)  the  individual  for  whose  benefit  the  account 
or  annuity  is  maintained  acquired  such  account  by 
reason  of  the  death  of  another  individual,  and 

"(II)  such  individual  was  not  the  surviving 
spouse  of  such  other  individual.  " 
(B)  Subparagraph  (C)  of  section  409(b)(3)  (relating  to  roll- 
over into  an  individual  retirement  account  or  annuity  or  a 
qualified  plan)  is  amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  "This  subparagraph  shall  not 
apply  to  any  retirement  bond  if  such  bond  is  acquired  by 
the  owner  by  reason  of  the  death  of  another  individual  and 
the  owner  was  not  the  surviving  spouse  of  such  other  indi- 
vidual. " 

(2)  Denial  of  deduction  for  contributions  to  inherited 

INDIVIDUAL  RETIREMENT  ACCOUNTS  OR  ANNUITIES. — Subsection 

(d)  of  section  219  (relating  to  other  limitations  and  restrictions) 
is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(4)  Denial  of  deduction  for  amount  contributed  to  in- 
herited annuities  or  accounts. — No  deduction  shall  be  al- 
lowed under  this  section  with  respect  to  any  amount  paid  to  an 
inherited  individual  retirement  account  or  individual  retire- 
ment annuity  (within  the  meaning  of  section  408(d)(3)(C)(ii)).  " 
(c)  Effective  Dates. — 

(1)  Subsection  (a). — The  amendments  made  by  subsection  (a) 
shall  apply  in  the  case  of  individuals  dying  after  December  31, 
1983. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  taxable  years  beginning  after  December  31,  1983. 

SEC.  244.  LIMITATION  ON  EXCLUSION  FOR  GROUP-TERM  LIFE  INSURANCE 
PURCHASED  FOR  EMPLOYEES, 
(a)  General  Rule. — Section  79  (relating  to  group-term  life  insur- 
ance purchased  for  employees)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 
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"(d)  Nondiscrimination  Requirements. — 

"(1)  In  general. — In  the  case  of  a  discriminatory  group-term 
life  insurance  plan,  paragraph  (1)  of  subsection  (a)  shall  not 
apply  with  respect  to  any  key  employee. 

"(2)  Discriminatory  group-term  life  insurance  plan.— 
For  purposes  of  this  subsection,  the  term  'discriminatory  group- 
term,  life  insurance  plan'  means  any  plan  of  an  employer  for 
providing  group-term  life  insurance  unless — 

"(A)  the  plan  does,  not  discriminate  in  favor  of  key  em- 
ployees as  to  eligibility  to  participate,  and 

"(B)  the  type  and  amount  of  benefits  available  under  the 
plan  do  not  discriminate  in  favor  of  participants  who  are 
key  employees. 
"(3)  Nondiscriminatory  eligibility  classification. — 

"(A)  In  general. — A  plan  does  not  meet  requirements  of 
subparagraph  (A)  of  paragraph  (2)  unless — 

"(i)  such  plan  benefits  70  percent  or  more  of  all  em- 
ployees of  the  employer, 

"(ii)  at  least  85  percent  of  all  employees  who  are  par- 
ticipants under  the  plan  are  not  key  employees, 

"(Hi)  such  plan  benefits  such  employees  as  qualify 
under  a  classification  set  up  by  the  employer  and 
found  by  the  Secretary  not  to  be  discriminatory  in 
favor  of  key  employees,  or 

"(iv)  in  the  case  of  a  plan  which  is  part  of  a  cafeteria 
plan,  the  requirements  of  section  125  are  met 
"(B)  Exclusion  of  certain  employees. — For  purposes  of 
subparagraph  (A),  there  may  be  excluded  from  considera- 
tion— 

"(i)  employees  who  have  not  completed  3  years  of 
service; 

"(ii)  part-time  or  seasonal  employees; 
"(Hi)  employees  not  included  in  the  plan  who  are  in- 
cluded in  a  unit  of  employees  covered  by  an  agreement 
between  employee  representatives  and  one  or  more  em- 
ployers which  the  Secretary  finds  to  be  a  collective  bar- 
gaining agreement,  if  the  benefits  provided  under  the 
plan  were  the  subject  of  good  faith  bargaining  between 
such  employee  representatives  and  such  employer  or 
employers;  and 

"(iv)  employees  who  are  nonresident  aliens  and  who 
receive  no  earned  income  (within  the  meaning  of  sec- 
tion 911(d)(2))  from  the  employer  which  constitutes 
income  from  sources  within  the  United  States  (within 
the  meaning  of  section  861(a)(3)). 
"(4)  Nondiscriminatory  benefits.— A  plan  does  not 
meet  the  requirements  of  paragraph  (2)(B)  unless  all  bene- 
fits available  to  participants  who  are  key  employees  are 
available  to  all  other  participants. 

"(5)  Special  rule. — A  plan  shall  not  fail  to  meet  the  re- 
quirements of  paragraph  (2KB)  merely  because  the  amount 
of  life  insurance  on  behalf  of  the  employees  under  the  plan 
bears  a  uniform  relationship  to  the  total  compensation  or 
the  basic  or  regular  rate  of  compensation  of  such  employees. 


216 


"(6)  Key  employee  defined. — For  purposes  of  this  sub- 
section, the  term  'key  employee'  has  the  meaning  given  to 
such  term  by  paragraph  (1)  of  section  416ti),  except  that 
subparagraph  (A)(iv)  of  such  paragraph  shall  be  applied  by 
not  taking  into  account  employees  described  in  paragraph 
(3)(B)  who  are  not  participants  in  the  plan. 

"(7)  Certain  controlled  groups,  etc.— All  employees 
who  are  treated  as  employed  by  a  single  employer  under 
subsection  (b),  (c),  or  (m)  of  section  414  shall  be  treated  as 
employed  by  a  single  employer  for  purposes  of  this  section.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1983. 

SEC.  245.  LIMITATION  ON  ESTATE  TAX  EXCLUSIONS  UNDER  SECTION  2039. 

(a)  General  Rule. — Section  2039  (relating  to  annuities)  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  subsection: 

"(g)  $100,000  Limitation  on  Exclusions  Under  Subsections  (c) 
and  (e). — The  aggregate  amount  excluded  from  the  gross  estate  of 
any  decedent  under  subsections  (c)  and  (e)  of  this  section  shall  not 
exceed  $100,000." 

(b)  Technical  Amendments. — Subsections  (c)  and  (e)  of  section 
2039  are  each  amended  by  striking  out  "Notwithstanding  the  provi- 
sions of  this  section"  and  inserting  in  lieu  thereof  "Subject  to  the 
limitation  of  subsection  (g),  notwithstanding  any  other  provision  of 
this  section". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  the  estates  of  decedents  dying  after  December  31,  1982. 

SEC.  246.  ORGANIZATIONS  PERFORMING  MANAGEMENT  FUNCTIONS. 

(a)  General  Rule. — Subsection  (m)  of  section  414  (relating  to  em- 
ployees of  an  affiliated  service  group)  is  amended  by  redesignating 
paragraphs  (5)  and  (6)  as  paragraphs  (6)  and  (7),  respectively,  and  by 
inserting  after  paragraph  (4)  the  following  new  paragraph: 

"(5)  Certain  organizations  performing  management 
functions. — For  purposes  of  this  subsection,  the  term  'affili- 
ated service  group'  also  includes  a  group  consisting  of— 

"(A)  an  organization  the  principal  business  of  which  is 
performing,  on  a  regular  and  continuing  basis,  manage- 
ment functions  for  1  organization  (or  for  1  organization 
and  other  organizations  related  to  such  1  organization), 
and 

"(B)  the  organization  (and  related  organizations)  for 
which  such  functions  are  so  performed  by  the  organization 
described  in  subparagraph  (A). 
For  purposes  of  this  paragraph,  the  term  'related  organizations'  has 
the  same  meaning  as  the  term  'related  persons '  when  used  in  section 
103(b)(6)(C). " 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1983. 

SEC  247.  EXISTING  PERSONAL  SERVICE  CORPORATIONS  MAY  LIQUIDATE 
UNDER  SECTION  333  DURING  1983  OR  1984. 
(a)  In  General. — In  the  case  of  a  complete  liquidation  of  a  per- 
sonal service  corporation  (within  the  meaning  of  section  535(c)(2)(B) 
of  the  Internal  Revenue  Code  of  1954)  during  1983  or  1984,  the  fol- 


lowing  rules  shall  apply  with  respect  to  any  shareholder  other  than 
a  corporation: 

(1)  The  determination  of  whether  section  333  of  such  Code  ap- 
plies shall  be  made  without  regard  to  whether  the  corporation 
is  a  collapsible  corporation  to  which  section  341(a)  of  such  Code 
applies. 

(2)  No  gain  or  loss  shall  be  recognized  by  the  liquidating  cor- 
poration on  the  distribution  of  any  unrealized  receivable  in 
such  liquidation. 

(3) (A)  Except  as  provided  in  subparagraph  (C),  any  disposition 
by  a  shareholder  of  any  unrealized  receivable  received  in  the 
liquidation  shall  be  treated  as  a  sale  at  fair  market  value  of 
such  receivable  and  any  gain  or  loss  shall  be  treated  as  ordi- 
nary gain  or  loss. 

(B)  For  purposes  of  subparagraph  (A),  the  term  "disposition  " 
includes — 

"(i)  failing  to  hold  the  property  in  the  trade  or  business 
which  generated  the  receivables,  and 

u(ii)  failing  to  hold  a  continuing  interest  in  such  trade  or 
business. 

(C)  For  purposes  of  subparagraph  (A),  the  term  "disposition" 
does  not  include  transmission  at  death  to  the  estate  of  the  dece- 
dent or  transfer  to  a  person  pursuant  to  the  right  of  such  person 
to  receive  such  property  by  reason  of  the  death  of  the  decedent 
or  by  bequest,  devise,  or  inheritance  from  the  decedent. 

(4)  Unrealized  receivables  distributed  in  the  liquidation  shall 
be  treated  as  having  a  zero  basis. 

(5)  For  purposes  of  computing  earnings  and  profits,  the  liqui- 
dating corporation  shall  not  treat  unrealized  receivables  distrib- 
uted in  the  liquidation  as  an  item  of  income. 

(b)  Unrealized  Receivables  Defined. — For  purposes  of  this  sec- 
tion, the  term  "unrealized  receivables"  has  the  meaning  given  such 
term  by  the  first  sentence  of  section  751(c)  of  such  Code. 

SEC.  248  EMPLOYEE  LEASING. 

(a)  General  Rule. — Section  414  (relating  to  definitions  and  spe- 
cial rules)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(n)  Employee  Leasing. — 

"(1)  In  general. — For  purposes  of  the  pension  requirements 
listed  in  paragraph  (3),  except  to  the  extent  otherwise  provided 
in  regulations,  with  respect  to  any  person  (hereinafter  in  this 
subsection  referred  to  as  the  'recipient)  for  whom  a  leased  em- 
ployee performs  services — 

"(A)  the  leased  employee  shall  be  treated  as  an  employee 
of  the  recipient,  but 

"(B)  contributions  or  benefits  provided  by  the  leasing  or- 
ganization which  are  attributable  to  services  performed  for 
the  recipient  shall  be  treated  as  provided  by  the  recipient. 
"(2)  Leased  employee.— For  purposes  of  paragraph  (1),  the 
term  'leased  employee1  means  any  person  who  provides  services 
to  the  recipient  if— 
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"(A)  such  services  are  provided  pursuant  to  an  agreement 
between  the  recipient  and  any  other  person  (in  this  subsec- 
tion referred  to  as  the  'leasing  organization  '), 

"(B)  such  person  has  performed  such  services  for  the  re- 
cipient (or  for  the  recipient  and  related  persons)  on  a  sub- 
stantially full-time  basis  for  a  period  of  a  least  1  year,  and 
"(C)  such  services  are  of  a  type  historically  performed,  in 
the  business  field  of  the  recipient,  by  employees. 
"(3)  Pension  requirements. — For  purposes  of  this  subsection, 
the  pension  requirements  listed  in  this  paragraph  are — 

"(A)  paragraphs  (3),  (4),  (7),  and  (16)  of  section  401(a),  and 
"(B)  sections  408(k),  410,  4H  415,  and  416. 
"(4)  Time  when  leased  employee  is  first  considered  as 
employee. — In  the  case  of  any  leased  employee,  paragraph  (1) 
shall  apply  only  for  purposes  of  determining  whether  the  pen- 
sion requirements  listed  in  paragraph  (3)  are  met  for  periods 
after  the  close  of  the  1-year  period  referred  to  in  paragraph  (2); 
except  that  years  of  service  for  the  recipient  shall  be  determined 
by  taking  into  account  the  entire  period  for  which  the  leased 
employee  performed  services  for  the  recipient  (or  related  per- 
sons). 

"(5)  Safe  harbor. — This  subsection  shall  not  apply  to  any 
leased  employee  if  such  employee  is  covered  by  a  plan  which  is 
maintained  by  the  leasing  organization  if,  with  respect  to  such 
employee,  such  plan — 

"(A)  is  a  money  purchase  pension  plan  with  a  noninte- 
grated  employer  contribution  rate  of  at  least  7V2  percent, 
and 

"(B)  provides  for  immediate  participation  and  for  full 
and  immediate  vesting. 
"(6)  Related  persons. — For  purposes  of  this  subsection,  the 
term  'related  persons'  has  the  same  meaning  as  when  used  in 
section  103(b)(6)(C). " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1983. 

SEC.  249.  NONDISCRIMINATORY  COORDINATION  OF  DEFINED  CONTRIBU- 
TION PLANS  WITH  OASDI. 

(a)  In  General. — Section  401  (relating  to  qualified  pension, 
profit-sharing,  stock  bonus  plans,  etc.)  is  amended  by  redesignating 
subsection  (I)  as  subsection  (o),  and  by  inserting  after  subsection  (k) 
the  following  new  subsection: 

"(I)  Nondiscriminatory  Coordination  of  Defined  Contribu- 
tion Plans  With  OASDI. — 

"(1)  In  general. — Notwithstanding  subsection  (a)(5),  the  co- 
ordination of  a  defined  contribution  plan  with  OASDI  meets 
the  requirements  of  subsection  (a)(4)  only  if  the  total  contribu- 
tions with  respect  to  each  participant,  when  increased  by  the 
OASDI  contributions,  bear  a  uniform  relationship — 

"(A)  to  the  total  compensation  of  such  employee,  or 
"(B)  to  the  basic  or  regular  rate  of  compensation  of  such 
employee. 

"(2)  Definitions. — For  purposes  of  paragraph  (1) — 
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"(A)  OASDI  contributions— The  term  VASDI  contribu- 
tions '  means  the  product  of— 

"(i)  so  much  of  the  remuneration  paid  by  the  employ- 
er to  the  employee  during  the  plan  year  as — 

"(I)  constitutes  wages  (within  the  meaning  of  sec- 
tion 3121(a)  without  regard  to  paragraph  (1)  there- 
of), and 

"(II)  does  not  exceed  the  contribution  and  benefit 
base  applicable  under  OASDI  at  the  beginning  of 
the  plan  year,  multiplied  by 
"(ii)  the  rate  of  tax  applicable  under  section  3111(a) 
(relating  to  employers  OASDI  tax)  at  the  beginning  of 
the  plan  year. 

In  the  case  of  an  individual  who  is  an  employee  within  the 
meaning  of  subsection  (c)(1),  the  preceding  sentence  shall  be 
applied  by  taking  into  account  his  earned  income  (as  de- 
fined in  subsection  (c)(2)). 

"(B)  OASDI— The  term  'OASDI'  means  the  system  of 
old-age,  survivors,  and  disability  insurance  established 
under  title  II  of  the  Social  Security  Act  and  the  Federal  In- 
surance Contributions  Act. 

"(C)  Remuneration. — The  term  'remuneration'  means— 
"(i)  total  compensation,  or 
(ii)  basic  or  regular  rate  of  compensation, 
whichever  is  used  in  determining  contributions  or  benefits 
under  the  plan. 

"(3)  Determination  of  compensation,  etc.,  of  self-em- 
ployed individuals. — For  purposes  of  this  subsection,  in  the 
case  of  an  individual  who  is  an  employee  within  the  meaning 
of  subsection  (c)(1) — 

"(A)  his  total  compensation  shall  include  his  earned 
income  (as  defined  in  subsection  (c)(2)),  and 

"(B)  his  basic  or  regular  rate  of  compensation  shall  be  de- 
termined (under  regulations  prescribed  by  the  Secretary) 
with  respect  to  that  portion  of  his  earned  income  which 
bears  the  same  ratio  to  his  earned  income  as  the  basic  or 
regular  compensation  of  the  employees  under  the  plan 
(other  than  employees  within  the  meaning  of  subsection 
(c)(1))  bears  to  the  total  compensation  of  such  employees.  " 
(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  plan  years  beginning  after  December  31,  1983. 

SEC.  250.  AUTHORITY  OF  SECRETARY  TO  ALLOCATE  INCOME  AND  DEDUC- 
TIONS IN  THE  CASE  OF  CERTAIN  CORPORATIONS. 

(a)  In  General.— Part  IX  of  subchapter  B  of  chapter  1  (relating 
to  items  not  deductible)  is  amended  by  adding  after  section  269  the 
following  new  section: 

"SEC.  269 A.  PERSONAL  SERVICE  CORPORATIONS  FORMED  OR  AVAILED  OF 
TO  A  VOID  OR  EVADE  INCOME  TAX. 

"(a)  General  Rule.— If— 

"(1)  substantially  all  of  the  services  of  a  personal  service  cor- 
poration are  performed  for  (or  on  behalf  of)  1  other  corporation, 
partnership,  or  other  entity,  and 
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"(2)  the  principal  purpose  for  forming,  or  availing  of,  such 
personal  service  corporation  is  the  avoidance  or  evasion  of  Fed- 
eral income  tax  by  reducing  the  income  of  or  securing  the  bene- 
fit of  any  expense,  deduction,  credit,  exclusion,  or  other  allow- 
ance for,  any  employee-owner  which  would  not  otherwise  be 
available, 

then  the  Secretary  may  allocate  all  income,  deductions,  credits,  ex- 
clusions, and  other  allowances  between  such  personal  service  corpo- 
ration and  its  employee-owners,  if  such  allocation  is  necessary  to 
prevent  avoidance  or  evasion  of  Federal  income  tax  or  clearly  to  re- 
flect the  income  of  the  personal  service  corporation  or  any  of  its  em- 
ployee-owners. 

"(b)  Definitions. — For  purposes  of  this  section — 

"(1)  Personal  service  corporation. — The  term  'personal  service 
corporation'  means  a  corporation  the  principal  activity  of  which 
is  the  performance  of  personal  services  and  such  services  are 
substantially  performed  by  employee-owners. 

"(2)  Employee-owner. — The  term  'employee-owner'  means 
any  employee  who  owns,  on  any  day  during  the  taxable  year, 
more  than  10  percent  of  the  outstanding  stock  of  the  personal 
service  corporation.  For  purposes  of  the  preceding  sentence,  sec- 
tion 318  shall  apply,  except  that  '5  percent'  shall  be  substituted 
for  '50 percent'  in  section  318(a)(2)(C). 

"(3)  Related  persons. — All  related  persons  (within  the  mean- 
ing of  section  106(b)(6)(C))  shall  be  treated  as  1  entity. " 

(b)  Clerical  Amendment.— The  table  of  sections  for  part  IX  of  sub- 
chapter 1  is  amended  by  inserting  after  the  item  relating  to  section 
269  the  following  new  item: 

"Sec.  269A.  Personal  service  corporations  formed  or  availed  of  to 
avoid  or  evade  income  tax. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982. 

PART  IV— MISCELLANEOUS 

SEC.  251.  CHURCH  PLANS. 

(a)  Exclusion  Allowance. — 

(1)  Election  to  have  section  us  rules  apply. — Subpara- 
graph (B)  of  section  403(b)(2)  (relating  to  exclusion  allowance)  is 
amended  by  striking  out  "(under  section  415)"  and  inserting  in 
lieu  thereof  "(under  section  415  without  regard  to  section 
415(c)(8))" 

(2)  Years  of  service. — Section  403(b)(2)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subparagraphs: 

"(C)  Number  of  years  of  service  for  duly  ordained, 

COMMISSIONED,  OR  LICENSED  MINISTERS  OR  LAY  EMPLOY- 
EES.— For  purposes  of  this  subsection  and  section 
415(c)(4)(A)- 

(i)  all  years  of  service  by — 

"(I)  a  duly  ordained,  commissioned,  or  licensed 
minister  of  a  church,  or 
"(II)  a  lay  person, 
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as  an  employee  of  a  church,  a  convention  or  association 
of  churches,  including  an  organization  described  in  sec- 
tion 414(e)(3)(B)(ii),  shall  be  considered  as  years  of  serv- 
ice for  1  employer,  and 

"(ii)  all  amounts  contributed  for  annuity  contracts  by 
each  such  church  (or  convention  or  association  of 
churches)  or  such  organization  during  such  years  for 
such  minister  or  lay  person  shall  be  considered  to  have 
been  contributed  by  1  employer. 
For  purposes  of  the  preceding  sentence,  the  terms  'church ' 
and  'convention  or  association  of  churches'  have  the  same 
meaning  as  when  used  in  section  414(e). 

"(D)  Alternative  exclusion  allowance. — 

"(i)  In  general. — In  the  case  of  any  individual  de- 
scribed in  subparagraph  (C),  the  amount  determined 
under  subparagraph  (A)  shall  not  be  less  than  the 
lesser  of— 

"(I)  $3,000,  or 

(II)  the  includible  compensation  of  such  indi- 
vidual. 

"(ii)  Subparagraph  not  to  apply  to  individuals 
with  adjusted  gross  income  over  $17,000. — This  sub- 
paragraph shall  not  apply  with  respect  to  any  taxable 
year  to  any  individual  whose  adjusted  gross  income  for 
such  taxable  year  (determined  separately  and  without 
regard  to  any  community  property  laws)  exceeds 
$17,000. 

li(iii)  Special  rule  for  foreign  missionaries. — In 
the  case  of  an  individual  described  in  subparagraph 
(C)(i)  performing  services  outside  the  United  States, 
there  shall  be  included  as  includible  compensation  for 
any  year  under  clause  (i)(II)  any  amount  contributed 
during  such  year  by  a  church  (or  convention  or  associ- 
ation of  churches)  for  an  annuity  contract  with  respect 
to  such  individual. " 
(b)  Retirement  Income  Accounts  Provided  by  Churches, 
Etc. — Section  403(b)  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph: 

"(9)  Retirement  income  accounts  provided  by  churches, 

ETC. — 

"(A)  Amounts  paid  treated  as  contributions.— For 
purposes  of  this  title — 

"(i)  a  retirement  income  account  shall  be  treated  as 
an  annuity  contract  described  in  this  subsection,  and 

"(ii)  amounts  paid  by  an  employer  described  in  para- 
graph (IX A)  to  a  retirement  income  account  shall  be 
treated  as  amounts  contributed  by  the  employer  for  an 
annuity  contract  for  the  employee  on  whose  behalf  such 
account  is  maintained. 
"(B)  Retirement  income  account. — For  purposes  of  this 
paragraph,  the  term  'retirement  income  account'  means  a 
defined  contribution  program  established  or  maintained  by 
a  church,  a  convention  or  association  of  churches,  includ- 
ing an  organization  described  in  section  414(e)(3)(A),  to  pro- 
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vide  benefits  under  section  403(b)  for  an  employee  described 
in  paragraph  (1)  or  his  beneficiaries.  " 
(c)  Contribution  Limitations. — 

(1)  Application  of  section  uis(chu)  to  church  plans.— 
Paragraph  (4)  of  section  415(c)  (relating  to  special  election  for 
section  403(b)  contracts)  is  amended — 

(A)  by  striking  out  "or  a  home  health  service  agency" 
each  place  it  appears  and  inserting  in  lieu  thereof  "a  home 
health  service  agency,  or  a  church,  convention  or  associ- 
ation of  churches,  or  an  organization  described  in  section 
414(e)(3)(B)(iir\ 

(B)  by  inserting  "(as  determined  for  purposes  of  section 
403(b)(2))"  after  "service  for  the  employer"  in  subparagraph 
(A), 

(C)  by  adding  at  the  end  of  subparagraph  (D)  the  follow- 
ing new  clause: 

"(iv)  For  purposes  of  this  paragraph,  the  terms 
'church'  and  'convention  or  association  of  churches' 
have  the  same  meaning  as  when  used  in  section 
414(e). ",  and 

(D)  by  striking  out  "and  home  health  service  agen- 
cies" in  the  heading  and  inserting  in  lieu  thereof  ",  home 

HEALTH  SERVICE  AGENCIES,  AND  CERTAIN  CHURCHES,  ETC.  ". 

(2)  Total  annual  additions.— Section  415(c)  (relating  to  lim- 
itation on  defined  contribution  plan)  is  amended  by  adding  at 
the  end  thereof  the  following  paragraph: 

"(8)  Certain  contributions  by  church  plans  not  treated 
as  exceeding  limits. — 

"(A)  Alternative  exclusion  allowance.— Any  contri- 
bution or  addition  with  respect  to  any  participant,  when  ex- 
pressed as  an  annual  addition,  which  is  allocable  to  the 
application  of  section  403(b)(2)(D)  to  such  participant  for 
such  year,  shall  be  treated  as  not  exceeding  the  limitations 
of  paragraph  (1). 

"(B)  Contributions  not  in  excess  of  $uo,ooo  ($10,000  per 

YEAR). — 

"(i)  In  general. — Notwithstanding  any  other  provi- 
sion of  this  subsection,  at  the  election  of  a  participant 
who  is  an  employee  of  a  church,  a  convention  or  associ- 
ation of  churches,  including  an  organization  described 
in  section  414(e)(3)(B)(ii),  contributions  and  other  addi- 
tions for  an  annuity  contract  or  retirement  income  ac- 
count described  in  section  403(b)  with  respect  to  such 
participant,  when  expressed  as  an  annual  addition  to 
such  participant's  account,  shall  be  treated  as  not  ex- 
ceeding the  limitation  of  paragraph  (1)  if  such  annual 
addition  is  not  in  excess  of  $10,000. 

"(U)     $40,000    AGGREGATE    LIMITATION.  — The  total 

amount  of  additions  with  respect  to  any  participant 
which  may  be  taken  into  account  for  purposes  of  this 
subparagraph  for  all  years  may  not  exceed  $40,000. 

"(Hi)  NO  ELECTION  IF  PARAGRAPH   (U)(A).  ELECTION 

made. — No  election  may  be  made  under  this  subpara- 
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graph  for  any  year  if  an  election  is  made  under  para- 
graph (4)(A)  for  such  year. 
"(C)  Annual  addition. — For  purposes  of  this  paragraph, 
the  term  'annual  addition'  has  the  meaning  given  such 
term  by  paragraph  (2)." 
(3)  Conforming  amendment.— Section  403(b)(2)(B)  (relating 
to  exclusion  allowance)  is  amended  by  striking  out  "and  home 
health  service  agencies"  and  inserting  in  lieu  thereof  "home 
health  service  agencies,  and  certain  churches,  etc.  " 

(d)  Correction  Period  for  Church  Plans. — A  church  plan 
(within  the  meaning  of  section  414(e)  of  the  Internal  Revenue  Code 
of  1954)  shall  not  be  treated  as  not  meeting  the  requirements  of  sec- 
tion 401  or  403  of  such  Code  if— 

(1)  by  reason  of  any  change  in  any  law,  regulation,  ruling,  or 
otherwise  such  plan  is  required  to  be  amended  to  meet  such  re- 
quirements, and 

(2)  such  plan  is  so  amended  at  the  next  earliest  church  con- 
vention or  such  other  time  as  the  Secretary  of  the  Treasury  or 
his  delegate  may  prescribe. 

(e)  Effective  Dates. — 

(1)  In  general.— Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1981. 

(2)  Retirement  income  accounts. — The  amendments  made 
by  subsection  (b)  shall  apply  to  taxable  years  beginning  after 
December  31,  1974. 

(3)  Section  ui5  amendments. — The  amendments  made  by 
subsection  (c)  shall  apply  to  years  beginning  after  December  31, 
1981. 

(4)  Correction  period. — The  amendment  made  by  subsection 
(d)  shall  take  effect  on  July  1,  1982. 

(5)  Special  rule  for  existing  defined  benefit  arrange- 
ments.—Any  defined  benefit  arrangement  which  is  established 
by  a  church  or  a  convention  or  association  of  churches  (includ- 
ing an  organization  described  in  section  414(e)(3)(B)(ii)  of  the  In- 
ternal Revenue  Code  of  1954)  and  which  is  in  effect  on  the  date 
of  the  enactment  of  this  Act  shall  not  be  treated  as  failing  to 
meet  the  requirements  of  section  403(b)(2)  of  such  Code  merely 
because  it  is  a  defined  benefit  arrangement. 

SEC.  252.  DEFERRED  COMPENSATION  PLANS  FOR  STATE  JUDGES. 

Subsection  (c)  of  section  131  of  the  Revenue  Act  of  1978  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  Deferred  compensation  plans  for  state  judges.— 
"(A)  In  general. — The  amendments  made  by  this  section 
shall  not  apply  to  any  qualified  State  judicial  plan. 

"(B)  Qualified  state  judicial  plan— For  purposes  of 
subparagraph  (A),  the  term  'qualified  State  judicial  plan' 
means  any  retirement  plan  of  a  State  for  the  exclusive  bene- 
fit of  judges  or  their  beneficiaries  if— 

"(V  such  plan  has  been  continuously  in  existence 
since  December  31,  1978, 

"(ii)  under  such  plan,  all  judges  eligible  to  benefit 
under  the  plan — 
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"(I)  are  required  to  participate,  and 
"(II)  are  required  to  contribute  the  same  fixed 
percentage  of  their  basic  or  regular  rate  of  compen- 
sation as  judge, 
"(Hi)  under  such  plan,  no  judge  has  an  option  as  to 
contributions  or  benefits  the  exercise  of  which  would 
affect  the  amount  of  includible  compensation, 

"(iv)  the  retirement  payments  of  a  judge  under  the 
plan  are  a  percentage  of  the  compensation  of  judges  of 
that  State  holding  similar  positions,  and 

"(v)  the  plan  during  any  year  does  not  pay  benefits 
with  respect  to  any  participant  which  exceed  the  limi- 
tations of  section  415(b)  of  the  Internal  Revenue  Code 
of  1951" 

SEC  253.  PROFIT-SHARING  PLAN  CONTRIBUTIONS  ON  BEHALF  OF  DIS- 
ABLED. 

(a)  In  General. — Paragraph  (3)  of  section  415(c)  (defining  partici- 
pant's compensation)  is  amended  to  read  as  follows: 

"(3)  Participant's  compensation— For  purposes  of  para- 
graph (1) — 

"(A)  In  general. — The  term  'participant's  compensation' 
means  the  compensation  of  the  participant  from  the  em- 
ployer for  the  year. 

"(B)  Special  rule  for  self-employed  individuals. — In 
the  case  of  an  employee  within  the  meaning  of  section 
401(c)(1),  subparagraph  (A)  shall  be  applied  by  substituting 
'the  participant's  earned  income  (within  the  meaning  of  sec- 
tion 401(c)(2)  but  determined  without  regard  to  any  exclu- 
sion under  section  911)'  for  'compensation  of  the  participant 
from  the  employer'. 

"(C)  Special  rules  for  permanent  and  total  disabil- 
ity.— In  the  case  of  a  participant — 

"(i)  who  is  permanently  and  totally  disabled  (as  de- 
fined in  section  105(d)(4)), 

"(ii)  who  is  not  an  officer,  owner,  or  highly  compen- 
sated, and 

"(Hi)  with  respect  to  whom  the  employer  elects,  at 
such  time  and  in  such  manner  as  the  Secretary  may 
prescribe,  to  have  this  subparagraph  apply, 
the  term  'participant's  compensation'  means  the  compensa- 
tion the  participant  would  have  received  for  the  year  if  the 
participant  was  paid  at  the  rate  of  compensation  paid  im- 
mediately before  becoming  permanently  and  totally  dis- 
abled. This  subparagraph  shall  only  apply  if  contributions 
made  with  respect  to  such  participant  are  nonforfeitable 
when  made. " 

(b)  Deductibility. — Subparagraph  (B)  of  section  404(a)(3)  (relat- 
ing to  limits  on  deductible  contributions  to  stock  bonus  and  profit- 
sharing  trusts)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing: "The  term  'compensation  otherwise  paid  or  accrued  during  the 
taxable  year  to  all  employees'  shall  include  any  amount  with  respect 
to  which  an  election  under  section  415(c)(3)(C)  is  in  effect,  but  only 
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to  the  extent  that  any  contribution  with  respect  to  such  amount  is 
nonforfeitable. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1981. 

SEC.   254.   EXEMPTION  FOR   TRUSTS   WHICH  INCLUDE  GOVERNMENTAL 
PLANS. 

(a)  In  General. — Section  401(a)  (relating  to  requirements  of  quali- 
fication for  qualified  pension,  profit-sharing,  and  stock  bonus  plans) 
is  amended  by  inserting  immediately  after  paragraph  (23)  the  fol- 
lowing new  paragraph: 

"(24)  Any  group  trust  which  otherwise  meets  the  requirements 
of  this  section  shall  not  be  treated  as  not  meeting  such  require- 
ments on  account  of  the  participation  or  inclusion  in  such  trust 
of  the  moneys  of  any  plan  or  governmental  unit  described  in 
section  805(d)(6). " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  taxable  years  beginning  after  December 
31,  1981. 

Subtitle  D — Taxation  of  Life  Insurance 
Companies  and  Annuities 

PART  I— COINSURANCE  ARRANGEMENTS 
Subpart  A — Modified  Coinsurance  Contracts 

SEC.  255.  REPEAL  OF  OPTIONAL  TREATMENT  OF  POLICIES  REINSURED 
UNDER  MODIFIED  COINSURANCE  CONTRACTS. 

(a)  Repeal  of  Section  820. — Section  820  (relating  to  optional 
treatment  of  policies  reinsured  under  modified  coinsurance  con- 
tracts) is  repealed. 

(b)  Conforming  Amendments.— 

(1)  Section  811  (relating  to  dividends  to  policyholders)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(c)  Special  Rule  for  Dividends  to  Policyholders  Under  Re- 
insurance Contracts. — If,  under  the  terms  of  a  conventional  coin- 
surance contract,  a  life  insurance  company  (hereinafter  referred  to 
as  'the  reinsurer')  is  obligated  to  reimburse  another  life  insurance 
company  (hereinafter  referred  to  as  'the  reinsured)  for  dividends  to 
policyholders  on  the  policies  reinsured,  the  amount  of  the  deduction 
for  dividends  reimbursed  shall,  for  purposes  of  section  809(d)(12),  be 
equal  to  the  amount  of  dividends  to  policyholders — 

"(1)  which  were  paid  by  the  reinsured,  and 

"(2)  with  respect  to  which  the  reinsurer  reimbursed  the  rein- 
sured under  the  terms  of  such  contract. 
The  amount  determined  under  the  preceding  sentence  shall  be  prop- 
erly adjusted  to  reflect  the  adjustments  under  subsection  (b)(1). " 

(2)  The  first  sentence  of  section  809(c)(1)  (relating  to  premi- 
ums) is  amended  to  read  as  follows:  "The  gross  amount  of  pre- 
miums and  other  consideration,  including — 

"(A)  advance  premiums, 
"(B)  deposits, 
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"(C)  fees] 

"(D)  assessments, 

"(E)  consideration  in  respect  of  assuming  liabilities 
under  contracts  not  issued  by  the  taxpayer,  and 

"(F)  the  amount  of  dividends  to  policyholders  reimbursed 
to  the  taxpayer  by  a  reinsurer  in  respect  of  reinsured  poli- 
cies, 

on  insurance  and  annuity  contracts  (including  contracts  supple- 
mentary thereto);  less  return  premiums,  and  premiums  and 
other  consideration  arising  out  of  reinsurance  ceded.  " 

(3)  Section  809(d)(3)  (relating  to  dividends  to  policyholders)  is 
amended  by  inserting  ",  other  than  the  deduction  provided 
under  paragraph  (12)"  before  the  period  at  the  end  thereof 

(4)  Section  809(d)  (relating  to  deductions  in  computing  gain 
and  loss  from  operations)  is  amended  by  adding  after  para- 
graph (11)  thereof  the  following  new  paragraph: 

"(12)  Dividends  reimbursed.— The  deduction  for  the  amount 
of  dividends  to  policyholders  reimbursed  by  the  taxpayer  to  an- 
other insurance  company  in  respect  of  policies  the  taxpayer  has 
reinsured  (determined  under  section  811(c)).  " 

(5)  The  table  of  sections  for  subpart  E  of  part  I  of  subchapter 
L  of  chapter  1  is  amended  by  striking  out  the  item  relating  to 
section  820. 

(c)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  taxable  years 
beginning  after  December  31,  1981. 

(2)  Rules  applicable  to  taxable  years  beginning  before 

JANUARY  1,  1982. — 

(A)  In  general. — In  the  case  of  any  taxable  year  begin- 
ning before  January  1,  1982 — 

(i)  any  determination  as  to  whether  any  contract  met 
the  requirements  of  subsection  (b)  of  section  820  of  the 
Internal  Revenue  Code  of  1954  (as  in  effect  before  its 
repeal  by  this  section)  shall  be  made  solely  by  reference 
to  the  terms  of  the  contract,  and 

(ii)  the  treatment  of  such  contract  under  subsection 
(c)  of  such  section  820  shall  be  made  in  accordance 
with  the  regulations  under  such  section  which  were  in 
effect  on  December  31,  1981. 

(B)  Paragraph  not  to  apply  if  fraud  involved. — The 
provisions  of  subparagraph  (A)  shall  not  apply  with  respect 
to  any  deficiency  which  the  Secretary  of  the  Treasury  or  his 
delegate  establishes  was  due  to  fraud  with  intent  to  evade 
tax. 

SEC.  256.  SPECIAL  ACCOUNTING  RULES  RELATING  TO  REPEAL  OF  SECTION 
820. 

(a)  In  General. — For  purposes  of  subchapter  L  of  chapter  1  of  the 
Internal  Revenue  Code  of  1954,  the  provisions  of  this  section  shall 
apply  to  any  contract — 

(1)  which  was  in  effect  on  December  31,  1981,  and 

(2)  to  which  section  820(a)(1)  of  such  Code  (as  in  effect  before 
its  repeal  by  section  255(a))  applied. 


227 


(b)  Treatment  of  Reserves  and  Assets. — Except  as  provided  in 
subsections  (c)  and  (d),  the  reserves  on  the  contract  described  in  sub- 
section (a)  and  the  assets  in  relation  to  such  reserves  shall — 

(1)  as  of  the  beginning  of  taxable  year  1982,  be  treated  as  the 
reserves  and  assets  of  the  reinsurer  (and  not  the  reinsured),  and 

(2)  as  of  the  end  of  taxable  year  1982,  be  treated  as  the  re- 
serves and  assets  of  the  reinsured  (and  not  the  reinsurer). 

(c)  Allocation  of  Certain  Section  820(c)  Items. — Any  amount 
described  in  paragraphs  (1),  (2),  (4),  and  (5)  of  section  820(c)  of  such 
Code  (as  so  in  effect)  with  respect  to  any  contract  described  in  sub- 
section (a)  shall,  beginning  with  taxable  year  1982,  be  taken  into  ac- 
count by  the  reinsured  and  the  reinsurer  in  the  same  manner  as 
such  amounts  would  be  taken  into  account  under  a  modified  coin- 
surance contract  to  which  section  820(a)(1)  of  such  Code  (as  so  in 
effect)  does  not  apply. 

(d)  Amounts  Treated  as  Returned  Under  the  Contract. — 

(1)  In  general. — For  taxable  year  1982 — 

(A)  in  the  case  of  the  reinsurer,  there  shall  be  allowed  as 
a  deduction  for  ordinary  and  necessary  business  expenses 
under  section  809(d)(ll)  of  such  Code  an  amount  equal  to 
the  termination  amount  (and  such  amount  shall  not  other- 
wise be  taken  into  account  in  determining  gain  or  loss  from 
operations  under  section  809  of  such  Code),  and 

(B)  in  the  case  of  the  reinsured,  the  gross  amount  under 
section  809(c)(3)  of  such  Code  shall  be  increased  by  the  ter- 
mination amount. 

(2)  Adjustment  for  reserves  of  reinsured. — For  purposes 
of  subsections  (a)  and  (b)  of  section  810  of  such  Code,  the 
amount  taken  into  account  as  of  the  close  of  taxable  year  1982 
by  the  reinsured  shall  be  reduced  for  such  taxable  year  (but  not 
for  purposes  of  determining  such  amount  at  the  beginning  of 
the  next  succeeding  taxable  year)  by  the  excess  (if  any)  of— 

(A)  the  reserves  on  the  contract  as  of  January  1,  1982  (de- 
termined under  the  reinsured  s  method  of  computing  re- 
serves for  tax  purposes),  over 

(B)  the  termination  amount. 

This  paragraph  shall  not  apply  to  any  portion  of  any  policies 
with  respect  to  which  the  taxpayer  is  both  the  reinsured  and 
the  reinsurer  under  contracts  to  which  this  section  applies. 

(3)  Termination  amount. — For  purposes  of  this  subsection, 
the  term  "termination  amount"  means  the  amount  under  the 
contract,  the  reinsurer  would  have  returned  to  the  reinsured 
upon  termination  of  the  contract  if  the  contract  had  been  termi- 
nated as  of  January  1,  1982. 

(4)  Certain  amounts  not  taken  into  account  under  sec- 
tion 809(d)(5). — Any  amount  treated  as  the  reserves  of  the  rein- 
sured by  reason  of  subsection  (b)(2)  shall  not  be  taken  into  ac- 
count under  section  809(d)(5)  of  the  Internal  Revenue  Code  of 
1954. 

(e)  3-Year  Installment  Payment  of  Taxes  Owed  by  Reinsurer 
Resulting  From  Repeal  of  Section  820.— 

(1)  In  general. — That  portion  of  any  tax  imposed  under 
chapter  1  of  such  Code  (reduced  by  the  sum  of  the  credits  allow- 
able under  subpart  A  of  part  IV  of  such  chapter)  on  a  reinsurer 
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for  taxable  year  1982  which  is  attributable  to  the  excess  (if  any) 
of- 

(A)  any  decrease  in  reserves  for  such  taxable  year  by 
reason  of  subsection  (b),  over 

(B)  the  amount  allowable  as  a  deduction  for  such  taxable 
year  by  reason  of  subsection  (d)(1)(A), 

may,  at  the  election  of  the  reinsurer,  be  paid  in  3  equal  annual 
installments. 

(2)  Time  for  payments. — 

(A)  In  general. — The  3  installments  under  paragraph  (1) 
shall  be  paid  on  March  15  of  1983,  1981  and  1985. 

(B)  First  installment  may  be  made  in  2  payments.— 
The  reinsurer  may  elect  to  pay  one-half  of  the  installment 
due  March  15,  1983,  on  June  15,  1983. 

(3)  Acceleration  of  payments. — If— 

(A)  an  election  is  made  under  paragraph  (1),  and 

(B)  before  the  tax  attributable  to  such  excess  is  paid  in 
full  any  installment  under  this  section  is  not  paid  on  or 
before  the  date  fixed  by  this  section  for  its  payment, 

then  the  extension  of  time  for  payment  of  tax  provided  in  this 
subsection  shall  cease  to  apply,  and  any  portion  of  the  tax  pay- 
able in  installments  shall  be  paid  on  notice  and  demand  from 
the  Secretary  of  the  Treasury  or  his  delegate. 

(4)  Proration  of  deficiency  to  installments. — If  an  elec- 
tion is  made  under  paragraph  (1)  and  a  deficiency  attributable 
to  the  excess  has  been  assessed,  the  deficiency  shall  be  prorated 
to  such  installments.  The  part  of  the  deficiency  so  prorated  to 
any  installment  the  date  for  payment  of  which  has  not  arrived 
shall  be  collected  at  the  same  time  as,  and  as  part  of,  such  in- 
stallment. The  part  of  the  deficiency  so  prorated  to  any  install- 
ment the  date  for  payment  of  which  has  arrived  shall  be  paid 
on  notice  and  demand  from  the  Secretary  of  the  Treasury  or  his 
delegate.  This  paragraph  shall  not  apply  if  the  deficiency  is  due 
to  negligence,  to  intentional  disregard  of  rules  and  regulations, 
or  to  fraud  with  intent  to  evade  tax. 

(5)  Bond  may  be  required. — If  an  election  is  made  under 
this  section,  section  6165  of  the  Internal  Revenue  Code  of  1954 
shall  apply  as  though  the  Secretary  of  the  Treasury  or  his  dele- 
gate were  extending  the  time  for  payment  of  the  tax. 

(6)  Extension  of  period  of  limitations. — The  running  of 
any  period  of  limitations  for  the  collection  of  the  tax  with  re- 
spect to  which  an  election  is  made  under  paragraph  (1)  shall  be 
suspended  for  the  period  during  which  there  are  any  unpaid  in- 
stallments of  such  tax. 

(7)  Interest  on  installments. — Rules  similar  to  the  rules  of 
section  6601(b)(2)  of  such  Code  (without  regard  to  the  last  sen- 
tence thereof)  shall  apply  with  respect  to  any  tax  for  which  an 
election  is  made  under  paragraph  (1). 

(f)  Special  Rule  Allowing  Reinsured  To  Revoke  an  Election 
Under  Section  820. — 

(1)  In  general. — In  any  case  in  which — 

(A)  a  taxpayer  is  the  reinsured  under  any  contract — 
(i)  which  took  effect  in  1980  or  1981,  and 
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(ii)  with  respect  to  which  an  election  under  section 
820  of  the  Internal  Revenue  Code  of  1954  was  made, 

(B)  the  taxpayer  has  a  loss  from  operations  or  its  gain 
from  operations  (determined  without  regard  to  any  deduc- 
tion under  paragraphs  (3),  (5),  and  (6)  of  section  809(d)  of 
such  Code)  for  the  taxable  year  in  which  such  contract  took 
effect  does  not  exceed  the  taxpayer's  taxable  investment 
income  for  such  taxable  year, 

(C)  such  contract  was  not  a  contract  with  a  person  who, 
during  the  taxable  year  in  which  such  contract  took  effect, 
was  a  member  of  the  same  affiliated  group  (determined 
under  section  1504  of  such  Code  without  regard  to  subsec- 
tion (b))  of  which  the,  taxpayer  is  a  member,  and 

(D)  the  taxpayer  makes  an  election  under  this  subsection 
within  6  months  after  the  date  of  the  enactment  of  this 
Act, 

then  the  provisions  of  paragraph  (2)  shall  apply. 

(2)  Rules  which  apply  if  this  subsection  applies. — In  any 
case  described  in  paragraph  (1) — 

(A)  the  taxpayer  shall,  for  all  taxable  years,  be  treated  as 
not  having  made  an  election  under  section  820  of  such  Code 
with  respect  to  the  contract  described  in  paragraph  (1),  but 

(B)  all  other  parties  to  the  contract  shall  be  treated  as 
having  made  such  election  with  respect  to  such  contract  for 
all  taxable  years. 

(g)  Taxable  Year  1982. — For  purposes  of  this  section,  the  term 
"taxable  year  1982"  means,  with  respect  to  any  taxpayer,  the  first 
taxable  year  of  the  taxpayer  beginning  after  December  31,  1981. 

(h)  Regulations. — The  Secretary  of  the  Treasury  or  his  delegate 
shall  prescribe  such  regulations  as  may  be  necessary  or  appropriate 
to  carry  out  the  purposes  of  this  section. 

Subpart  B — Other  Reinsurance  Agreements 

SEC.  257.  DENIAL  OF  INTEREST  DEDUCTION  ON  INDEBTEDNESS  INCURRED 
IN  CONNECTION  WITH  REINSURANCE  AGREEMENTS. 

(a)  In  General. — Section  805(e)  (relating  to  interest  paid)  is 
amended  by  adding  at  the  end  thereof  the  following  new  sentence: 
"For  purposes  of  this  subpart,  the  interest  paid  for  any  taxable  year 
shall  not  include  any  interest  paid  or  accrued  after  December  31, 
1981,  by  a  ceding  company  (or  its  affiliates)  to  any  person  in  connec- 
tion with  a  reinsurance  agreement  (other  than  interest  on  account  of 
delay  in  making  periodic  settlements  of  income  and  expense  items 
under  the  terms  of  the  agreement).  " 

(b)  Special  Transitional  Rule  Where  at  Least  20  Percent  of 
the  Liabilities  Reinsured  Are  Paid  in  Cash,  Etc. — The  amend- 
ment made  by  subsection  (a)  shall  not  apply  with  respect  to  any  in- 
terest paid  or  incurred  by  a  ceding  company  to  a  person  who  is  a 
member  of  the  same  affiliated  group  (within  the  meaning  of  section 
1504  of  the  Internal  Revenue  Code  of  1954)  on  indebtedness  evi- 
denced by  a  note — 

(1)  which  was  entered  into  after  December  31,  1981,  with  re- 
spect to  a  reinsurance  contract  under  the  terms  of  which  an 
amount  not  less  than  20  percent  of  the  amounts  reinsured  was 
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paid  in  cash  to  the  reinsurer  on  the  effective  date  of  such  con- 
tract, 

(2)  at  least  40  percent  of  the  principal  of  which  had  been  paid 
by  the  ceding  company  in  cash  as  of  July  1,  1982,  and 

(3)  the  remaining  balance  of  which  is  paid  in  cash  before 
January  1,  1983. 

SEC.  258.  ALLOCATION  OF  INCOME,  ETC.  IN  THE  CASE  OF  OTHER  REINSUR- 
ANCE AGREEMENTS. 

(a)  In  General. — Section  818  (relating  to  accounting  provisions)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"(g)  Allocation  in  Case  of  Reinsurance  Agreement  Involv- 
ing Tax  Avoidance  or  Evasion. — In  the  case  of  2  or  more  related 
persons  (within  the  meaning  of  section  1239(b))  who  are  parties  to  a 
reinsurance  agreement,  the  Secretary  may — 

"(1)  allocate  between  or  among  such  persons  income  (whether 
investment  income,  premium,  or  otherwise),  deductions,  assets, 
reserves,  credits,  and  other  items  related  to  such  agreement,  or 
"(2)  recharacterize  any  such  items, 
if  he  determines  that  such  allocation  or  recharacterization  is  neces- 
sary to  reflect  the  proper  source  and  character  of  the  taxable  income 
(or  any  item  described  in  paragraph  (1)  relating  to  such  taxable 
income)  of  each  such  person.  ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  agreements  entered  into  after  the  date  of  the  enact- 
ment of  this  Act. 

PART 11- 2-YEAR  TEMPORARY  PROVISIONS  RELATING  TO 
TAXATION  OF  LIFE  INSURANCE  COMPANIES 

SEC.  259.  INCREASE  IN  AMOUNT  OF  DIVIDEND  DEDUCTION  ALLOWED;  PEN- 
SION PLAN  RESER  VES. 

(a)  Increase  in  Limitation. — Section  809(f)  (relating  to  limita- 
tion on  certain  deductions)  is  amended  to  read  as  follows: 
"(f)  Limitation  on  Certain  Deductions. — 

"(1)  In  general. — The  amount  of  the  deductions  under  para- 
graphs (3),  (5),  and  (6)  of  subsection  (d)  shall  not  exceed  the 
greater  of— 

"(A)  $1,000,000,  plus  the  amount  (if  any)  by  which— 

"(i)  the  gain  from  operations  for  the  taxable  year 

(computed  without  regard  to  such  deductions),  exceeds 
"(ii)  the  taxable  investment  income  for  the  taxable 

year,  or 

"(B)  if  the  taxpayer  elects  for  any  taxable  year,  the 
amount  determined  under  paragraph  (2). 
"(2)  Alternative   limitation. — The   amount  determined 
under  this  paragraph  for  any  taxable  year  shall  be  equal  to  the 
sum  of— 

"(A)  that  portion  of  the  deduction  under  subsection  (d)(3) 
which  is  allocable  to  any  contract  described  in  section 
805(d),  and 

"(B)  an  amount  equal  to  the  sum  of— 

"(i)  so  much  of  the  base  amount  as  does  not  exceed 
$1,000,000,  plus 

"(ii)  in  the  case  of— 
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"(I)  a  mutual  life  insurance  company,  77.5  per- 
cent of  the  base  amount,  or 

"(II)  a  stock  life  insurance  company,  85  percent 
of  the  base  amount 
"(3)  Reduction  in  $1,000,000  amount  for  large  insurers.— 
If  the  sum  of  the  deductions  under  paragraphs  (3),  (5),  and  (6) 
of  subsection  (d)  exceeds  $4,000,000,  then  each  of  the  $1,000,000 
amounts  in  paragraphs  (1)  and  (2)  shall  be  reduced  (but  not 
below  zero)  by  the  amount  which  bears  the  same  ratio  to 
$1,000,000  as— 

"(A)  the  amount  of  such  excess  bears  to, 
"(B)  $4,000,000. 

"(4)  Base  amount. — For  purposes  of  paragraph  (2)(B),  the 
term  'base  amount'  means  the  excess  of— 

"(A)  the  amount  of  the  deductions  under  paragraphs  (3) 
and  (5)  of  subsection  (d)  for  the  taxable  year,  over 

"(B)  the  amount  determined  under  paragraph  (2)(A)  for 
such  taxable  year. 
"(5)  Application  of  limitation.— The  limitation  provided  by 
paragraph  (1)  shall  apply  first  to  the  amount  of  the  deduction 
under  subsection  (d)(3),  then  to  the  amount  of  the  deduction 
under  subsection  (d)(5),  and  finally  to  the  amount  of  the  deduc- 
tion under  subsection  (d)(6). " 

(b)  $1,000,000  Limitation  To  Be  Apportioned  Among  Members 
of  Same  Controlled  Group.— Section  1561(a)  (relating  to  limita- 
tions on  certain  multiple  tax  benefits  in  the  case  of  certain  con- 
trolled corporations)  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (2), 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (3)  and 
inserting  in  lieu  thereof  a  comma  and  "and", 

(3)  by  inserting  after  paragraph  (3)  the  following  new  para- 
graph: 

"(4)  one  $1,000,000  amount  (adjusted  as  provided  in  section 
809(f)(3))  for  purposes  of  computing  the  limitation  under  para- 
graph (1)  or  (2)  of  section  809(f).  ",  and 

(A)  by  striking  out  "(2)  and  (3)"  and  inserting  in  lieu  thereof 
"(2),  (3),  and  (4)". 

(c)  Conforming  Amendments. — Section  1561(b)  (relating  to  cer- 
tain short  taxable  years)  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (2), 

(2)  by  striking  out  the  comma  at  the  end  of  paragraph  (3)  and 
inserting  in  lieu  thereof  a  comma  and  "and", 

(3)  by  inserting  after  paragraph  (3)  the  following  new  para- 
graph: 

"(4)  the  amount  (adjusted  as  provided  in  section  809(f)(3))  to 
be  used  in  computing  the  limitation  under  paragraph  (1)  or  (2) 
of  section  809(f),  ",  and 

(4)  by  striking  out  "(2),  or  (3)"  and  inserting  in  lieu  thereof 

"(2),  (3),  or  (4)" 

SEC.  260.  COMPUTATION  OF  AMOUNT  OF  LIFE  INSURANCE  RESERVES. 

(a)  Reserves  on  Contracts  on  Which  Certain  Interest  Is 
Guaranteed  Beyond  the  End  of  the  Taxable  Year. — Section 
818  (relating  to  accounting  provisions),  as  amended  by  section 
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259(a),  is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection: 

"(h)  Method  of  Computing  Reserves  on  Contract  Where  In- 
terest Is  Guaranteed  Beyond  End  of  Taxable  Year. — For  pur- 
poses of  this  part  (other  than  section  801),  interest  payable  under 
any  contract  which  is  computed  at  a  rate  which — 

"(1)  is  in  excess  of  the  lowest  rates  which  are  assumed  under 
such  contract  for  any  period  in  calculating  the  reserves  under 
section  810(c)  for  the  contract  under  which  such  interest  is  pay- 
able, and 

"(2)  is  guaranteed  beyond  the  end  of  the  taxable  year  on 
which  the  reserves  are  being  computed, 
shall  be  taken  into  account  in  computing  the  reserves  with  respect  to 
such  contract  as  if  such  interest  were  guaranteed  only  up  to  the  end 
of  the  taxable  year.  " 

(b)  Prohibition  Against  Deduction  of  Interest  in  Excess  of 
Amount  Credited  to  Group  Pension  Policyholders. — Section 
805  (relating  to  the  determination  of  policy  and  other  contract  lia- 
bility requirements)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing: 

"(g)  Special  Limitation  for  Group  Pension  Contracts. — The 
amount  determined  under  paragraphs  (2)  and  (3)  of  subsection  (a) 
for  policy  and  other  contract  liability  requirements  for  group  pen- 
sion contracts  shall  not  exceed  the  amount  actually  credited  to  the 
policyholders  whether  such  crediting  is  through  premium  rate  com- 
putations, reserve  increases,  excess  interest,  experience  rate  credits, 
policyholder  dividends  or  otherwise.  The  Secretary  shall  prescribe 
such  regulations  as  may  be  necessary  to  carry  out  the  purposes  of 
this  subsection. " 

(c)  Prohibition  Against  Changing  the  Qualification  Status 
of  Life  Insurance  Companies. — For  any  taxable  year  ending 
before  January  1,  1984,  a  taxpayer  shall  not  be  treated  as  other  than 
a  life  insurance  company  (as  defined  in  section  801(a)  of  such  Code) 
because  of  the  effect  of  amounts  held  under  contracts  which  would 
be  described  in  section  805(d)  of  the  Internal  Revenue  Code  of  1954, 
except  for  the  fact  that  such  contracts  do  not  contain  permanent  an- 
nuity purchase  rate  guarantees. 

SEC.  261.  MODIFICATION  OF  MENGE  FORMULA. 

Subparagraph  (B)  of  section  805(c)(1)  (defining  adjusted  life  insur- 
ance reserves  rate)  is  amended  to  read  as  follows: 

"(B)  0.9  raised  to  the  power  of  n  where  n  is  the  number 
(positive  or  negative)  determined  by  subtracting — 

"(i)  100  times  the  average  rate  of  interest  assumed  by 
the  taxpayer  in  calculating  such  reserves,  from 
"(ii)  100  times  the  adjusted  reserves  rate. " 

SEC.  262.  CONSOLIDATED  RETURNS  TO  BE  COMPUTED  ON  A  BOTTOM  LINE 
BASIS. 

Subsection  (f)  of  section  818  (relating  to  computation  on  consoli- 
dated returns  of  policyholders'  share  of  investment  yield)  is  amend- 
ed to  read  as  follows: 

u(f)  Special  Rules  for  Consolidated  Return  Computations. — 
For  purposes  of  this  part,  in  the  case  of  a  life  insurance  company 


233 


filing  or  required  to  file  a  consolidated  return  under  section  1501 
for  a  taxable  year,  the  following  rules  shall  apply: 

"(1)  Policyholders'  share  of  investment  yield. — The  com- 
putation of  the  policyholders'  share  of  investment  yield  under 
subparts  B  and  C  (including  all  determinations  and  computa- 
tions incident  thereto)  shall  be  made  as  if  such  company  were 
not  filing  a  consolidated  return. 

"(2)  Life  insurance  company  taxable  income.— 

"(A)  In  general. — The  amount  of  the  consolidated  life 
insurance  company  taxable  income  under  paragraphs  (1) 
and  (2)  of  section  802(b)  shall  be  determined  by  taking  into 
account  the  life  insurance  company  taxable  income  (includ- 
ing any  case  where  deductions  exceed  income)  of  each  life 
insurance  company  which  is  a  member  of  the  group  (as 
computed  separately  under  such  paragraphs). 

"(B)  Certain  amounts  computed  separately —For  pur- 
poses of  subparagraph  (A),  the  determination  of  a  life  in- 
surance company's  taxable  investment  income  and  gain  or 
loss  from  operations  (after  applying  the  limitation  provided 
by  section  809(f))  shall  be  made  without  regard  to  the  tax- 
able investment  income  or  gain  or  loss  from  operations  of 
any  other  such  company. 
"(3)  Consolidated  net  capital  gain.— If  there  is  a  consoli- 
dated net  capital  gain,  then  the  partial  tax  referred  to  in  sec- 
tion 802(a)(2)(A)  shall  be  computed  on — 

"(A)  the  consolidated  life  insurance  company  taxable 
income,  reduced  (but  not  below  the  sum  of  the  amounts  de- 
termined under  section  802(b)(3))  by 

"(B)  the  amount  of  such  consolidated  net  capital  gain. " 

SEC.  263.  EFFECTIVE  DATES;  SPECIAL  RULES  APPLICABLE  TO  TRANSAC- 
TIONS BEFORE  EFFECTIVE  DA  TE. 

(a)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  this  subsection,  the 
amendments  made  by  this  part  shall  apply  to  taxable  years  be- 
ginning after  December  31,  1981,  and  before  January  1,  1984. 

(2)  Group  pension  contracts.— The  amendments  made  by 
section  260(b)  shall  apply  to  taxable  years  beginning  after  De- 
cember 31,  1982,  and  before  January  1,  1984. 

(3)  Reserves  on  contracts  where  interest  guaranteed 
for  extended  periods. — 

(A)  In  general. — The  amendment  made  by  section  260(a) 
shall  apply  to  reserves  computed  for  taxable  years  begin- 
ning after  December  31,  1981,  and  before  January  1  1984, 
with  respect  to  guarantees  made  after  July  1,  1982,  and 
before  January  1,  1984. 

(B)  Special  rule  relating  to  reserves. — If,  for  any 
taxable  year  beginning  before  January  1,  1982 — 

(i)  a  taxpayer  increased  reserves  pursuant  to  section 
810(c)(4)  of  the  Internal  Revenue  Code  of  1954  to  reflect 
interest  guaranteed  beyond  the  end  of  such  taxable 
year,  and 
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(ii)  the  Federal  income  tax  liability  of  such  taxpayer 
for  all  taxable  years  would  be  the  same  if  such  liability 
was  computed  with  or  without  regard  to  such  reserves, 
then  such  reserves  shall,  as  of  the  beginning  of  the  first 
taxable  year  of  the  taxpayer  beginning  after  December  31, 
1981,  be  recomputed  as  if  section  818(h)  of  such  Code  (as 
added  by  this  Act)  applied  to  such  reserves.  If  this  subpara- 
graph applies  to  any  taxpayer,  subparagraph  (A)  shall  be 
applied  with  respect  to  such  taxpayer  by  striking  out  uafter 
July  1,  1982,  and", 
(b)  Special  Rules  for  Certain  Transactions  in  Taxable 
Years  Beginning  Before  January  1,  1982. — 

(1)  Certain  interest  and  premiums.— 

(A)  In  general. — In  the  case  of  any  taxable  year  begin- 
ning before  January  1,  1982,  if  a  taxpayer,  on  his  return  of 
tax  for  such  taxable  year,  treated — 

(i)  any  amount  described  in  subparagraph  (B)  as  an 
amount  which  was  not  a  dividend  to  policyholders 
(within  the  meaning  of  section  811  of  the  Internal  Rev- 
enue Code  of  1954),  or 

(ii)  any  amount  described  in  subparagraph  (C)  as  not 
described  in  section  809(c)(1), 

then  such  amounts  shall  be  so  treated  for  purposes  of  the 
Internal  Revenue  Code  of  1954- 

(B)  Certain  interest. — An  amount  is  described  in  this 
subparagraph  if  such  amount  is  in  the  nature  of  interest 
accrued  for  the  taxable  year  on  an  insurance  or  annuity 
contract  pursuant  to — 

(i)  an  interest  rate  guaranteed  or  fixed  before  the 
period  of  payment  of  such  amount  begins,  or 

(ii)  any  other  method  (fixed  before  such  period 
begins)  the  terms  of  which  during  the  period  are 
beyond  the  control  and  are  independent  of  the  experi- 
ence of  the  company,  whether  or  not  the  interest  rate  or 
other  method  was  guaranteed  or  fixed  for  any  specified 
period  of  time. 

(C)  Amounts  not  treated  as  premiums. — An  amount  is 
described  in  this  subparagraph  if  such  amount  represents 
the  difference  between — 

(i)  the  amount  of  premiums  received  or  mortality 
charges  made  under  rates  fixed  in  advance  of  the  pre- 
mium or  mortality  charge  due  date,  and 

(ii)  the  maximum  premium  or  mortality  charge 
which  could  be  charged  under  the  terms  of  the  insur- 
ance or  annuity  contract. 

(D)  No  inference. — The  provisions  of  this  paragraph 
shall  constitute  no  inference  with  respect  to  the  treatment 
of  any  item  in  taxable  years  beginning  after  December  31, 
1981. 

(2)  Consolidated  returns. — The  provisions  of  section  818(f) 
of  such  Code,  as  amended  by  section  262,  shall  apply  to  any  tax- 
able year  beginning  before  January  1,  1982,  if  the  taxpayer  filed 
a  consolidated  return  before  July  1,  1982  for  such  taxable  year 
under  section  1501  of  such  Code  which,  on  such  date  (deter- 
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mined  without  regard  to  any  amended  return  filed  after  June 
30,  1982),  was  consistent  with  the  provisions  of  section  818(f)  of 
such  Code,  as  so  amended.  In  the  case  of  a  taxable  year  begin- 
ning in  1981,  the  preceding  sentence  shall  be  applied  by  substi- 
tuting "September  16"  for  "July  1"  and  "September  15"  for 
"June  30". 

(3)  Taxable  years  where  period  of  limitation  has  run. — 
This  subsection  shall  not  apply  to  any  taxable  year  with  respect 
to  which  the  statute  of  limitations  for  filing  a  claim  for  credit 
or  refund  has  expired  under  any  provision  of  law  or  by  oper- 
ation of  law. 

PART  III— EXCESS  INTEREST;  AMOUNTS  RECEIVED  UNDER 
ANNUITY  CONTRACTS;  FLEXIBLE  PREMIUM  CONTRACTS; 
COMPUTATION  OF  RESERVES 

SEC.  264.  ALLOWANCE  OF  DEDUCTION  FOR  EXCESS  INTEREST. 

(a)  In  General. — Subsection  (e)  of  section  805  (defining  interest 
paid)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"(5)  Qualified  guaranteed  interest.— Qualified  guaran- 
teed interest  (within  the  meaning  of  subsection  (f))". 

(b)  Qualified  Guaranteed  Interest  Defined. — Section  805  (re- 
lating to  policy  and  other  contract  liability  requirements)  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  subsection: 

"(f)  Qualified  Guaranteed  Interest  and  Qualified  Con- 
tracts.— For  purposes  of  this  section — 

"(1)  In  general. — The  term  'qualified  guaranteed  interest' 
means  any  amount  in  the  nature  of  interest  for  the  taxable  year 
on  qualified  contracts,  but  only  if  such  amount  is  determined 
pursuant  to — 

"(A)  a  stated  rate  of  interest  which  is  guaranteed — 

"(i)  before  the  beginning  of  the  period  for  which  the 
interest  accrues,  and 

"(ii)  for  a  period  of  not  less  than  12  months  (or  for  a 
period  ending  not  earlier  than  the  close  of  the  taxable 
year  in  which  the  contract  was  issued),  or 
"(B)  a  rate  or  rates  of  interest  which — 

"(i)  meet  the  requirements  of  clause  (i)  of  subpara- 
graph (A),  and 

li(ii)  is  determined  under  a  formula  or  other  method 
the  terms  of  which — 

"(I)  during  the  period  referred  to  in  subpara- 
graph (A)(ii)  may  not  be  changed  by  the  taxpayer, 
and 

"(II)  are  independent  of  the  experience  of  the  tax- 
payer. 

"(2)  Qualified  contract. — The  term  'qualified  contract' 
means  any  annuity  contract  (other  than  any  contract  described 
in  subsection  (d))  which — 

"(A)  involves  (at  the  time  the  qualified  interest  is  cred- 
ited under  the  contract)  life  contingencies, 
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"(B)  provides  no  right  under  State  law  for  the  policy- 
holder to  participate  in  the  divisible  surplus  of  the  taxpay- 
er, and 

"(C)  provides  that  the  taxpayer  may  from  time  to  time 
credit  amounts  in  the  nature  of  interest  in  excess  of 
amounts  computed  on  the  basis  of  any  rate  or  rates  guaran- 
teed in  the  contract  at  the  time  it  was  entered  into. 
"(3)  Special  rule  for  participating  contracts. — 

"(A)  In  general. — In  the  case  of  an  annuity  contract 
which  is  not  a  qualified  contract  solely  because  it  fails  to 
satisfy  the  requirements  of  subparagraph  (B)  of  paragraph 
(2),  such  contract  shall  be  treated  as  a  qualified  contract 
and  the  amount  taken  into  account  as  qualified  guaranteed 
interest  with  respect  to  such  contract  shall  be  equal  to  the 
sum  of— 

"(i)  the  amount  of  interest  which  would  be  assumed 
in  calculating  reserves  with  respect  to  such  contract 
under  section  810(c)  if  such  interest  were  not  taken  into 
account  under  subsection  (e),  plus 
"(ii)  92.5  percent  of  the  excess  of— 

"(I)  the  amount  of  qualified  guaranteed  interest 
(determined  without  regard  to  this  paragraph  and 
as  if  such  contract  were  a  qualified  contract)  over 
"(II)  the  amount  determined  under  clause  (i). 
"(B)  Interest  not  otherwise  taken  into  account. — No 
deduction  shall  be  allowed  under  any  other  provision  of 
this  part  for  the  7.5  percent  of  the  excess  described  in  sub- 
paragraph (A)(ii)  which  is  not  treated  as  qualified  guaran- 
teed interest. " 

(c)  Conforming  Amendments. — 

(1)  Subparagraph  (A)  of  section  805(c)(1)  (defining  adjusted 
life  insurance  reserves)  is  amended  by  inserting  "or  reserves  on 
any  qualified  contract"  after  "pension  plan  reserves". 

(2)  Paragraph  (2)  of  section  809(a)  (defining  required  interest) 
is  amended — 

(A)  by  inserting  "the  amount  of  qualified  guaranteed  in- 
terest (within  the  meaning  of  section  805(f)(1))  and"  after 
"the  sum  of";  and 

(B)  by  adding  at  the  end  thereof  the  following  new  sen- 
tence: 

"For  purposes  of  subparagraphs  (A)  and  (B),  reserves  on  quali- 
fied contracts  (within  the  meaning  of  section  805(f)(2))  shall  not 
be  taken  into  account.  " 

(3)  Paragraph  (1)  of  section  809(e)  (relating  to  modification  of 
interest  deduction)  is  amended  by  inserting  "qualified  guaran- 
teed interest  (within  the  meaning  of  section  805(f)(1)  or"  after 
"allowed  for". 

(d)  Effective  Dates. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1981. 

(2)  Guarantees  for  less  than  12  months. — 

(A)  Moneys  held  before  august  14,  1982.—  The  require- 
ments of  subparagraph  (A)(ii)  or  (B)(ii)(I)  of  section  805(f)(1) 
of  the  Internal  Revenue  Code  of  1954  (as  added  by  subsec- 
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tion  (b))  shall  not  apply  to  any  moneys  held  under  any  con- 
tract on  August  13,  1982  (and  any  interest  on  such  moneys 
after  such  date). 

(B)  Contracts  entered  into  after  august  is,  1982,  and 
before  January  l,  1983. — A  contract  entered  into  after 
August  13,  1982,  and  before  January  1,  1983,  shall  be  treat- 
ed as  meeting  the  requirements  of  subparagraph  (A)(ii)  or 
(B)(ii)(I)  of  such  Code  if  it  meets  such  requirements  on  the 
first  contract  anniversary  date. 

SEC.  265.   TREATMENT  OF  AMOUNTS  RECEIVED  UNDER  ANNUITY  CON- 
TRA CTS  BEFORE  ANNUITY  STARTING  DA  TE. 

(a)  In  General. — Subsection  (e)  of  section  72  (relating  to  amounts 
not  received  as  annuities)  is  amended  to  read  as  follows: 
"(e)  Amounts  Not  Received  as  Annuities. — 
"(1)  Application  of  subsection. — 

"(A)  In  general. — This  subsection  shall  apply  to  any 
amount  which — 

(i)  is  received  under  an  annuity,  endowment,  or  life 
insurance  contract,  and 

"(ii)  is  not  received  as  an  annuity, 
if  no  provision  of  this  subtitle  (other  than  this  subsection) 
applies  with  respect  to  such  amount. 

"(B)  Dividends. — For  purposes   of  this  section,  any 
amount  received  which  is  in  the  nature  of  a  dividend  or 
similar  distribution  shall  be  treated  as  an  amount  not  re- 
ceived as  an  annuity. 
"(2)  General  rule. — Any  amount  to  which  this  subsection 
applies — 

"(A)  if  received  on  or  after  the  annuity  starting  date, 
shall  be  included  in  gross  income,  or 

"(B)  if  received  before  the  annuity  starting  date — 

"(i)  shall  be  included  in  gross  income  to  the  extent 
allocable  to  income  on  the  contract,  and 

"(ii)  shall  not  be  included  in  gross  income  to  the 
extent  allocable  to  the  investment  in  the  contract. 
"(3)  Allocation  of  amounts  to  income  and  investment. — 
For  purposes  of  paragraph  (2)(B) — 

"(A)  Allocation  to  income. — Any  amount  to  which  this 
subsection  applies  shall  be  treated  as  allocable  to  income  on 
the  contract  to  the  extent  that  such  amount  does  not  exceed 
the  excess  (if  any)  of— 

"(i)  the  cash  value  of  the  contract  (determined  with- 
out regard  to  any  surrender  charge)  immediately  before 
the  amount  is  received,  over 

"(ii)  the  investment  in  the  contract  at  such  time. 
"(B)  Allocation  to  investment. — Any  amount  to  which 
this  subsection  applies  shall  be  treated  as  allocable  to  in- 
vestment in  the  contract  to  the  extent  that  such  amount  is 
not  allocated  to  income  under  subparagraph  (A). 
"(4)  Special  rules  for  application  of  paragraph  (2)(b). — 
For  purposes  of  paragraph  (2)(B) — 

"(A)  Loans  treated  as  distributions. — If,  during  any 
taxable  year,  an  individual — 
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"(i)  receives  (directly  or  indirectly)  any  amount  as  a 
loan  under  any  contract  to  which  this  subsection  ap- 
plies, or 

"(ii)  assigns  or  pledges  (or  agrees  to  assign  or  pledge) 
any  portion  of  the  value  of  any  such  contract, 
such  amount  or  portion  shall  be  treated  as  received  under 
the  contract  as  an  amount  not  received  as  an  annuity. 

"(B)  Treatment  of  policyholder  dividends.— Any 
amount  described  in  paragraph  (1)(B)  shall  not  be  included 
in  gross  income  under  paragraph  (2)(B)(i)  to  the  extent  such 
amount  is  retained  by  the  insurer  as  a  premium  or  other 
consideration  paid  for  the  contract. 
"(5)  Retention  of  existing  rules  in  certain  cases. — 

"(A)  In  general. — In  any  case  to  which  this  paragraph 
applies — 

"(i)  paragraphs  (2KB)  and  (4)(A)  shall  not  apply,  and 
"(ii)  if  paragraph  (2)(A)  does  not  apply, 
the  amount  shall  be  included  in  gross  income,  but  only  to 
the  extent  it  exceeds  the  investment  in  the  contract. 

"(B)  Existing  contracts. — This  paragraph  shall  apply 
to  contracts  entered  into  before  August  14,  1982.  Any 
amount  allocable  to  investment  in  the  contract  after 
August  13,  1982,  shall  be  treated  as  from  a  contract  entered 
into  after  such  date. 

"(C)  Certain  life  insurance  and  endowment  con- 
tracts.— Except  to  the  extent  prescribed  by  the  Secretary  by 
regulations,  this  paragraph  shall  apply  to  any  amount  not 
received  as  an  annuity  which  is  received  under  a  life  insur- 
ance or  endowment  contract. 

"(D)  Contracts  under  qualified  plans.— This  para- 
graph shall  apply  to  any  amount  received — 

"(i)  from  a  trust  described  in  section  401(a)  which  is 
exempt  from  tax  under  section  501(a), 
"(ii)  from  a  contract — 

"(I)  purchased  by  a  trust  described  in  clause  (i), 
"(II)  purchased  as  part  of  a  plan  described  in 
section  403(a), 

"(III)  described  in  section  403(b),  or 
"(IV)  provided  for  employees  of  a  life  insurance 
company    under   a   plan    described    in  section 
805(d)(3),  or 

"(Hi)  from  an  individual  retirement  account  or  an  in- 
dividual retirement  annuity. 
"(E)  Full  refunds,  surrenders,  redemptions,  and  ma- 
turities.— This  paragraph  shall  apply  to — 

"(i)  any  amount  received,  whether  in  a  single  sum  or 
otherwise,  under  a  contract  in  full  discharge  of  the  ob- 
ligation under  the  contract  which  is  in  the  nature  of  a 
refund  of  the  consideration  paid  for  the  contract,  and 
"(ii)  any  amount  received  under  a  contract  on  its 
complete  surrender,  redemption,  or  maturity. 
In  the  case  of  any  amount  to  which  the  preceding  sentence 
applies,  the  rule  of  paragraph  (2)(A)  shall  not  apply. 
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"(6)  Investment  in  the  contract. — For  purposes  of  this  sub- 
section, the  investment  in  the  contract  as  of  any  date  is— 

"(A)  the  aggregate  amount  of  premiums  or  other  consider- 
ation paid  for  the  contract  before  such  date,  minus 

"(B)  the  aggregate  amount  received  under  the  contract 
before  such  date,  to  the  extent  that  such  amount  was  ex- 
cludable from  gross  income  under  this  subtitle  or  prior 
income  tax  laws. " 
(b)  5-Percent  Penalty  for  Certain  Premature  Distribu- 
tions.— 

(1)  In  general. — Section  72  (relating  to  annuities;  certain 
proceeds  of  endowment  and  life  insurance  contracts)  is  amended 
by  redesignating  subsection  (q)  as  subsection  (r)  and  by  adding 
after  subsection  (p)  the  following  new  subsection: 

"(q)  5 -Percent  Penalty  for  Premature  Distributions  From 
Annuity  Contracts. — 

"(1)  Imposition  of  penalty. — 

"(A)  In  general. — If  any  taxpayer  receives  any  amount 
under  an  annuity  contract,  the  taxpayer's  tax  under  this 
chapter  for  the  taxable  year  in  which  such  amount  is  re- 
ceived shall  be  increased  by  an  amount  equal  to  5  percent 
of  the  portion  of  such  amount  includible  in  gross  income 
which  is  properly  allocable  to  any  investment  in  the  annu- 
ity contract  made  during  the  10-year  period  ending  on  the 
date  such  amount  was  received  by  the  taxpayer. 

"(B)  Allocation  on  first-in,  first-out  basis. — For  pur- 
poses of  subparagraph  (A),  the  amount  includible  in  gross 
income  shall  be  allocated  to  the  earliest  investment  in  the 
contract  with  respect  to  which  amounts  have  not  been  pre- 
viously fully  allocated  under  this  paragraph. 
"(2)  Subsection  not  to  apply  to  certain  distributions.— 
This  subsection  shall  not  apply  to  any  distribution — 

"(A)  made  on  or  after  the  date  on  which  the  taxpayer  at- 
tains age  59V2, 

"(B)  made  to  a  beneficiary  (or  to  the  estate  of  an  annu- 
itant) on  or  after  the  death  of  an  annuitant, 

"(C)  attributable  to  the  taxpayer's  becoming  disabled 
within  the  meaning  of  subsection  (m)(7), 

"(D)  which  is  one  of  a  series  of  substantially  equal  peri- 
odic payments  made  for  the  life  of  a  taxpayer  or  over  a 
period  extending  for  at  least  60  months  after  the  annuity 
starting  date, 

"(E)  from  a  plan,  contract,  account,  trust,  or  annuity  de- 
scribed in  subsection  (e)(5)(D),  or 

"(F)  allocable  to  investment  in  the  contract  before  August 
11  1982. " 

(2)  Conforming  amendments. — 

(A)  Each  of  the  following  provisions  are  amended  by  in- 
serting "section  72(q)(l)  (relating  to  5-percent  tax  on  prema- 
ture distributions  under  annuity  contracts), "  after  "owner- 
employees)": 

(i)  Section  46(a)(4), 

(ii)  Section  50A(a)(3), 
(Hi)  Section  53(a), 
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(iv)  Section  901(a). 

(B)  Subparagraph  (A)  of  section  1302(a)(2)  is  amended  by 
inserting  ' 'or  (q)(l)"  after  "section  72(m)(5)". 

(C)  Paragraph  (1)  of  section  1304(e)  is  amended — 

(i)  by  inserting  "or  section  72(q)(l)  (relating  to  5-per- 
cent tax  on  premature  distributions  under  annuity  con- 
tracts)" after  ' 1  owner-employees)",  and 

(ii)  by  inserting  "or  (q)(l)"  after  "Section  72(m)(5)"  in 
the  heading  thereof 

(c)  Effective  Dates. — 

(1)  Subsection  (a). — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  August  13,  1982. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  distributions  after  December  31,  1982. 

SEC.  266.  FLEXIBLE  PREMIUM  CONTRACTS. 

(a)  In  General. — Section  101  (relating  to  exclusion  from  gross 
income  for  certain  death  benefits)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(f)  Proceeds  of  Flexible  Premium  Contracts  Payable  by 
Reason  of  Death. — 

"(1)  In  general. — Any  amount  paid  by  reason  of  the  death  of 
the  insured  under  a  flexible  premium  life  insurance  contract 
shall  be  excluded  from  gross  income  only  if— 
"(A)  under  such  contract — 

"(i)  the  sum  of  the  premiums  paid  under  such  con- 
tract does  not  at  any  time  exceed  the  guideline  premi- 
um limitation  as  of  such  time,  and 

"(ii)  any  amount  payable  by  reason  of  the  death  of 
the  insured  (determined  without  regard  to  any  quali- 
fied additional  benefit)  is  not  at  any  time  less  than  the 
applicable  percentage  of  the  cash  value  of  such  contract 
at  such  time,  or 
"(B)  by  the  terms  of  such  contract,  the  cash  value  of  such 
contract  may  not  at  any  time  exceed  the  net  single  premium 
with  respect  to  the  amount  payable  by  reason  of  the  death 
of  the  insured  (determined  without  regard  to  any  qualified 
additional  benefit)  at  such  time. 
"(2)  Guideline  premium  limitation. — For  purposes  of  this 
subsection — 

"(A)  Guideline  premium  limitation. — The  term  'guide- 
line premium  limitation '  means,  as  of  any  date,  the  greater 
of- 

"(i)  the  guideline  single  premium,  or 
"(ii)  the  sum  of  the  guideline  level  premiums  to  such 
date. 

"(B)  Guideline  single  premium. — The  term  'guideline 
single  premium'  means  the  premium  at  issue  with  respect 
to  future  benefits  under  the  contract  (without  regard  to  any 
qualified  additional  benefit),  and  with  respect  to  any 
charges  for  qualified  additional  benefits,  at  the  time  of  a 
determination  under  subparagraph  (A)  or  (E)  and  which  is 
based  on — 
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"(i)  the  mortality  and  other  charges  guaranteed 
under  the  contract,  and 

"(U)  interest  at  the  greater  of  an  annual  effective  rate 
of  6  percent  or  the  minimum  rate  or  rates  guaranteed 
upon  issue  of  the  contract. 
"(C)  Guideline  level  premium.— The  term  'guideline 
level  premium'  means  the  level  annual  amount,  payable 
over  the  longest  period  permitted  under  the  contract  (but 
ending  not  less  than  20  years  from  date  of  issue  or  not  later 
than  age  95,  if  earlier),  computed  on  the  same  basis  as  the 
guideline  single  premium,  except  that  subparagraph  (B)(ii) 
shall  be  applied  by  substituting  '4  percent'  for  '6  percent'. 

"(D)  Computational  rules. — In  computing  the  guideline 
single  premium  or  guideline  level  premium  under  subpara- 
graph (B)  or  (C)— 

"(i)  the  excess  of  the  amount  payable  by  reason  of  the 
death  of  the  insured  (determined  without  regard  to  any 
qualified  additional  benefit)  over  the  cash  value  of  the 
contract  shall  be  deemed  to  be  not  greater  than  such 
excess  at  the  time  the  contract  was  issued, 

"(ii)  the  maturity  date  shall  be  the  latest  maturity 
date  permitted  under  the  contract,  but  not  less  than  20 
years  after  the  date  of  issue  or  (if  earlier)  age  95,  and 
"(Hi)  the  amount  of  any  endowment  benefit  (or  sum 
of  endowment  benefits)  shall  be  deemed  not  to  exceed 
the  least  amount  payable  by  reason  of  the  death  of  the 
insured  (determined  without  regard  to  any  qualified 
additional  benefit)  at  any  time  under  the  contract. 
"(E)  Adjustments.— The  guideline  single  premium  and 
guideline  level  premium  shall  be  adjusted  in  the  event  of  a 
change  in  the  future  benefits  or  any  qualified  additional 
benefit  under  the  contract  which  was  not  reflected  in  any 
guideline  single  premiums  or  guideline  level  premium  pre- 
viously determined. 
"(3)  Other  definitions  and  special  rules. — For  purposes  of 
this  subsection — 

"(A)  Flexible  premium  life  insurance  contract. — The 
terms  'flexible  premium  life  insurance  contract'  and  'con- 
tract' mean  a  life  insurance  contract  (including  any  quali- 
fied additional  benefits)  which  provides  for  the  payment  of 
one  or  more  premiums  which  are  not  fixed  by  the  insurer  as 
to  both  timing  and  amount.  Such  terms  do  not  include  that 
portion  of  any  contract  which  is  treated  under  State  law  as 
providing  any  annuity  benefits  other  than  as  a  settlement 
option. 

"(B)  Premiums  paid. — The  term  'premiums  paid'  means 
the  premiums  paid  under  the  contract  less  any  amounts 
(other  than  amounts  includible  in  gross  income)  to  which 
section  72(e)  applies.  If,  in  order  to  comply  with  the  require- 
ments of  paragraph  (1)(A),  any  portion  of  any  premium 
paid  during  any  contract  year  is  returned  by  the  insurance 
company  (with  interest)  within  60  days  after  the  end  of  a 
contract  year — 
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"(i)  the  amount  so  returned  (excluding  interest)  shall 
he  deemed  to  reduce  the  sum  of  the  premiums  paid 
under  the  contract  during  such  year,  and 

"(ii)  notwithstanding  the  provisions  of  section  72(e), 
the  amount  of  any  interest  so  returned  shall  be  includ- 
ible in  the  gross  income  of  the  recipient 
"(C)  Applicable  percentage. — The  term  'applicable  per- 
centage' means — 

"(i)  140  percent  in  the  case  of  an  insured  with  an  at- 
tained age  at  the  beginning  of  the  contract  year  of  40 
or  less,  and 

"(ii)  in  the  case  of  an  insured  with  an  attained  age 
of  more  than  40  as  of  the  beginning  of  the  contract 
year,  140  percent  reduced  (but  not  below  105  percent)  by 
one  percent  for  each  year  in  excess  of  40. 
"(D)  Cash  value. — The  cash  value  of  any  contract  shall 
be  determined  without  regard  to  any  deduction  for  any  sur- 
render charge  or  policy  loan. 

"(E)  Qualified  additional  benefits. — The  term  'quali- 
fied additional  benefits'  means  any — 
"(i)  guaranteed  insurability, 
"(ii)  accidental  death  benefit, 
"(Hi)  family  term  coverage,  or 
"(iv)  waiver  of  premium. 
"(F)  Premium  payments  not  disqualifying  contract— 
The  payment  of  a  premium  which  would  result  in  the  sum 
of  the  premiums  paid  exceeding  the  guideline  premium  lim- 
itation shall  be  disregarded  for  purposes  of  paragraph 
(l)(A)(i)  if  the  amount  of  such  premium  does  not  exceed  the 
amount  necessary  to  prevent  the  termination  of  the  contract 
without  cash  value  on  or  before  the  end  of  the  contract 
year. 

"(G)  Net  single  premium. — In  computing  the  net  single 
premium  under  paragraph  (1)(B) — 

"(i)  the  mortality  basis  shall  be  that  guaranteed 
under  the  contract  (determined  by  reference  to  the  most 
recent  mortality  table  allowed  under  all  State  laws  on 
the  date  of  issuance), 

"(ii)  interest  shall  be  based  on  the  greater  of— 

"(I)  an  annual  effective  rate  of  4  percent  (3  per- 
cent for  contracts  issued  before  July  1,  1983),  or 

"(II)  the  minimum  rate  or  rates  guaranteed  upon 
issue  of  the  contract,  and 
"(Hi)  the  computational  rules  of  paragraph  (2)(D) 
shall  apply,  except  that  the  maturity  date  referred  to  in 
clause  (ii)  thereof  shall  not  be  earlier  than  age  95. 
"(H)  Correction  of  errors. — If  the  taxpayer  establishes 
to  the  satisfaction  of  the  Secretary  that — 

"(i)  the  requirements  described  in  paragraph  (1)  for 
any  contract  year  was  not  satisfied  due  to  reasonable 
error,  and 

"(ii)  reasonable  steps  are  being  taken  to  remedy  the 
error, 
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the  Secretary  may  waive  the  failure  to  satisfy  such  require- 
ments. " 

"(I)  Regulations. — The  Secretary  shall  prescribe  such 
regulations  as  may  be  necessary  or  appropriate  to  carry  out 
the  purposes  of  this  subsection.  " 

(b)  Conforming  amendment. — Paragraph  (1)  of  section  101(a)  (re- 
lating to  proceeds  of  life  insurance  contracts  payable  by  reason  of 
death)  is  amended  by  striking  out  "and  in  subsection  (d)"  and  in- 
serting in  lieu  thereof  ",  subsection  (d),  and  subsection  (f)". 

(c)  Effective  Dates. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  contracts  entered  into  before  January  1,  1984- 

(2)  Special  rule  for  contracts  entered  into  before  Janu- 
ary i,  1983. — Any  contract  entered  into  before  January  1,  1983, 
which  meets  the  requirements  of  section  101(f)  of  the  Internal 
Revenue  Code  of  1954  on  the  date  which  is  1  year  after  the  date 
of  the  enactment  of  this  Act  shall  be  treated  as  meeting  the  re- 
quirements of  such  section  for  any  period  before  the  date  on 
which  such  contract  meets  such  requirements.  Any  death  bene- 
fits paid  under  a  flexible  premium  life  insurance  contract 
(within  the  meaning  of  section  101(f)(3)(A)  of  such  Code)  before 
the  date  which  is  1  year  after  such  date  of  enactment  shall  be 
excluded  from  gross  income. 

(3)  Special  rule  for  certain  contracts. — Any  contract  en- 
tered into  before  January  1,  1983,  shall  be  treated  as  meeting 
the  requirements  of  subparagraph  (A)  of  section  101(f)(1)  of  such 
Code  if  such  contract  would  meet  such  requirements  if  section 
103(f)(2)(C)  of  such  Code  were  applied  by  substituting  "3  per- 
cent" for  "4  percent". 

SEC.  267.  REDUCTION  IN  APPROXIMATE  REVALUATION  METHOD  OF  COM- 
PUTING RESERVES. 

(a)  Reduction  From  $21  per  $1,000  to  $19  per  $1,000  in  Deter- 
mining Approximate  Revaluation  of  Certain  Reserves  Com- 
puted on  Preliminary  Term  Basis. — 

(1)  In  general. — Subparagraph  (A)  of  section  818(c)(2)  (relat- 
ing to  approximate  revaluation  of  reserves  computed  on  prelimi- 
nary term  basis)  is  amended — 

(A)  by  striking  out  "$21"  and  inserting  in  lieu  thereof 
"$19",  and 

(B)  by  striking  out  "2.1  percent"  and  inserting  in  lieu 
thereof  "1.9 percent". 

(2)  Taxpayer  allowed  to  elect  out  of  approximate  reval- 
uation.— The  last  sentence  of  section  818(c)  (relating  to  life  in- 
surance reserves  computed  on  preliminary  term  basis)  is  amend- 
ed— 

(A)  by  inserting  "or  in  effect  for  a  taxable  year  beginning 
in  1981"  after  "1958"  the  first  place  it  appears,  and 

(B)  by  inserting  "or  1981,  whichever  is  applicable"  after 
"1958"  the  second  place  it  appears. 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1981,  but  only 
with  respect  to  reserves  established  under  contracts  entered  into 
after  March  31,  1982. 
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PART  IV—UNDERPA  YMENTS  OF  ESTIMA  TED  TAX  FOR  1982 

SEC.  268.  UNDERPAYMENTS  OF  ESTIMATED  TAX  FOR  1982. 

No  addition  to  the  tax  shall  be  made  under  section  6655  of  the 
Internal  Revenue  Code  of  1954  (relating  to  failure  by  corporation  to 
pay  estimated  income  tax)  for  any  period  before  December  15,  1982, 
with  respect  to  any  underpayment  of  estimated  tax  by  a  taxpayer 
with  respect  to  any  tax  imposed  by  section  802(a),  to  the  extent  that 
such  underpayment  was  created  or  increased  by  any  provisions  of 
this  subtitle. 


Subtitle  E — Employment  Taxes 

PARTI— IN  GENERAL 

SEC.  269.  TREA  TMENT  OF  REAL  EST  A  TE  A  GENTS  AND  DIRECT  SELLERS. 

(a)  General  Rule. — Chapter  25  of  the  Internal  Revenue  Code  of 
1954  is  amended  by  adding  at  the  end  thereof  the  following  new  sec- 
tion: 

"SEC.  3508.  TREATMENT  OF  REAL  ESTATE  AGENTS  AND  DIRECT  SELLERS. 

"(a)  General  Rule. — For  purposes  of  this  title,  in  the  case  of 
services  performed  as  a  qualified  real  estate  agent  or  as  a  direct 
seller — 

"(1)  the  individual  performing  such  services  shall  not  be 
treated  as  an  employee,  and 

"(2)  the  person  for  whom  such  services  are  performed  shall 
not  be  treated  as  an  employer. 
"(b)  Definitions. — For  purposes  of  this  section — 

"(1)  Qualified  real  estate  agent.— The  term  'qualified  real 
estate  agent'  means  any  individual  who  is  a  sales  person  if— 
"(A)  such  individual  is  a  licensed  real  estate  agent, 
(B)  substantially  all  of  the  remuneration  (whether  or 
not  paid  in  cash)  for  the  services  performed  by  such  indi- 
vidual as  a  real  estate  agent  is  directly  related  to  sales  or 
other  output  (including  the  performance  of  services)  rather 
than  to  the  number  of  hours  worked,  and 

"(C)  the  services  performed  by  the  individual  are  per- 
formed pursuant  to  a  written  contract  between  such  indi- 
vidual and  the  person  for  whom  the  services  are  performed 
and  such  contract  provides  that  the  individual  will  not  be 
treated  as  an  employee  with  respect  to  such  services  for  Fed- 
eral tax  purposes. 
"(2)  Direct  seller.— The  term  'direct  seller'  means  any 
person  if— 

(A)  such  person — 

"(i)  is  engaged  in  the  trade  or  business  of  selling  (or 
soliciting  the  sale  of)  consumer  products  to  any  buyer 
on  a  buy-sell  basis,  a  deposit-commission  basis,  or  any 
similar  basis  which  the  Secretary  prescribes  by  regula- 
tions, for  resale  (by  the  buyer  or  any  other  person)  in 
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the  home  or  otherwise  than  in  a  permanent  retail  es- 
tablishment, or 

"(ii)  is  engaged  in  the  trade  or  business  of  selling  (or 
soliciting  the  sale  of)  consumer  products  in  the  home  or 
otherwise  than  in  a  permanent  retail  establishment, 
"(B)  substantially  all  the  remuneration  (whether  or  not 
paid  in  cash)  for  the  performance  of  the  services  described 
in  subparagraph  (A)  is  directly  related  to  sales  or  other 
output  (including  the  performance  of  services)  rather  than 
to  the  number  of  hours  worked,  and 

"(C)  the  services  performed  by  the  person  are  performed 
pursuant  to  a  written  contract  between  such  person  and  the 
person  for  whom  the  services  are  performed  and  such  con- 
tract provides  that  the  person  will  not  be  treated  as  an  em- 
ployee with  respect  to  such  services  for  Federal  tax  pur- 
poses. 

"(3)  Coordination  with  retirement  plans  for  self-em- 
ployed.— This  section  shall  not  apply  for  purposes  of  subtitle  A 
to  the  extent  that  the  individual  is  treated  as  an  employee 
under  section  401(c)(1)  (relating  to  self-employed  individuals). " 

(b)  Amendment  of  Social  Security  Act. — Section  210  of  the 
Social  Security  Act  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection: 

"Treatment  of  Real  Estate  Agents  and  Direct  Sellers 

"(p)  Notwithstanding  any  other  provision  of  this  title,  the  rules  of 
section  3508  of  the  Internal  Revenue  Code  of  1954  shall  apply  for 
purposes  of  this  title.  " 

(c)  Indefinite  Extension  of  Provisions  Relating  to  Employ- 
ment Status  for  Employment  Taxes. — 

(1)  Termination  of  certain  employment  tax  liability. — 

(A)  Subparagraph  (A)  of  section  530(a)(1)  of  the  Revenue 
Act  of  1978  (relating  to  termination  of  certain  employment 
tax  liability  for  periods  before  July  1,  1982)  is  amended  by 
striking  out  "ending  before  July  1,  1982". 

(B)  Paragraph  (3)  of  section  530(a)  of  such  Act  is  amend- 
ed by  striking  out  "and  before  July  1,  1982,  ". 

(C)  The  subsection  heading  of  subsection  (a)  of  section  530 
of  such  Act  is  amended  by  striking  out  "for  Periods 
Before  July  1,  1982". 

(2)  Prohibition  against  regulations  and  rulings  on  em- 
ployment status. — Subsection  (b)  of  section  530  of  such  Act  is 
amended — 

(A)  by  striking  out  "July  1,  1982  (or,  if  earlier,  "  and 

(B)  by  striking  out  "taxes)"  and  inserting  in  lieu  thereof 
"taxes". 

(3)  Certain  regulations,  etc.,  permitted.— Nothing  in  sec- 
tion 530  of  the  Revenue  Act  of  1978  shall  be  construed  to  pro- 
hibit the  implementation  of  the  amendments  made  by  this  sec- 
tion. 

(d)  Clerical  Amendment. — The  table  of  sections  for  chapter  25  of 
such  Code  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 
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"Sec.  3508.  Treatment  of  real  estate  agents  and  direct  sellers.  " 

(e)  Effective  Dates. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  to  services  per- 
formed after  December  31,  1982. 

(2)  Subsection  (O. — The  amendments  made  by  subsection  (c) 
shall  take  effect  on  July  1,  1982. 

SEC.  270.  SIMPLIFIED  PROCEDURE  FOR  DETERMINING  AMOUNT  OF  EM- 
PLOYMENT TAXES. 

(a)  In  General. — Chapter  25  (relating  to  general  provisions  relat- 
ing to  employment  taxes),  as  amended  by  section  271,  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"SEC.  3509.  DETERMINATION  OF  EMPLOYER'S  LIABILITY  FOR  CERTAIN  EM- 
PLOYMENT TAXES. 

"(a)  In  General.— If  any  employer  fails  to  deduct  and  withhold 
any  tax  under  chapter  24  or  subchapter  A  of  chapter  21  with  respect 
to  any  employee  by  reason  of  treating  such  employee  as  not  being  an 
employee  for  purposes  of  such  chapter  or  subchapter,  the  amount  of 
the  employer's  liability  for — 

"(1)  Withholding  taxes. — Tax  under  chapter  24  for  such 
year  with  respect  to  such  employee  shall  be  determined  as  if  the 
amount  required  to  be  deducted  and  withheld  were  equal  to  1.5 
percent  of  the  wages  (as  defined  in  section  3401)  paid  to  such 
employee. 

"(2)  Employee  social  security  tax. — Taxes  under  sub- 
chapter A  of  chapter  21  with  respect  to  such  employee  shall  be 
determined  as  if  the  taxes  imposed  under  such  subchapter  were 
20  percent  of  the  amount  imposed  under  such  subchapter  with- 
out regard  to  this  subparagraph. 
"(b)  Employer  s  Liability  Increased  Where  Employer  Disre- 
gards Reporting  Requirements. — 

"(1)  In  General. — In  the  case  of  an  employer  who  fails  to 
meet  the  applicable  requirements  of  section  6041(a),  6041A,  or 
6051  with  respect  to  any  employee,  unless  such  failure  is  due  to 
reasonable  cause  and  not  willful  neglect,  subsection  (a)  shall  be 
applied  with  respect  to  such  employee— 

"(A)  by  substituting  '3  percent'  for  '1.5  percent'  in  para- 
graph (1);  and 

"(B)  by  substituting  '40  percent'  for  '20  percent'  in  para- 
graph (2). 

"(2)  Applicable  requirements. — For  purposes  of  paragraph 
(1),  the  term  'applicable  requirements'  means  the  requirements 
described  in  paragraph  (1)  which  would  be  applicable  consistent 
with  the  employer's  treatment  of  the  employee  as  not  being  an 
employee  for  purposes  of  chapter  24  or  subchapter  A  of  chapter 
21. 

"(c)  Section  Not  To  Apply  in  Cases  of  Intentional  Disre- 
gard.— This  section  shall  not  apply  to  determination  of  the  employ- 
er's liability  for  tax  under  chapter  24  or  subchapter  A  of  chapter  21 
if  such  liability  is  due  to  the  employer's  intentional  disregard  of  the 
requirement  to  deduct  and  withhold  such  tax. 

"(d)  Special  Rules. — For  purposes  of  this  section — 


247 


"(1)  Determination  of  liability. — If  the  amount  of  any  lia- 
bility for  tax  is  determined  under  this  section — 

"(A)  the  employee's  liability  for  tax  shall  not  be  affected 
by  the  assessment  or  collection  of  the  tax  so  determined, 

"(B)  the  employer  shall  not  be  entitled  to  recover  from  the 
employee  any  tax  so  determined,  and 

"(C)  sections  3402(d)  and  section  6521  shall  not  apply. 
"(2)  Section  not  to  apply  where  employer  deducts  wage 
but  not  social  security  taxes. — This  section  shall  not  apply 
to  any  employer  with  respect  to  any  wages  if— 

"(A)  the  employer  deducted  and  withheld  any  amount  of 
the  tax  imposed  by  chapter  24  on  such  wages,  but 

"(B)  failed  to  deduct  and  withhold  the  amount  of  the  tax 
imposed  by  subchapter  A  of  chapter  21  with  respect  to  such 
wages. 

"(3)  Section  not  to  apply  to  certain  statutory  employ- 
ees.— This  section  shall  not  apply  to  any  tax  under  subchapter 
A  of  chapter  21  with  respect  to  an  individual  described  in  sub- 
section (d)(3)  of  section  3121  (without  regard  to  whether  such  in- 
dividual is  described  in  paragraph  (1)  or  (2)  of  such  subsec- 
tion). ". 

(b)  Conforming  Amendment. — The  table  of  sections  for  chapter 
25  is  amended  by  adding  at  the  end  thereof  the  following  new  item: 

"Sec.  3509.  Determination  of  employer's  liability  for  certain  employ- 
ment taxes. ". 

(c)  Effective  Date. — The  amendment  made  by  this  section  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act,  except  that  such 
amendments  shall  not  apply  to  any  assessment  made  before  January 
I  1983. 

PART  II— FEDERAL  UNEMPLOYMENT  TAX 
Subpart  A — Increase  in  Federal  Unemployment  Tax 

SEC  271.  INCREASE  IN  FEDERAL  UNEMPLOYMENT  TAX  WAGE  BASE  AND 
RATE. 

(a)  Increase  in  Wage  Base.— Paragraph  (1)  of  section  3306(b)  (de- 
fining wages)  is  amended  by  striking  out  "$6,000"  each  place  it  ap- 
pears and  inserting  in  lieu  thereof  "$7,000". 

(b)  Increase  in  Rate. — 

(1)  In  general.— Paragraph  (1)  of  section  3301  (relating  to 
rate  of  unemployment  tax)  is  amended  by  striking  out  "3.4  per- 
cent" and  inserting  in  lieu  thereof  "3.5 percent". 

(2)  Technical  amendments.— 

(A)  Subparagraph  (C)  of  section  901(c)(3)  of  the  Social  Se- 
curity Act  is  amended  to  read  as  follows: 

"(C)  Each  estimate  of  net  receipts  under  this  paragraph  shall  be 
based  upon  (i)  a  tax  rate  of  0.5  percent  in  the  case  of  any  calendar 
year  for  which  the  rate  of  tax  under  section  3301  of  the  Federal  Un- 
employment Tax  Act  is  3.2  percent,  and  (ii)  a  tax  rate  of  0.8  percent 
in  the  case  of  any  calendar  year  for  which  the  rate  of  tax  under 
such  section  is  3.5  percent.  " 

(B)  Paragraph  (1)  of  section  905(b)  of  such  Act  is  amend- 
ed by  amending  the  last  sentence  to  read  as  follows:  "In  the 
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case  of  any  month  after  March  1983  and  before  April  1  of 
the  first  calendar  year  to  which  paragraph  (2)  of  section 
3301  of  the  Federal  Unemployment  Tax  Act  applies,  the 
first  sentence  of  this  paragraph  shall  be  applied  by  substi- 
tuting %0 percent* for  'one-tenth'." 

(C)  Subsection  (b)  of  section  6157  is  amended  by  striking 
out  "0.7  percent"  and  inserting  in  lieu  thereof  "0.8  per- 
cent". 

(c)  Increase  in  Rate  for  1985  and  Thereafter.— 

(1)  In  general. — Section  3301  (as  amended  by  subsection  (b)) 
is  amended — 

(A)  by  striking  out  "3.5  percent"  and  inserting  in  lieu 
thereof  "6.2 percent",  and 

(B)  by  striking  out  "3.2  percent"  and  inserting  in  lieu 
thereof  "6.0 percent". 

(2)  Increase  in  amount  of  state  credit. — 

(A)  Subsection  (b)  of  section  3302  (relating  to  additional 
credit)  is  amended  by  striking  out  "2.7%"  and  inserting  in 
lieu  thereof  "5.4%". 

(B)  Paragraph  (1)  of  section  3302(d)  (relating  to  rate  of 
tax  deemed  to  be  3  percent)  is  amended  by  striking  out  3 
percent"  each  place  it  appears  and  inserting  in  lieu  thereof 
"6  percent". 

(3)  Technical  amendments. — 

(A)  Paragraph  (2)  of  section  3302(c)  is  amended  by  strik- 
ing out  "10  percent"  each  place  it  appears  in  subparagraph 
(A)  and  inserting  in  lieu  thereof  "5 percent". 

(B)  Paragraph  (3)  of  section  3302(c)  is  amended  by  strik- 
ing out  "15  percent"  and  inserting  in  lieu  thereof  "7V2  per- 
cent". 

(C)  Subsection  (b)  of  section  6157  is  amended  by  striking 
out  "0.5  percent"  each  place  it  appears  and  inserting  in  lieu 
thereof  "0.6 percent". 

(D)  Subparagraph  (C)  of  section  901(c)(3)  of  the  Social  Se- 
curity Act  (as  amended  by  subsection  (b))  is  amended — 

(i)  by  striking  out  "0.5  percent"  and  inserting  in  lieu 
thereof  "0.6 percent"; 

(ii)  by  striking  out  "3.2 percent"  and  inserting  in  lieu 
thereof  "6.0 percent";  and 

(Hi)  by  striking  out  "3.5  percent"  and  inserting  in 
lieu  thereof  "6.2 percent", 
(b)  Effective  Dates.— 

(1)  Subsections  (a)  and  (b). — The  amendments  made  by  sub- 
sections (a)  and  (b)  shall  apply  to  remuneration  paid  after  De- 
cember 31,  1982. 

(2)  Subsection  (c). — The  amendments  made  by  subsection  (c) 
shall  apply  to  remuneration  paid  after  December  31,  1984- 

(3)  Transitional  rule  for  certain  employees. — 

(A)  In  general. — Notwithstanding  section  3303  of  the  In- 
ternal Revenue  Code  of  1954,  in  the  case  of  taxable  years 
beginning  after  December  31,  1984,  and  before  January  1, 
1989,  a  taxpayer  shall  be  allowed  the  additional  credit 
under  section  3302(b)  of  such  Code  with  respect  to  any  em- 
ployee covered  by  a  qualified  specific  industry  provision  if 
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the  requirements  of  subparagraph  (B)  are  met  with  respect 
to  such  employee. 

(B)  Requirements. — The  requirements  of  this  subpara- 
graph are  met  for  any  taxable  year  with  respect  to  any  em- 
ployee covered  by  a  specific  industry  provision  if  the 
amount  of  contributions  required  to  be  paid  for  the  taxable 
year  to  the  unemployment  fund  of  the  State  with  respect  to 
such  employee  are  not  less  than  the  product  of  the  required 
rate  multiplied  by  the  wages  paid  by  the  employer  during 
the  taxable  year. 

(C)  Required  rate. — For  purposes  of  subparagraph  (B), 
the  required  rate  for  any  taxable  year  is  the  sum  of— 

(i)  the  rate  at  which  contributions  were  required  to 
be  made  under  the  specific  industry  provision  as  in 
effect  on  August  10,  1982,  and 

(ii)  the  applicable  percentage  of  the  excess  of  5.4  per- 
cent over  the  rate  described  in  clause  (i). 

(D)  Applicable  percentage.— For  purposes  of  subpara- 
graph (C),  the  term  "applicable  percentage"  means — 

(i)  20  percent  in  the  case  of  taxable  year  1985, 

(ii)  40  percent  in  the  case  of  taxable  year  1986, 

(Hi)  60  percent  in  the  case  of  taxable  year  1987,  and 
(iv)  80  percent  in  the  case  of  taxable  year  1988. 

(E)  Qualified  specific  industry  provision.— For  pur- 
poses of  this  paragraph,  the  term,  "qualified  specific  indus- 
try provision"  means  a  provision  contained  in  a  State  un- 
employment compensation  law  (as  in  effect  on  August  10, 
1982)— 

(i)  which  applies  to  employees  in  a  specific  industry 
or  to  an  otherwise  defined  type  of  employees,  and 

(ii)  under  which  employers  may  elect  to  make  contri- 
butions at  a  specified  rate  (without  experience  rating) 
which  exceeds  2.7 percent. 

Subpart  B — Other  Financing  Provisions 

SEC.  272.  CREDIT  REDUCTION  NOT  TO  APPL  Y  WHEN  ST  A  TE  MAKES  CERTAIN 
REPAYMENTS. 

(a)  General  Rule. — Section  3302  (relating  to  credits  against  un- 
employment tax)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection: 

"(g)  Credit  Reduction  Not  To  Apply  When  State  Makes  Cer- 
tain Repa  yments.  — 

"(1)  In  general. — In  the  case  of  any  State  which  meets  re- 
quirements of  paragraph  (2)  with  respect  to  any  taxable  year, 
subsection  (c)(2)  shall  not  apply  to  such  taxable  year;  except  that 
such  taxable  year  (and  January  1  of  such  taxble  year)  shall 
(except  as  provided  in  subsection  (f)(3))  be  taken  into  account  for 
purposes  of  applying  subsection  (c)(2)  to  succeeding  taxable 
years. 

"(2)  Requirements. — The  requirements  of  this  paragraph  are 
met  by  any  State  with  respect  to  any  taxable  year  if  the  Secre- 
tary of  Labor  determines  that — 
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"(A)  the  repayments  during  the  1-year  period  ending  on 
November  9  of  such  taxable  year  made  by  such  State  of  ad- 
vances under  title  XII  of  the  Social  Security  Act  are  not 
less  than  the  sum  of— 

"(i)  the  potential  additional  taxes  for  such  taxable 
year,  and 

(ii)  any  advances  made  to  such  State  during  such  1- 
year  period  under  such  title  XII, 
"(B)  there  will  be  sufficient  amounts  in  the  State  unem- 
ployment fund  to  pay  all  compensation  during  the  3-month 
period  beginning  on  November  1  of  such  taxable  year  with- 
out receiving  any  advance  under  title  XII  of  the  Social  Se- 
curity Act,  and 

"(C)  there  is  a  net  increase  in  the  solvency  of  the  State 
unemployment  compensation  system  for  the  taxable  year  at- 
tributable to  changes  made  in  the  State  law  after  the  date 
on  which  the  first  advance  taken  into  account  in  determin- 
ing the  amount  of  the  potential  additional  taxes  was  made 
(or,  if  later,  after  the  date  of  the  enactment  of  this  subsec- 
tion) and  such  net  increase  equals  or  exceeds  the  potential 
additional  taxes  for  such  taxable  year. 
"(3)  Definitions. — For  purposes  of  paragraph  (2) — 

"(A)  Potential  additional  taxes. — The  term  'potential 
additional  taxes7  means,  with  respect  to  any  State  for  any 
taxable  year,  the  aggregate  amount  of  the  additional  tax 
which  would  be  payable  under  this  chapter  for  such  tax- 
able year  by  all  taxpayers  subject  to  the  unemployment 
compensation  law  of  such  State  for  such  taxable  year  if 
paragraph  (2)  of  subsection  (c)  had  applied  to  such  taxable 
year  and  any  preceding  taxable  year  without  regard  to  this 
subsection  but  with  regard  to  subsection  (f). 

"(B)  Treatment  of  certain  reductions. — Any  reduc- 
tion in  the  State's  balance  under  section  901(d)(1)  of  the 
Social  Security  Act  shall  not  be  treated  as  a  repayment 
made  by  such  State. 
"(4)  Reports. — The  Secretary  of  Labor  may  require  a  State  to 
furnish  such  information  at  such  time  and  in  such  manner  as 
may  be  necessary  for  purposes  of  paragraph  (2)." 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  273.  LIMITATION  ON  FIFTH  YEAR  CREDIT  REDUCTION. 

(a)  General  Rule.— Paragraph  (2)  of  section  3302(c)  (relating  to 
limit  on  total  credits)  is  amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  "Subparagraph  (C)  shall  not  apply  with  re- 
spect to  any  taxable  year  to  which  it  would  otherwise  apply  (but 
subparagraph  (B)  shall  apply  to  such  taxable  year)  if  the  Secretary 
of  Labor  determines  (on  or  before  November  10  of  such  taxable  year) 
that  the  State  meets  the  requirements  of  subsection  (f)(2)(B)  for  such 
taxable  year. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 
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SEC.  274.  DEFERRAL  OF  INTEREST  IN  CASE  OF  CERTAIN  STATES  WITH 
HIGH  UNEMPLOYMENT RA TES. 

(a)  General  Rule.— Paragraph  (3)  of  section  1202(b)  of  the  Social 
Security  Act  is  amended  by  adding  at  the  end  thereof  the  following 
new  subparagraph: 

"(C)(i)  In  the  case  of  any  State  which  meets  the  requirements  of 
clause  (ii)  for  any  calendar  year,  any  interest  otherwise  required  to 
be  paid  under  this  subsection  during  such  calendar  year  shall  be 
paid  as  follows — 

(I)  25  percent  of  the  amount  otherwise  required  to  be  paid  on 
or  before  any  day  during  such  calendar  year  shall  be  paid  on  or 
before  such  day;  and 

"(II)  25  percent  of  the  amount  otherwise  required  to  be  paid 
on  or  before  such  day  shall  be  paid  on  or  before  the  correspond- 
ing day  in  each  of  the  3  succeeding  calendar  years. 
Any  interest  the  time  for  payment  of  which  is  deferred  under  this 
subparagraph  shall  bear  interest  in  the  same  manner  as  if  it  were 
an  advance  made  on  the  day  on  which  it  would  have  been  required 
to  be  paid  but  for  this  subparagraph. 

"(ii)  A  State  meets  the  requirements  of  this  clause  for  any  calen- 
dar year  if  the  rate  of  insured  unemployment  (as  determined  for 
purposes  of  section  203  of  the  Federal-State  Extended  Unemploy- 
ment Compensation  Act  of  1970)  under  the  State  law  of  the  period 
consisting  of  the  first  6  months  of  the  preceding  calendar  year 
equaled  or  exceeded  7.5  percent.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  interest  required  to  be  paid  after  December  31,  1982. 

SEC.  275.  REQUIRED  REP  A  YMENTS  FROM  EXTENDED  UNEMPLOYMENT  COM- 
PENS  A  TION  A  CCOUNT. 

Subsection  (d)  of  section  905  of  the  Social  Security  Act  is  amended 
by  inserting  after  the  second  sentence  the  following  new  sentence: 
"Repayments  under  the  preceding  sentence  shall  be  made  whenever 
the  Secretary  of  the  Treasury  (after  consultation  with  the  Secretary 
of  Labor)  determines  that  the  amount  then  in  the  account  exceeds 
the  amount  necessary  to  meet  the  anticipated  payments  from  the  ac- 
count during  the  next  3  months.  " 

SEC.  276.  TREATMENT  OF  CERTAIN  SERVICES  PERFORMED  BY  STUDENTS. 

fa)  Student  Interns. — 

(1)  In  general.— Subparagraph  (C)  of  section  3306(c)(10)  (de- 
fining employment)  is  amended  by  striking  out  "under  the  age 

of22,\ 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  services  performed  after  the  date  of 
the  enactment  of  this  Act. 

(b)  Full  Time  Students  Employed  by  Summer  Camps. — 

(1)  Service  by  full  time  students.— Subsection  (c)  of  section 
3306  (defining  employment)  is  amended — 

(A)  by  striking  out  "or"  at  the  end  of  paragraph  (18), 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (19) 
and  inserting  in  lieu  thereof  ";  or",  and 

(C)  by  adding  at  the  end  thereof  the  following  new  para- 
graph: 


"(20)  service  performed  by  a  full  time  student  (as  defined  in 
subsection  (q))  in  the  employ  of  an  organized  camp — 
"(A)  if  such  camp — 

"(i)  did  not  operate  for  more  than  7  months  in  the 
calendar  year  and  did  not  operate  for  more  than  7 
months  in  the  preceding  calendar  year,  or 

"(ii)  had  average  gross  receipts  for  any  6  months  in 
the  preceding  calendar  year  which  were  not  more  than 
33V3  percent  of  its  average  gross  receipts  for  the  other  6 
months  in  the  preceding  calendar  year;  and 
"(B)  if  such  full  time  student  performed  services  in  the 
employ  of  such  camp  for  less  than  13  calendar  weeks  in 
such  calendar  year. " 

(2)  Full  time  student  defined. — Section  3306  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(q)  Full  Time  Student.— For  purposes  of  subsection  (c)(20),  an 
individual  shall  be  treated  as  a  full  time  student  for  any  period — 
"(1)  during  which  the  individual  is  enrolled  as  a  full  time 
student  at  an  educational  institution,  or 

"(2)  which  is  between  academic  years  or  terms  if— 

"(A)  the  individual  was  enrolled  as  a  full  time  student  at 
an  educational  institution  for  the  immediately  preceding 
academic  year  or  term,  and 

"(B)  there  is  a  reasonable  assurance  that  the  individual 
will  be  so  enrolled  for  the  immediately  succeeding  academic 
year  or  term  after  the  period  described  in  subparagraph 
(A). " 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  remuneration  paid  after  December  31,  1982, 
and  before  January  1,  1984. 

SEC.  277.  TREATMENT  OF  CERTAIN  ALIEN  FARM  WORKERS. 

Subparagraph  (B)  of  section  3306(c)(1)  (defining  employment)  is 
amended  by  striking  out  "January  1,  1982"  and  inserting  in  lieu 
thereof  "January  1,  1984  " 

PART  III— MEDICARE  COVERAGE 

SEC.  278.  MEDICARE  COVERAGE  OF,  AND  APPLICATION  OF  HOSPITAL  IN- 
SURANCE TAX  TO,  FEDERAL  EMPLOYMENT. 

(a)  Application  of  Hospital  Insurance  Tax  to  Federal  Em- 
ployment.— 

(1)  In  general. — Section  3121  (relating  to  definitions  for  pur- 
poses of  the  Federal  Insurance  Contributions  Act)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subsection: 
"(u)  Application  of  Hospital  Insurance  Tax  to  Federal  Em- 
ployment.— 

"(1)  In  general. — For  purposes  of  the  taxes  imposed  by  sec- 
tions 3101(b)  and  3111(b)— 

"(A)  paragraph  (6)  of  subsection  (b)  shall  be  applied  with- 
out regard  to  subparagraphs  (A),  (B),  and  (C)(i),  (ii),  and  (vi) 
thereof,  and 

"(B)  paragraph  (5)  of  subsection  (b)  (and  the  provisions  of 
law  referred  to  therein)  shall  not  apply. 
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"(2)  Medicare  qualified  federal  employment. — For  pur- 
poses of  this  chapter,  the  term  'medicare  qualified  Federal  em- 
ployment' means  service  which — 

"(A)  is  employment  (as  defined  in  subsection  (b))  with  the 
application  of  paragraph  (1),  but 

"(B)  would  not  be  employment  (as  so  defined)  without  the 
application  of  paragraph  (1).  " 

(2)  Conforming  amendment  to  self-employment  tax. — Sec- 
tion 1402(b)  (relating  to  self-employment  income)  is  amended  in 
the  second  sentence  by  striking  out  "and"  before  "(B)"  and  by 
inserting  before  the  period  the  following:  ",  and  (C)  includes, 
but  only  with  respect  to  the  tax  imposed  by  section  1401(b),  re- 
muneration paid  for  medicare  qualified  Federal  employment  (as 
defined  in  section  3121(u)(2))  which  is  subject  to  the  taxes  im- 
posed by  sections  3101(b)  and  3111(b)" 

(3)  Conforming  amendment  to  federal  service. — Section 
3122  (relating  to  federal  service)  is  amended  in  the  first  sentence 
by  inserting  "including  service  which  is  medicare  qualified  Fed- 
eral employment  (as  defined  in  section  3121(u)(2)), "  after 
"wholly  owned  by  the  United  States,  ". 

(b)  Entitlement  to  Hospital  Insurance  Benefits.— 

(1)  Definition  of  medicare  qualified  federal  employ- 
ment.— Section  210  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"Medicare  Qualified  Federal  Employment 

"(p)  For  purposes  of  sections  226  and  226A,  the  term  'medicare 
qualified  Federal  employment'  means  any  service  which  would  con- 
stitute 'employment'  as  defined  in  subsection  (a)  of  this  section  but 
for  the  application  of  the  provisions  of— 

"(1)  subparagraph  (A),  (B),  or  (C)(i),  (ii),  or  (vi)  of  subsection 
(a)(6),  or 

"(2)  subsection  (a)(5). ". 

(2)  Entitlement  to  hospital  insurance  benefits. — 

(A)  For  individuals  age  65  or  older. — Section  226(a)(2) 
of  the  the  Social  Security  Act  is  amended — 

(i)  by  inserting  "(A)"  after  "(2)"; 

(ii)  by  striking  out  "or  is  a  qualified  railroad  retire- 
ment beneficiary,  "  at  the  end  of  subparagraph  (A);  and 

(Hi)  by  inserting  after  subparagraph  (A)  the  following 
new  subparagraphs: 
"(B)  is  a  qualified  railroad  retirement  beneficiary,  or 
"(C)(i)  would  meet  the  requirements  of  subparagraph  (A)  upon 
filing  application  for  the  monthly  insurance  benefits  involved  if 
medicare  qualified  Federal  employment  (as  defined  in  section 
210(p))  were  treated  as  employment  (as  defined  in  section  210(a)) 
for  purposes  of  this  title,  and  (ii)  files  an  application,  in  con- 
formity with  regulations  of  the  Secretary,  for  hospital  insurance 
benefits  under  part  A  of  title  XVIII,  ". 

(B)  Entitlement  for  disabled  individuals. — 

(V  In  general.— Section  226(b)(2)  of  the  Social  Secu- 
rity Act  is  amended  by  striking  out  "(B)"  and  all  that 
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follows  through  "1974,  "  and  adding  at  the  end  the  fol- 
lowing: 

"(B)  is,  and  has  been  for  not  less  than  24  months,  a  disabled 
qualified  railroad  retirement  beneficiary,  within  the  meaning  of 
section  7(d)  of  the  Railroad  Retirement  Act  of  1974,  or 

"(C)(i)  has  filed  an  application,  in  conformity  with  regula- 
tions of  the  Secretary,  for  hospital  insurance  benefits  under  part 
A  of  title  XVIII pursuant  to  this  subparagraph,  and 

"(ii)  would  meet  the  requirements  of  subparagraph  (A)  (as  de- 
termined under  the  disability  criteria,  including  reviews,  ap- 
plied under  this  title),  including  the  requirement  that  he  have 
been  entitled  to  the  specified  benefits  for  24  months,  if— 

"(I)  medicare  qualified  Federal  employment  (as  defined 
in  section  210(p))  were  treated  as  employment  (as  defined  in 
section  210(a))  for  purposes  of  this  title,  and 

"(II)  the  filing  of  the  application  under  clause  (i)  of  this 
subparagraph  were  deemed  to  be  the  filing  of  an  applica- 
tion for  the  disability-related  benefits  referred  to  in  clause 
(i),  (ii),  or  (Hi)  of  subparagraph  (A), 

(ii)  Clarification  of  period  of  entitlement.— Sec- 
tion 226(b)  of  such  Act  is  further  amended  by  adding 
after  the  first  sentence  the  following  new  sentence:  "In 
applying  the  previous  sentence  in  the  case  of  an  an  in- 
dividual described  in  paragraph  (2)(C),  the  'twenty-fifth 
month  of  his  entitlement'  refers  to  the  first  month  after 
the  twenty-fourth  month  of  entitlement  to  specified 
benefits  referred  to  in  paragraph  (2)(C)  and  'notice  of 
termination  of  such  entitlement '  refers  to  a  notice  that 
the  individual  would  no  longer  be  determined  to  be  en- 
titled to  such  specified  benefits  under  the  conditions 
described  in  that  paragraph.  ". 
(C)  Entitlement  for  individuals   with  end-stage 
renal  disease. — Paragraph  (1)  of  section  226 A(a)  of  the 
Social  Security  Act  is  amended  to  read  as  follows: 
"(1)(A)  is  fully  or  currently  insured  (as  such  terms  are  defined 
in  section  214),  or  would  be  fully  or  currently  insured  if  (i)  his 
service  as  an  employee  (as  defined  in  the  Railroad  Retirement 
Act  of  1974)  after  December  31,  1936,  were  included  within  the 
meaning  of  the  term  'employment'  for  purposes  of  this  title,  and 
(ii)  his  medicare  qualified  Federal  employment  (as  defined  in 
section  210(p))  were  included  within  the  meaning  of  the  term 
'employment'  for  purposes  of  this  title; 

"(B)(i)  is  entitled  to  monthly  insurance  benefits  under  this 
title,  (ii)  is  entitled  to  an  annuity  under  the  Railroad  Retire- 
ment Act  of  1974,  or  (Hi)  would  be  entitled  to  a  monthly  insur- 
ance benefit  under  this  title  if  medicare  qualified  Federal  em- 
ployment (as  defined  in  210(p))  after  December  31,  1982,  were  in- 
cluded within  the  meaning  of  the  term  'employment'  for  pur- 
poses of  this  title;  or 

"(C)  is  the  spouse  or  dependent  child  (as  defined  in  regula- 
tions) of  an  individual  described  in  subparagraph  (A)  or  (B);". 

(3)  Conforming  amendment. — Section  1811  of  the  Social  Se- 
curity Act  is  amended — 
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(A)  by  inserting  "(or  would  be  eligible  for  such  benefits  if 
certain  Federal  employment  were  covered  employment  un- 
der such  title)"  after  "title  II  of  this  Act"  in  clause  (1),  and 

(B)  by  inserting  "(or  would  have  been  so  entitled  to  such 
benefits  if  certain  Federal  employment  were  covered  employ- 
ment under  such  title)"  after  "title  II  of  this  Act"  in  clause 
(2). 

(4)  Notice  to  individuals  who  are  prospective  medicare 

BENEFICIARIES  BASED  ON  FEDERAL  EMPLOYMENT. — Section  226  of 

such  Act  is  amended  by  redesignating  subsection  (g)  as  subsec- 
tion (h)  and  by  inerting  after  subsection  (f)  the  following  new 
subsection: 

"(g)  The  Secretary  and  Director  of  the  Office  of  Personnel  Manage- 
ment shall  jointly  prescribe  and  carry  out  procedures  designed  to 
assure  that  all  individuals  who  perform  medicare  qualified  Federal 
employment  are  fully  informed  with  respect  to  (1)  their  eligibility  or 
potential  eligibility  for  hospital  insurance  benefits  (based  on  such 
employment)  under  part  A  of  title  XVIII,  (2)  the  requirements  for 
and  conditions  of  such  eligibility,  and  (3)  the  necessity  of  timely  ap- 
plication as  a  condition  of  entitlement  under  subsection  (b)(2)(C), 
giving  particular  attention  to  individuals  who  apply  for  an  annuity 
under  chapter  83  of  title  5,  United  States  Code,  or  under  another 
similar  Federal  retirement  program,  and  whose  eligibility  for  such 
an  annuity  is  or  would  be  based  on  a  disability. ". 

(c)  Effective  Dates. — 

(1)  Hospital  insurance  taxes. — The  amendments  made  by 
subsection  (a)  shall  apply  to  remuneration  paid  after  December 
31,  1982. 

(2)  Medicare  coverage. — 

(A)  In  general. — The  amendments  made  by  subsection 
(b)  are  effective  on  and  after  January  1,  1983,  and  the 
amendments  made  by  paragraph  (3)  of  that  subsection 
apply  to  remuneration  (for  medicare  qualified  Federal  em- 
ployment) paid  after  December  31,  1982. 

(B)  Treatment  of  current  disabilities. — For  purposes 
of  establishing  entitlement  to  hospital  insurance  benefits 
under  part  A  of  title  XVIII  of  the  Social  Security  Act  pur- 
suant to  the  amendments  made  by  subsection  (b)  or  the  pro- 
visions of  subsection  (d),  no  individual  may  be  considered 
to  be  under  a  disability  for  any  period  before  January  1, 
1983. 

(d)  Transitional  Provisions. — 

(1)  In  general.— For  purposes  of  sections  226,  226 A,  and  1811 
of  the  Social  Security  Act,  in  the  case  of  any  individual— 

(A)  who  performs  service  both  during  January  1983,  and 
before  January  1,  1983,  which  constitutes  medicare  quali- 
fied Federal  employment  (as  defined  in  section  210(p)  of 
such  Act)  and 

(B)  who  would  be  entitled,  under  section  226(a)(2)(C), 
226(b)(2)(C),  226A(a)(l)(A)(ii),  or  226A(a)(l)(B)(iii)  of  such 
Act,  to  hospital  insurance  benefits  under  part  A  ot  title 
XVIII  of  such  Act  but  for  the  failure  to  include  medicare 
qualified  Federal  employment  (as  so  defined)  within  the 
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meaning  of  the  term  "employment"  for  purposes  of  title  II 
of  such  Act  for  remuneration  paid  before  January  1,  1983, 
the  individual's  medicare  qualified  Federal  employment  (as  so 
defined)  performed  before  January  lf  1983,  for  which  remunera- 
tion was  paid  before  such  date,  shall  be  considered  to  be  "em- 
ployment" (as  so  defined),  but  only  for  the  purpose  of  providing 
such  entitlement. 

(2)  Eligibility  of  other  persons.— Any  individual  who  is 
entitled  to  hospital  insurance  benefits  under  part  A  of  title 
XVIII  of  the  Social  Security  Act  by  reason  of  the  application  of 
paragraph  (1)  of  this  subsection,  shall  be  deemed  to  be  entitled 
to  an  old-age  benefit  under  section  202  of  such  Act,  or  a  disabil- 
ity benefit  under  section  223  of  such  Act,  for  purposes  of  deter- 
mining eligibility  for  such  hospital  insurance  benefits  for  any 
other  person.  In  applying  this  paragraph,  any  such  other  person 
who  would  be  entitled  to  a  monthly  benefit  under  section  202  of 
such  Act  if  such  individual  (to  whom  paragraph  (1)  applies) 
were  entitled  to  such  old-age  or  disability  benefit,  shall  be 
deemed  to  be  entitled  to  such  monthly  benefit,  but  only  for  pur- 
poses of  determining  such  person 's  eligibility  for  hospital  insur- 
ance benefits. 

(3)  Appropriations. — There  are  authorized  to  be  appropri- 
ated to  the  Federal  Hospital  Insurance  Trust  Fund  from  time  to 
time  such  sums  as  the  Secretary  of  Health  and  Human  Services 
deems  necessary  for  any  fiscal  year,  on  account  of— 

(A)  payments  made  or  to  be  made  during  such  fiscal  year 
from  such  Trust  Fund  with  respect  to  individuals  who  are 
entitled  to  benefits  under  title  XVIII  of  the  Social  Security 
Act  solely  by  reason  of  paragraph  (1)  or  (2)  of  this  subsec- 
tion, 

(B)  the  additional  adminstrative  expenses  resulting  or  ex- 
pected to  result  therefrom,  and 

(C)  any  loss  in  interest  to  such  Trust  Fund  resulting  from 
the  payment  of  those  amounts, 

in  order  to  place  such  Trust  Fund  in  the  same  position  at  the 
end  of  such  fiscal  year  as  it  would  have  been  in  if  this  subsec- 
tion had  not  been  enacted. 

Subtitle  F— Excise  Taxes 

PART  I— AIRPORT  AND  AIRWA  Y 

SEC.  279.  TAX  ON  FUEL  USED  IN  NONCOMMERCIAL  AVIATION, 
(a)  Imposition  of  Tax. — 

(1)  Gasoline  fuels. — Paragraph  (3)  of  subsection  4041(c)  (re- 
lating to  rate  of  tax)  is  amended  by  striking  out  "3  cents  a 
gallon"  and  inserting  in  lieu  thereof  "8  cents  a  gallon  (10*/2 
cents  a  gallon  in  the  case  of  any  gasoline  with  respect  to  which 
a  tax  is  imposed  under  section  4081  at  the  rate  set  forth  in  sub- 
section (b)  thereof)". 

(2)  Nongasoline  fuels.— Paragraph  (1)  of  subsection  4041(c) 
(relating  to  tax  on  fuel  used  in  non-commercial  aviation)  is 
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amended  by  striking  out  "7  cents"  and  inserting  in  lieu  thereof 
"14  cents". 

(3)  Termination.— Paragraph  (5)  of  section  4041(c)  is  amend- 
ed to  read  as  follows: 

"(5)  Termination.— The  taxes  imposed  by  paragraphs  (1)  and 
(2)  shall  apply  during  the  period  beginning  on  September  1, 
1982,  and  ending  on  December  31,  1987. " 

(b)  Certain  Helicopters.— 

(1)  Exemption. — Section  4041  (relating  to  tax  on  special  fuels) 
is  amended  by  adding  at  the  end  thereof  the  following  new  sub- 
section: 

"(1)  Exemption  For  Certain  Helicopter  Uses. — No  tax  shall  be 
imposed  under  this  section  on  any  liquid  sold  for  use  in,  or  used  in, 
a  helicopter  for  the  purpose  of— 

"(1)  transporting  individuals,  equipment,  or  supplies  in  the 
exploration  for,  or  the  development  or  removal  of,  hard  miner- 
als, or 

"(2)  the  planting,  cultivation,  cutting  or  transportation  of,  or 
caring  for,  trees  (including  logging  operation), 
but  only  if  the  helicopter  does  not  take  off  from,  or  land  at  a  facility 
eligible  for  assistance  under  the  Airport  and  Airway  Development 
Act  of  1970,  or  otherwise  use  services  provided  pursuant  to  the  Air- 
port and  Airway  System  Development  Act  of  1982  during  such  use.  " 

(2)  Refund  of  tax.—  Subsection  (d)  of  section  6427  (relating 
to  fuels  not  used  for  taxable  purposes)  is  amended — 

(A)  by  inserting  "or  is  used  in  a  helicopter  for  a  purpose 
described  in  section  404KD, "  after  "section  4041(h)(2)(C),  "; 
and 

(B)  by  inserting  "or  in  Certain  Helicopters"  after  "Muse- 
ums "  in  the  caption  thereof. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  September  1,  1982. 

SEC.  280.  TAX  ON  TRANSPORTATION  BY  AIR 

(a)  Transportation  of  Persons. — Section  4261  (relating  to  impo- 
sition of  tax)  is  amended  by  striking  out  subsection  (e)  and  inserting 
in  lieu  thereof  the  following  new  subsections: 

"(e)  Exemption  for  Certain  Helicopter  Uses. — No  tax  shall  be 
imposed  under  subsection  (a)  or  (b)  on  air  transportation  by  helicop- 
ter for  the  purpose  of— 

"(1)  transporting  individuals,  equipment,  or  supplies  in  the 
exploration  for,  or  the  development  or  removal  of,  hard  miner- 
als, or 

"(2)  the  planting,  cultivation,  cutting,  or  transportation  of,  or 
caring  for,  trees  (including  logging  operations), 
but  only  if  the  helicopter  does  not  take  off  from,  or  land  at,  a  facili- 
ty eligible  for  assistance  under  the  Airport  and  Airway  Development 
Act  of  1970,  or  otherwise  use  services  provided  pursuant  to  the  Air- 
port and  Airway  System  Development  Act  of  1982  during  such  use. 

"(f)  Termination. — The  taxes  imposed  by  this  section  shall  apply 
with  respect  to  transportation  beginning  after  August  31,  1982,  and 
before  January  1,  1988.  " 
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(b)  Transportation  of  Property. — Subsection  (d)  of  section  4271 
is  amended  to  read  as  follows: 

"(d)  Termination. — The  tax  imposed  by  subsection  (a)  shall  apply 
with  respect  to  transportation  beginning  after  August  31,  1982,  and 
before  January  1,  1988.  " 

(c)  Repeal  of  Certain  Terminated  Taxes. — 

(1)  In  general. — Subchapter  E  of  chapter  36  is  hereby  re- 
pealed. 

(2)  Conforming  amendments. — 

(A)  The  table  of  subchapters  for  chapter  36  is  amended  by 
striking  out  the  item  relating  to  subchapter  E. 

(B)  Section  4281  (relating  to  small  aircraft  on  nonestab- 
lished  lines)  is  amended — 

(i)  by  striking  out  "(as  defined  in  section  4492(b))", 
and 

(ii)  by  adding  at  the  end  thereof  the  following  new 
sentence:  "For  purposes  of  the  preceding  sentence,  the 
term  'maximum  certificated  takeoff  weight'  means  the 
maximum  such  weight  contained  in  the  type  certificate 
or  airworthiness  certificate. " 

(C)  Subsection  (a)  of  section  6156  is  amended  by  striking 
out  "or  4491". 

(D)  Paragraph  (2)  of  section  6156(e)  is  amended  by  strik- 
ing out  "in  the  case  of  the  tax  imposed  by  section  4481 ". 

(E)  The  section  heading  for  section  6156  is  amended  by 
striking  out  "and  civil  aircraft". 

(F)  The  table  of  sections  for  subchapter  A  of  chapter  62  is 
amended  by  striking  out  "and  civil  aircraft"  in  the  item  re- 
lating to  section  6156. 

(G)  Section  6426  is  hereby  repealed. 

(H)  The  table  of  sections  for  subchapter  B  of  chapter  65  is 
amended  by  striking  out  the  item  relating  to  section  6426. 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  with  respect  to  transportation  beginning  after  August 
31,  1982;  except  that  such  amendments  shall  not  apply  to  any 
amount  paid  on  or  before  such  date. 

SEC.  281.  EXTENSION  OF  AIRPORT  AND  AIRWA  Y  TRUST  FUND. 

(a)  General  Rule. — Subchapter  A  of  chapter  98  (relating  to  Trust 
Fund  Code)  is  amended  by  adding  at  the  end  thereof  the  following 
new  section: 

"SEC.  9502.  AIRPORT  AND  AIRWAY  TRUST  FUND. 

"(a)  Creation  of  Trust  Fund. — There  is  established  in  the 
Treasury  of  the  United  States  a  trust  fund  to  be  known  as  the  Air- 
port and  Airway  Trust  Fund',  consisting  of  such  amounts  as  may  be 
appropriated  or  credited  to  the  Airport  and  Airway  Trust  Fund  as 
provided  in  this  section  or  section  9602(b). 

"(b)  Transfer  to  Airport  and  Airway  Trust  Fund  of 
Amounts  Equivalent  to  Certain  Taxes. — There  is  hereby  appro- 
priated to  the  Airport  and  Airway  Trust  Fund — 

"(1)  amounts  equivalent  to  the  taxes  received  in  the  Treasury 
after  August  31,  1982,  and  before  January  1,  1988,  under  subsec- 
tions (c)  and  (d)  of  section  4041  (taxes  on  aviation  fuel)  and 
under  sections  4261  and  4271  (taxes  on  transportation  by  air); 
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"(2)  amounts  determined  by  the  Secretary  of  the  Treasury  to 
be  equivalent  to  the  taxes  received  in  the  Treasury  after  August 
31,  1982,  January  1,  1988,  under  section  4081,  with  respect  to 
gasoline  used  in  aircraft;  and 

"(3)  amounts  determined  by  the  Secretary  of  the  Treasury  to 
be  equivalent  to  the  taxes  received  in  the  Treasury  after  August 
31,  1982,  January  1,  1988  under  paragraphs  (2)  and  (3)  of  sec- 
tion 4071(a),  with  respect  to  tires  and  tubes  of  the  types  used  on 
aircraft. 

"(c)  Appropriation  of  Additional  Sums. — There  are  hereby  au- 
thorized to  be  appropriated  to  the  Airport  and  Airway  Trust  Fund 
such  additional  sums  as  may  be  required  to  make  the  expenditures 
referred  to  in  subsection  (d)  of  this  section. 

"(d)  Expenditures  From  Airport  and  Airway  Trust  Fund. — 
"(1)  Airport  and  airway  program.— Amounts  in  the  Air- 
port and  Airway  Trust  Fund  shall  be  available,  as  provided  by 
appropriation  Acts,  for  making  expenditures  before  October  1, 
1987,  to  meet  those  obligations  of  the  United  States — 

"(A)  incurred  under  title  I  of  the  Airport  and  Airway  De- 
velopment Act  of  1970  or  of  the  Airport  and  Airway  Devel- 
opment Act  Amendments  of  1976  or  of  the  Aviation  Safety 
and  Noise  Abatement  Act  of  1979  (as  such  Acts  were  in 
effect  on  the  date  of  enactment  of  the  Fiscal  Year  1981  Air- 
port Development  Authorization  Act)  or  under  the  Fiscal 
Year  1981  Airport  Development  Authorization  Act  or  the 
provisions  of  the  Airport  and  Airway  System  Development 
Act  of  1982; 

"(B)  heretofore  or  hereafter  incurred  under  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C.  1301  et  seq.), 
which  are  attributable  to  planning,  research  and  develop- 
ment, construction,  or  operation  and  maintenance  of— 
"(i)  air  traffic  control, 
(ii)  air  navigation, 
"(Hi)  communications,  or 
(iv)  supporting  services, 
for  the  airway  system;  or 

"(C)  for  those  portions  of  the  administrative  expenses  of 
the  Department  of  Transportation  which  are  attributable  to 
activities  described  in  subparagraph  (A)  or  (B). 
"(2)  Transfers  from  airport  and  airway  trust  fund  on 
account  of  certain  refunds. — The  Secretary  of  the  Treasury 
shall  pay  from  time  to  time  from  the  Airport  and  Airway  Trust 
Fund  into  the  general  fund  of  the  Treasury  amounts  equivalent 
to  the  amounts  paid  after  August  31,  1982,  in  respect  of  fuel 
used  in  aircraft,  under  section  6420  (relating  to  amounts  paid 
in  respect  of  gasoline  used  on  farms),  6J>21  (relating  to  amounts 
paid  in  respect  of  gasoline  used  for  certain  nonhighway  pur- 
poses), or  6%27  (relating  to  fuels  not  used  for  taxable  purposes). 

"(3)  Transfers  from  the  airport  and  airway  trust  fund 
on  account  of  certain  section  39  credits. — The  Secretary  of 
the  Treasury  shall  pay  from  time  to  time  from  the  Airport  and 
Airway  Trust  Fund  into  the  general  fund  of  the  Treasury 
amounts  equivalent  to  the  credits  allowed  under  section  39  with 
respect  to  fuel  used  after  August  31,  1982.  Such  amounts  shall 
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be  transferred  on  the  basis  of  estimates  by  the  Secretary  of  the 
Treasury,  and  proper  adjustments  shall  be  made  in  amounts 
subsequently  transferred  to  the  extent  prior  estimates  were  in 
excess  of  or  less  than  the  credits  allowed. ". 

(b)  Repeal  of  Section  208  of  the  Airport  and  Airway  Reve- 
nue Act  of  1970. — Section  208  of  the  Airport  and  Airway  Revenue 
Act  of  1970  is  hereby  repealed. 

(c)  Conforming  Amendments. — 

(1)  The  table  of  sections  for  subchapter  A  of  chapter  98  is 
amended  to  read  as  follows: 

"Sec.  9501.  Black  Lung  Disability  Trust  Fund. 
"Sec.  9502.  Airport  and  Airway  Trust  Fund. ". 

(2)  The  section  heading  for  section  9501  (relating  to  establish- 
ment of  Black  Lung  Disability  Trust  Fund)  is  amended  to  read 
as  follows: 

"SEC.  9501.  BLA  CK  LUNG  DISABILITY  TRUST  FUND. ". 

(d)  Effective  Date. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
take  effect  on  September  1,  1982. 

(2)  Savings  provisions. — The  Airport  and  Airway  Trust 
Fund  established  by  the  amendments  made  by  this  section  shall 
be  treated  for  all  purposes  of  law  as  the  continuation  of  the  Air- 
port and  Airway  Trust  Fund  established  by  section  208  of  the 
Airport  and  Airway  Revenue  Act  of  1970.  Any  reference  in  any 
law  to  the  Airport  and  Airway  Trust  Fund  established  by  such 
section  208  shall  be  deemed  to  include  a  reference  to  the  Airport 
and  Airway  Trust  Fund  established  by  the  amendments  made 
by  this  section. 

PART //— COMMUNICATIONS  SERVICES 

SEC.  284.  EXTENSION  OF  EXCISE  TAX  ON  COMMUNICATIONS  SERVICES. 

(a)  In  General. — Section  4251  (relating  to  imposition  of  tax  on 
communications  services)  is  amended  by  striking  out  subsections  (a) 
and  (b)  and  inserting  the  following  new  subsections: 
"(a)  Tax  Imposed. — 

"(1)  In  general. — There  is  hereby  imposed  on  amounts  paid 
for  communications  services  a  tax  equal  to  the  applicable  per- 
centage of  amounts  so  paid. 

"(2)  Payment  of  tax. — The  tax  imposed  by  this  section  shall 
be  paid  by  the  person  paying  for  such  services. 
"(b)  Definitions. — For  purposes  of  subsection  (a) — 

"(1)  Communications  services. — The  term  'communica- 
tions services'  means — 

"(A)  local  telephone  service; 
"(B)  toll  telephone  service;  and 
'  (C)  teletypewriter  exchange  service. 
"(2)  Applicable  percentage. — The  term  'applicable  per- 
centage' means — 

"With  respect  to  amounts  paid  pursuant  to  bills  first  rendered—    The  percentage  is— 

During  1983,  1984,  or  1985.   3 

During  1986  or  thereafter   0. " 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  amounts  paid  for  communications  serv- 
ices pursuant  to  bills  first  rendered  after  December  31,  1982. 

PART  III— CIGARETTES 

SEC.  283.  INCREASE  IN  TAX  ON  CIGARETTES. 

(a)  Rate  of  Tax. — Subsection  (b)  of  section  5701  (relating  to  rate 
of  tax  on  cigarettes)  is  amended — 

(1)  by  striking  out  "$4  "  in  paragraph  (1)  and  inserting  in  lieu 
thereof  "$8;  and 

(2)  by  striking  out  "840"  in  paragraph  (2)  and  inserting  in 
lieu  thereof  $16.80". 

(b)  Floor  Stocks.— 

(1)  Imposition  of  tax. — On  cigarettes  manufactured  in  or 
imported  into  the  United  States  which  are  removed  before  Jan- 
uary 1,  1983,  and  held  on  such  date  for  sale  by  any  person, 
there  shall  be  imposed  the  following  taxes: 

(A)  Small  cigarettes. — On  cigarettes,  weighing  not 
more  than  3  pounds  per  thousand,  $4  pe?  thousand; 

(B)  Large  cigarettes. — On  cigarettes,  weighing  more 
than  3  pounds  per  thousand  $8.40  per  thousand;  except 
that,  if  more  than  6V2  inches  in  length,  they  shall  be  tax- 
able at  the  rate  prescribed  for  cigarettes  weighing  not  more 
than  3  pounds  per  thousand,  counting  each  23/4  inches,  or 
fraction  thereof,  of  the  length  of  each  as  one  cigarette. 

(2)  Liability  for  Tax  and  Method  of  Payment. — 

(A)  Liability  for  tax. — A  person  holding  cigarettes  on 
January  1,  1983,  to  which  any  tax  imposed  by  paragraph  (1) 
applies  shall  be  liable  for  such  tax. 

(B)  Method  of  payment. — The  tax  imposed  by  para- 
graph (1)  shall  be  treated  as  a  tax  imposed  under  section 
5701  and  shall  be  due  and  payable  on  January  18,  1983  in 
the  same  manneras  the  tax  imposed  under  such  section  is 
payable  with  respect  to  cigarettes  removed  on  after  January 
I  1983. 

(3)  Cigarette. — For  purposes  of  this  subsection,  the  term 
"cigarette"  shall  have  the  meaning  given  to  such  term  by  sub- 
section (b)  of  section  5702  of  the  Internal  Revenue  Code  of  1954- 

(4)  Exception  for  retailers. — The  taxes  imposed  by  para- 
graph (1)  shall  not  apply  to  cigarettes  in  retail  stocks  held  on 
January  1,  1983,  at  the  place  where  intended  to  be  sold  at 
retail. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  cigarettes  removed  after  December  31, 
1982  and  before  October  1,  1985. 

PART  IV— TAPS  ADJUSTMENT  ELIMINA  TED 

SEC.  284.  ELIMINATION  OF  THE  TAPS  ADJUSTMENT. 

(a)  In  General. — Subsection  (d)  of  section  U996  (relating  to  Alas- 
kan oil  from  Sadlerochit  reservior)  is  amended  to  read  as  follows: 

"(d)  Alaskan  Oil  From  Sadlerochit  Reservoir.— For  purposes 
of  this  chapter — 
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"(1)  Removal  price  determined  on  monthly  basis. — The 
removal  price  of  Sadlerochit  oil  removed  during  any  calendar 
month  shall  he  the  average  of  the  producer's  removal  prices  for 
such  month. 

"(2)  Sadlerochit  oil  defined. — The  term  'Sadlerochit  oiV 
means  crude  oil  produced  from  the  Sadlerochit  reservoir  in  the 
Prudhoe  Bay  oilfield. ". 
(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  with  respect  to  oil  removed  after  December  31,  1982. 

Subtitle  G — Miscellaneous 

SEC  285.  TWO-YEAR  EXTENSION  OF  EXCLUSION  FROM  GROSS  INCOME  OF 
NATIONAL  RESEARCH  SERVICE  A  WARDS. 

Paragraph  (2)  of  section  161(b)  of  the  Revenue  Act  of  1978  relating 
to  exclusion  from  gross  income  for  national  research  service  awards) 
is  amended  by  striking  out    1981"  and  inserting  in  lieu  thereof 

"1983". 

SEC.  286.  SPECIAL  RULES  FOR  CERTAIN  AMATEUR  SPORTS  ORGANIZA- 
TIONS. 

(a)  Special  Rules. — Section  501  is  amended  by  redesignating  sub- 
section Q)  as  subsection  (k)  and  by  inserting  after  subsection  (i)  the 

following  new  subsection: 

"(j)  Special  Rules  for  Certain  Amateur  Sports  Organiza- 
tions.— 

"(1)  In  general. — In  the  case  of  a  qualified  amateur  sports 
organization — 

"(A)  the  requirement  of  subsection  (cXS)  that  no  part  of 
its  activities  involve  the  provision  of  athletic  facilities  or 
equipment  shall  not  apply,  and 

"(B)  such  organization  shall  not  fail  to  meet  the  require- 
ments of  subsection  (cX3)  merely  because  its  membership  is 
local  or  regional  in  nature. 
"(2)  Qualified  amateur  sports  organization  defined. — 
For  purposes  of  this  subsection,  the  term  'qualified  amateur 
sports  organization'  means  any  organization  organized  and  op- 
erated exclusively  to  foster  national  or  international  amateur 
sports  competition  if  such  organization  is  also  organized  and 
operated  primarily  to  conduct  national  or  international  compe- 
tition in  sports  or  to  support  and  develop  amateur  athletes  for 
national  or  international  competition  in  sports. " 

(b)  Definition  of  Charitable  Contribution. — (1)  Subsection  (c) 
of  section  170  (defining  charitable  contribution)  is  amended  by 
adding  at  the  end  of  paragraph  (2)  the  following  new  sentence: 
"Rules  similar  to  the  rules  of  section  501  (j)  shall  apply  for  purposes 
of  this  paragraph  ". 

(2)  Subsection  (a)  of  section  2055  (relating  to  transfers  for  public, 
charitable,  and  religious  uses)  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "Rules  similar  to  the  rules  of 
section  501Q)  shall  apply  for  purposes  of  paragraph  (2). ". 

(3)  Subsection  (a)  of  section  2522  (relating  to  charitable  and  simi- 
lar gifts)  is  amended  by  adding  at  the  end  thereof  the  following  new 
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sentence:  "Rules  similar  to  the  rules  of  section  501(j)  shall  apply  for 
purposes  of  paragraph  (2).  ". 

(c)  Effective  Date, — The  amendments  made  by  this  section  shall 
take  effect  on  October  5,  1976. 

SEC.  287.  NEW  JERSEY  GENERAL  REVENUE  SHARING  ALLOCATION 

(a)  In  General. — Subsection  (e)  of  section  109  of  the  State  and 
Local  Fiscal  Assistance  Act  of  1972  (31  U.S.C.  1228)  (defining  gener- 
al tax  effort  factor)  is  amended  by  inserting  at  the  end  thereof  the 
following  new  paragraph: 

"(3)  New  jersey  franchise  and  gross  receipts  taxes. — 

"(A)  The  New  Jersey  Franchise  and  Gross  Receipts  Taxes 
(N.J.  Rev.  Stat.  54:30A-18.1)  transferred  to  a  unit  of  local 
government  within  the  State  in  the  years  beginning  Janu- 
ary 1  of  1980,  1981,  and  1982  shall  be  deemed  to  be  an  ad- 
justed tax  of  such  units  for  purposes  of  paragraph  (2)(A)(i). 

"(B)  The  provisions  of  subparagraph  (A)  shall  be  given 
effect  for  quarterly  payments  made  for  quarters  beginning 
after  December  31,  1982,  only  if  the  Governor  of  the  State  of 
New  Jersey  notifies  the  Secretary  that,  prior  to  January  1, 
1983,  the  State  amended  the  New  Jersey  Franchise  and 
Gross  Receipts  Taxes  statute  to  provide  for  collection  and 
retention  of  such  taxes  by  units  of  local  government  for 
years  beginning  as  of  January  1,  1983. 

"(C)  Notwithstanding  the  limitation  in  subparagraph  (B), 
the  provisions  of  subparagaph  (A)  shall  be  given  effect  with 
respect  to  the  quarterly  payment  to  be  made  for  the  quarter 
beginning  October  1,  1982. ". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
be  effective  after  September  30,  1982. 

SEC.  288.  ILLEGAL  PAYMENTS  TO  GOVERNMENT  OFFICIALS  OR  EMPLOYEES. 

(a)  In  General. — Paragraph  (1)  of  section  162(c)  (relating  to  il- 
legal payments  to  Government  officials  or  employees)  is  amended — 

(1)  by  striking  out  "would  be  unlawful  under  the  laws  of  the 
United  States  if  such  laws  were  applicable  to  such  payment  and 
to  such  official  or  employee"  and  inserting  in  lieu  thereof  "is 
unlawful  under  the  Foreign  Corrupt  Practices  Act  of  1977",  and 

(2)  by  striking  out  "(or  would  be  unlawful  under  the  laws  of 
the  United  States)"  and  inserting  in  lieu  thereof  "(or  is  unlaw- 
ful under  the  Foreign  Corrupt  Practices  Act  of  1977)". 

(b)  Coordination  With  Subpart  F— 

(1)  Subsection  (a)  of  section  952  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence: 

"The  payments  referred  to  in  paragraph  (4)  are  payments  which 
would  be  unlawful  under  the  Foreign  Corrupt  Practices  Act  of  1977 
if  the  payor  were  a  United  States  person.  " 

(2)  Subsection  (a)  of  section  964  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "The  payments  referred 
to  in  the  preceding  sentence  are  payments  which  would  be  un- 
lawful under  the  Foreign  Corrupt  Practices  Act  of  1977  if  the 
payor  were  a  United  States  person.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  payments  made  after  the  date  of  the  enactment  of  this  Act. 
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SEC.  289.  DEBT  MANAGEMENT  PROVISIONS. 

(a)  Determination  by  Secretary  of  Investment  Yield  on  United 
States  Savings  Bond. — 

(1)  Subsection  (b)  of  section  22  of  the  Second  Liberty  Bond  Act 
(31  U.S.C.  757c)  is  amended— 

(A)  by  amending  paragraph  (3)  to  read  as  follows: 

"(3)  The  Secretary  of  the  Treasury,  with  the  approval  of  the 
President,  may  fix  the  investment  yield  on  any  United  States 
savings  bond.  The  Secretary  of  the  Treasury,  with  the  approval 
of  the  President,  may  provide  for  increases  and  decreases  in  the 
investment  yield  on  any  outstanding  United  States  savings 
bond;  except  that  the  investment  yield  on  any  bond  for  the 
period  held  may  not  be  decreased  below  the  minimum  yield  for 
such  period  guaranteed  at  the  time  of  its  issuance.  "; 

(B)  by  striking  out  (<the  Secretary  of  the  Treasury  may 
prescribe:  Provided"  and  all  that  follows  down  through  the 
end  of  the  second  sentence  of  paragraph  (1)  of  such  subsec- 
tion and  inserting  in  lieu  thereof  uthe  Secretary  of  the 
Treasury  may  prescribe. "; 

(C)  by  striking  out  "and  shall  be  expressed  in  terms  of 
their  maturity  value"  in  the  third  sentence  of  paragraph  (1) 
of  such  subsection;  and 

(D)  by  striking  out  "higher  rates  which  are  consistent" 
and  inserting  in  lieu  thereof  "rates  which  are  consistent" 
in  subparagraph  (B)  of  paragraph  (2)  of  such  subsection. 

(2)  The  second  sentence  of  section  22A(b)(l)  of  such  Act  is 
amended  by  striking  out  "the  Secretary  of  the  Treasury  may 
prescribe"  and  all  that  follows  down  through  the  end  thereof 
and  inserting  in  lieu  thereof  "the  Secretary  of  the  Treasury  may 
prescribe. ". 

(b)  Transitional  Rule. — In  the  case  of  any  savings  bond  issued 
before  the  30th  day  after  the  date  of  the  enactment  of  this  Act,  for 
purposes  of  sections  22  and  22A  of  such  Act,  the  minimum  yield 
guaranteed  for  the  period  held  shall  be  the  scheduled  investment 
yield  for  such  period  as  in  effect  on  such  30th  day. 

(c)  Limit  on  Outstanding  Bonds. — Effective  on  the  date  of  the 
enactment  of  this  Act,  the  last  sentence  of  the  second  paragraph  of 
the  first  section  of  the  Second  Liberty  Bond  Act  (31  U.S.C.  752)  is 
amended  by  striking  out  "$70,000,000,000"  and  inserting  in  lieu 
thereof  "$110,000,000,000". 

SEC.  290.  JEFFERSON  COUNTY  MENTAL  HEALTH  CENTER. 

(a)  In  General. — The  Secretary  is  authorized  and  directed  to  pay, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  to  the 
Jefferson  County  Mental  Health  Center,  Incorporated,  of  Lakewood, 
Colorado,  the  sum  of  $50,000  in  full  settlement  of  all  claims  of  the 
center  against  the  United  States  for  repayment  of  amounts  the 
center  erroneously  refunded  to  its  employees  for  social  security  con- 
tributions in  the  period  after  December  31,  1971,  and  prior  to  May 
14,  1975,  pursuant  to  instructions  by  the  Internal  Revenue  Service. 

(b)  Limitation. — No  part  of  the  amount  appropriated  in  subsec- 
tion (a)  in  excess  of  10  per  centum  shall  be  paid,  delivered  to,  or  re- 
ceived by  any  agent  or  attorney  on  account  of  services  rendered  in 
connection  with  this  claim,  and  the  same  shall  be  unlawful,  any 
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contract  to  the  contrary  notwithstanding.  Any  person  violating  the 
provisions  of  this  subsection  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction  thereof  be  fined  any  sum  not  exceeding  $1,000. 

SEC.  291.  ALASKA  NATIVE  CORPORATIONS. 

Paragraph  (2)  of  subsection  (d)  of  section  4994  of  subpart  B  of 
chapter  45  (relating  to  windfall  profit  tax  on  domestic  crude  oil;  cat- 
egories of  oil)  is  amended  by  striking  "under"  the  first  time  it  ap- 
pears and  inserting  in  lieu  thereof  "pursuant  to". 

SEC.  292.  A  WARDING  OF  COSTS  AND  CERTAIN  FEES. 

(a)  In  General. — Subchapter  B  of  chapter  76  (relating  to  proceed- 
ings by  taxpayers  and  third  parties)  is  amended  by  redesignating 
section  7430  as  section  7431  and  by  inserting  after  section  7429  the 
following  new  section: 

'SEC.  7430.  A  WARDING  OF  COURT  COSTS  AND  CERTAIN  FEES, 
"(a)  In  General. — In  the  case  of  any  civil  proceeding  which  is — 
"(1)  brought  by  or  against  the  United  States  in  connection 
with  the  determination,  collection,  or  refund  of  any  tax,  inter- 
est, or  penalty  under  this  title,  and 

u(2)  brought  in  a  court  of  the  United  States  (including  the 
Tax  Court), 

the  prevailing  party  may  be  awarded  a  judgment  for  reasonable  liti- 
gation costs  incurred  in  such  proceeding. 
1  '(b)  Limit  a  tions.  — 

"(1)  Maximum  dollar  amount. — The  amount  of  reasonable 
litigation  costs  which  may  be  awarded  under  subsection  (a) 
with  respect  to  any  prevailing  party  in  any  civil  proceeding 
shall  not  exceed  $25,000. 

"(2)  Requirement  that  administrative  remedies  be  ex- 
hausted.— A  judgment  for  reasonable  litigation  costs  shall  not 
be  awarded  under  subsection  (a)  unless  the  court  determines 
that  the  prevailing  party  has  exhausted  the  administrative  rem- 
edies available  to  such  party  within  the  Internal  Revenue  Serv- 
ice. 

"(3)  Only  costs  allocable  to  the  united  states.— An 
award  under  subsection  (a)  shall  be  made  only  for  reasonable 
litigation  costs  which  are  allocable  to  the  United  States  and  not 
to  any  other  party  to  the  action  or  proceeding. 
"(4)  Exclusion  of  declaratory  judgment  proceedings.— 

"(A)  In  general. — No  award  for  reasonable  litigation 
costs  may  be  made  under  subsection  (a)  with  respect  to  any 
declaratory  judgment  proceeding. 

"(B)  Exception  for  section  501(c)(3)  determination 
revocation  proceedings. — Subparagraph  (A)  shall  not 
apply  to  any  proceeding  which  involves  the  revocation  of  a 
determination  that  the  organization  is  described  in  section 
501(c)(3). 

"(c)  Definitions. — For  purposes  of  this  section — 
(1)  Reasonable  litigation  costs.— 

"(A)  In  general. — The  term  'reasonable  litigation  costs' 
includes — 

"(i)  reasonable  court  costs, 
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"(ii)  the  reasonable  expenses  of  expert  witnesses  in 
connection  with  the  civil  proceeding, 

"(Hi)  the  reasonable  cost  of  any  study,  analysis,  engi- 
neering report,  test,  or  project  which  is  found  by  the 
court  to  be  necessary  for  the  preparation  of  the  party  s 
case,  and 

"(iv)  reasonable  fees  paid  or  incurred  for  the  services 
of  attorneys  in  connection  with  the  civil  proceeding. 
"(B)  Attorney's  fees. — In  the  case  of  any  proceeding  in 
the  Tax  Court,  fees  for  the  services  of  an  individual  (wheth- 
er or  not  an  attorney)  who  is  authorized  to  practice  before 
the  Tax  Court  shall  be  treated  as  fees  for  the  services  of  an 
attorney. 
"(2)  Prevailing  party. — 

"(A)  In  general. — The  term  'prevailing party'  means  any 
party  to  any  proceeding  described  in  subsection  (a)  (other 
than  the  United  States  or  any  creditor  of  the  taxpayer  in- 
volved) which — 

"(i)  establishes  that  the  position  of  the  United  States 
in  the  civil  proceeding  was  unreasonable,  and 

"(H)(1)  has  substantially  prevailed  with  respect  to  the 
amount  in  controversy,  or 

"(II)  has  substantially  prevailed  with  respect  to  the 
most  significant  issue  or  set  of  issues  presented. 
"(B)  Determination  as  to  prevailing  party.— Any  de- 
termination under  subparagraph  (A)  as  to  whether  a  party 
is  a  prevailing  party  shall  be  made— 
"(i)  by  the  court,  or 
(ii)  by  agreement  of  the  parties. 
"(3)  Civil  actions. — The  term  'civil  proceeding'  includes  a 
civil  action. 

"(d)  Multiple  Actions. — For  purposes  of  this  section,  in  the  case 
°f- 

"(1)  multiple  actions  which  could  have  been  joined  or  consoli- 
dated, or 

"(2)  a  case  or  cases  involving  a  return  or  returns  of  the  same 
taxpayer  (including  joint  returns  of  married  individuals)  which 
could  have  been  joined  in  a  single  proceeding  in  the  same  court, 
such  actions  or  cases  shall  be  treated  as  one  civil  proceeding  regard- 
less of  whether  such  joinder  or  consolidation  actually  occurs,  unless 
the  court  in  which  such  action  is  brought  determines,  in  its  discre- 
tion, that  it  would  be  inappropriate  to  treat  such  actions  or  cases  as 
joined  or  consolidated  for  purposes  of  this  section. 

"(e)  Right  of  Appeal. — An  order  granting  or  denying  an  award 
for  reasonable  litigation  costs  under  subsection  (a),  in  whole  or  in 
part,  shall  be  incorporated  as  a  part  of  the  decision  or  judgment  in 
the  case  and  shall  be  subject  to  appeal  in  the  same  manner  as  the 
decision  or  judgment. 

"(f)  Termination. — This  section  shall  not  apply  to  any  proceeding 
commenced  after  December  31,  1985." 

(b)  Penalty  for  Using  Tax  Court  Proceedings  for  Delay.-  Pen 
alty  for  Frivolous  or  Groundless  Proceeding. — The  first  sentence 
of  section  6673  (relating  to  damages  assessable  by  instituting  pro- 
ceedings before  the  Tax  Court  merely  for  delay)  is  amended  to  read 
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as  follows:  'Whenever  it  appears  to  the  Tax  Court  that  proceedings 
before  it  have  been  instituted  or  maintained  by  the  taxpayer  primar- 
ily for  delay  or  that  the  taxpayer's  position  in  such  proceedings  is 
frivolous  or  groundless,  damages  in  an  amount  not  in  excess  of 
$5,000  shall  be  awarded  to  the  United  States  by  the  Tax  Court  in  its 
decision  " 

(c)  Application  With  Title  28— Section  2U2  of  title  28,  United 
States  Code,  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(e)  The  provisions  of  this  section  shall  not  apply  to  any  costs, 
fees,  and  other  expenses  in  connection  with  any  proceeding  to  which 
section  7430  of  the  Internal  Revenue  Code  of  1954  applies  (deter- 
mined without  regard  to  subsections  (b)  and  (ft).  Nothing  in  the  pre- 
ceding  sentence  shall  prevent  the  awarding  under  subsection  (a)  of 
section  2412  of  title  28,  United  States  Code,  of  costs  enumerated  in 
section  1920  of  such  title  (as  in  effect  on  October  1,  1981). ". 

(d)  Conforming  Amendments. — 

(1)  The  table  of  sections  for  subchapter  B  of  chapter  76  is 
amended  by  striking  out  the  item  relating  to  section  7430  and 
inserting  the  following  new  items: 

"Sec.  7430.  Awarding  of  court  costs  and  certain  fees. 
"Sec.  7431.  Cross  references. ". 

(2) (A)  The  section  heading  of  section  6673  is  amended  by 
striking  out  "merely  for  delay.  "  and  inserting  in  lieu  thereof 
"primarily  for  delay,  etc.". 

(B)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  striking  out  "merely  for  delay. "  in  the  item  relat- 
ing to  section  6673  and  inserting  in  lieu  thereof  "primarily  for 
delay,  etc. ". 

(e)  Effective  Dates. — 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  to  civil  actions  or  proceedings  commenced  after  February 
28,  1983. 

(2)  Penalty. — The  amendments  made  by  subsections  (b)  and 
(d)(2)  shall  apply  to  any  action  or  proceeding  in  the  Tax  Court 
commenced  after  December  31,  1982, 

SEC.  293.  TREATMENT  OF  CERTAIN  LENDING  OR  FINANCE  BUSINESSES  FOR 
PURPOSES  OF  THE  TAX  ON  PERSONAL  HOLDING  COMPANIES. 

(a)  Removal  of  Limitation  on  Amount  of  Ordinary  Gross 
Income  From  Lending  or  Finance  Business  Taken  Into  Ac- 
count.— Clause  (ii)  of  section  542(c)(6)(C)  (relating  to  exceptions  from 
definition  of  personal  holding  company)  is  amended  by  striking  out 
"but  not  $1,000,000". 

(b)  Changes  in  Definition  of  Lending  or  Finance  Business. — 
Clause  (i)  of  section  542(d)(1)(B)  (relating  to  exceptions  from  defini- 
tion of  lending  or  finance  business)  is  amended  to  read  as  follows: 

"(i)  making  loans,  or  purchasing  or  discounting  ac- 
counts receivable,  notes,  or  installment  obligations,  if 
(at  the  itme  of  the  loan,  purchase,  or  discount)  the  re- 
maining maturity  exceeds  144  months;  unless — 

"(I)  the  loans,  notes,  or  installment  obligations 
are  evidenced  or  secured  by  contracts  of  condition- 
al sale,  chattel  mortgages,  or  chattel  lease  agree- 
ments arising  out  of  the  sale  of  goods  or  services  in 
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the  course  of  the  borrower's  or  transferor's  trade  or 
business,  or 

"(II)  the  loans,  notes,  or  installment  obligations 
are  made  or  acquired  by  the  taxpayer  and  meet  the 
requirements  of  subparagraph  (C),  or". 

(c)  Indefinite  Maturity  Credit  Transactions. — Paragraph  (1) 
of  section  542(d)  (relating  to  special  rules)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(C)  Indefinite  maturity  credit  transactions.— For 
purposes  of  subparagraph  (B)(i),  a  loan,  note,  or  installment 
obligation  meets  the  requirements  of  this  subparagraph  if  it 
is  made  under  an  agreement — 

"(i)  under  which  the  creditor  agrees  to  make  loans  or 
advances  (not  in  excess  of  an  agreed  upon  maximum 
amount)  from  time  to  time  to  or  for  the  account  of  the 
debtor  upon  request,  and 

"(ii)  under  which  the  debtor  may  repay  the  loan  or 
advance  in  full  or  in  installments.  " 

(d)  Effective  Dates. — 

(1)  Subsection  (a). — The  amendment  made  by  subsection  (a) 
shall  apply  to  taxable  years  beginning  after  December  31,  1981. 

(2)  Subsections  (b)  and  (c).  The  amendments  made  by  subsec- 
tions (b)  and  (c)  shall  apply  to  taxable  years  beginning  after  De- 
cember 31,  1980. 

SEC.  294.  ADDITIONAL  REFUNDS  RELATING  TO  REPEAL  OF  EXCISE  TAX  ON 
BUSES. 

(a)  Time  for  Filing  Claim. — Subparagraph  (C)  of  section  231(c)(2) 
of  the  Energy  Tax  Act  of  1978  (relating  to  refunds  with  respect  to 
certain  consumer  purchases)  is  amended  by  striking  out  "the  first 
day  of  such  10th  calendar  month"  and  inserting  in  lieu  thereof  "De- 
cember 31,  1982". 

(b)  Procedure  for  Passing  Through  Refund. — Subparagraph 
(A)  of  section  231(c)(2)  of  such  Act  is  amended  by  inserting  before  the 
semicolon  ",  or,  in  lieu  of  evidence  of  reimbursement,  he  makes  such 
reimbursement  simultaneously  with  the  receipt  of  such  a  refund 
under  an  arrangement  satisfactory  to  such  Secretary  which  assures 
such  simultaneous  reimbursement". 
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Subtitle  A — Withholding  on  Interest  and 
Dividends 

SEC.  301.  WITHHOLDING  ON  INTEREST  AND  DIVIDENDS. 

Chapter  24  (relating  to  collection  of  income  tax  at  source  on 
wages)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subchapter: 

"Subchapter  B — Withholding  From  Interest  and 
Dividends 

"Sec.  3451.  Income  tax  collected  at  source  on  interest,  dividends,  and 

patronage  dividends. 
"Sec.  3452.  Exemptions  from  withholding. 
"Sec.  3453.  Payor  defined. 

"Sec.  3454.  Definitions  of  interest,  dividend,  and  patronage  dividend. 
"Sec.  3455.  Other  definitions  and  special  rules. 
"Sec.  3456.  Administrative  provisions. 

"SEC.  3451.  INCOME  TAX  COLLECTED  AT  SOURCE  ON  INTEREST,  DIVIDENDS, 
AND  PATRONAGE  DIVIDENDS. 

"(a)  Requirement  of  Withholding.— Except  as  otherwise  pro- 
vided in  this  subchapter,  the  payor  of  any  interest,  dividend,  or  pa- 
tronage dividend  shall  withhold  a  tax  equal  to  10  percent  of  the 
amount  of  the  payment. 
(((b)  Special  Rules.— 

"(1)  Time  of  withholding. — Except  as  otherwise  provided  in 
this  subchapter,  for  purposes  of  this  subchapter — 

"(A)  any  payment  of  interest,  dividend,  or  patronage  divi- 
dend shall  be  treated  as  made,  and 

"(B)  the  tax  imposed  by  this  section  shall  be  withheld, 
at  the  time  such  interest,  dividend,  or  patronage  dividend  is 
paid  or  credited. 

"(2)  Payee  unknown. — If  a  payor  is  unable  to  determine  the 
person  to  whom  any  interest,  dividend,  or  patronage  dividend  is 
payable  or  creditable,  the  tax  under  this  section  shall  be  with- 
held at  the  time  withholding  would  be  required  under  para- 
graph (1)  if  the  payee  were  known  and  were  an  individual. 
"(3)  Amount  of  dividend,  etc.,  unknown. — 

"(A)  In  general. — If  the  payor  is  unable  to  determine 
the  portion  of  a  distribution  which  is  a  dividend,  the  tax 
under  this  section  shall  be  computed  on  the  gross  amount 
of  the  distribution.  To  the  extent  provided  in  regulations,  a 
similar  rule  shall  apply  in  the  case  of  interest  and  patron- 
age dividends. 
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"(B)  Distributions  which  are  not  dividends.— To  the 
extent  provided  in  regulations,  this  section  shall  not  apply 
to  the  extent  that  the  portion  of  a  distribution  which  is  not 
a  dividend  may  reasonably  be  estimated. 
"(4)  Withholding  from  alternative  source. — The  Secre- 
tary shall  prescribe  regulations  setting  forth  the  circumstances 
under  which  the  tax  imposed  by  this  section  may  be  paid  from 
an  account  or  source  other  than  the  payment  which  gives  rise  to 
the  liability  for  tax. 
"(c)  Liability  for  Payment. — 

"(1)  Payor  liable. — Except  as  otherwise  provided  in  this  sub- 
chapter, the  payor — 

"(A)  shall  be  liable  for  the  payment  of  the  tax  imposed  by 
this  section  which  such  payor  is  required  to  withhold  under 
this  section,  and 

"(B)  shall  not  be  liable  to  any  person  (other  than  the 
United  States)  for  the  amount  of  any  such  payment. 
"(2)  Reliance  on  exemption  certificates. — The  payor  shall 
not  be  liable  for  the  payment  of  tax  imposed  by  this  section 
which  such  payor  is  required  to  withhold  under  this  section 
if- 

"(A)  such  payor  fails  to  withhold  such  tax,  and 
"(B)  such  failure  is  due  to  reasonable  reliance  on  an  ex- 
emption certificate  delivered  to  such  payor  under  section 
3452(f)  which  is  in  effect  with  respect  to  the  payee  at  the 
time  such  tax  is  required  to  be  withheld  under  this  section. 

"SEC.  3452.  EXEMPTIONS  FROM  WITHHOLDING. 

"(a)  In  General. — Section  3451  shall  not  apply  with  respect  to — 
"(1)  any  payment  to  an  exempt  individual, 
"(2)  any  payment  to  an  exempt  recipient, 
"(3)  any  minimal  interest  payment,  or 
"(4)  any  qualified  consumer  cooperative  payment. 
"(b)  Exempt  Individuals. — 

"(1)  In  general. — For  purposes  of  this  section,  the  term 
'exempt  individual'  means  any  individual — 

"(A)  who  is  described  in  paragraph  (2),  and 
"(B)  with  respect  to  whom  an  exemption  certificate  is  in 
effect. 

"(2)  Individuals  described  in  this  paragraph.— An  indi- 
vidual is  described  in  this  paragraph  if— 

"(A)  such  individuals  income  tax  liability  for  the  preced- 
ing taxable  year  did  not  exceed  $600  ($1,000  in  the  case  of  a 
joint  return  under  section  6013),  or 

"(B)(i)  such  individual  is  65  or  older,  and 
"(ii)  such  individuals  income  tax  liability  for  the  preced- 
ing taxable  year  did  not  exceed  $1,500  ($2,500  in  the  case  of 
a  joint  return  under  section  6013). 
"(3)  Special  rule  for  married  persons.— A  husband  and 
wife  shall  each  be  treated  as  satisfying  the  requirements  of 
paragraph  (2)(BXV  if— 

"(A)  either  spouse  is  65  or  older,  and 
"(B)  such  husband  and  wife  made  a  joint  return  under 
section  6013  for  the  preceding  taxable  year. 
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"(4)  Special  rule  for  certain  trusts  distributing  cur- 
rently.— Under  regulations,  a  trust — 

"(A)  the  terms  of  which  provide  that  all  of  its  income  is 
required  to  be  distributed  currently,  and 

"(B)  all  the  beneficiaries  of  which  are  individuals  de- 
scribed in  paragraph  (2)  or  organizations  described  in  sub- 
section (c)(2)(B), 
shall  be  treated  as  an  individual  described  in  paragraph  (2). 

"(5)  Income  tax  liability. — For  purposes  of  this  subsection, 
the  term  'income  tax  liability'  means  the  amount  of  the  tax  im- 
posed by  subtitle  A  for  the  taxable  year,  reduced  by  the  sum  of 
the  credits  allowable  against  such  tax  (other  than  credits  allow- 
able by  sections  31,  39,  and  43). 
"(c)  Exempt  Recipients.— 

"(1)  In  general. — For  purposes  of  this  section,  the  term 
'exempt  recipient '  means  any  person  described  in  paragraph 
(2)- 

"(A)  with  respect  to  whom  an  exemption  certificate  is  in 
effect,  or 

"(B)  who  is  described  in  regulations  prescribed  by  the 
Secretary  which  permit  exemption  from  withholding  with- 
out cerification. 
"(2)  Persons  described  in  this  paragraph.— A  person  is  de- 
scribed in  this  paragraph  if  such  person  is — 
"(A)  a  corporation, 

"(B)  an  organization  exempt  from  taxation  under  section 
501(a)  or  an  individual  retirement  plan, 
"(C)  the  United  States  or  a  State, 

"(D)  a  foreign  government  or  international  organization, 
"(E)  a  foreign  central  bank  of  issue, 

"(F)  a  dealer  in  securities  or  commodities  required  to  reg- 
ister as  such  under  the  laws  of  the  United  States  or  a  State, 

"(G)  a  real  estate  investment  trust  (as  defined  in  section 
856), 

"(H)  an  entity  registered  at  all  times  during  the  taxable 
year  under  the  Investment  Company  Act  of  1940, 

"(I)  a  common  trust  fund  (as  defined  in  section  584(a)), 
"(J)  a  nominee  or  custodian  (except  as  otherwise  provided 
in  regulations), 

"(K)  to  the  extent  provided  in  regulations — 
"(i)  a  financial  institution, 
"(ii)  a  broker,  or 

"(Hi)  any  other  person  specified  in  such  regulations, 
who  collects  any  interest,  dividend,  or  patronage  divi- 
dend for  the  payee  or  otherwise  acts  as  a  middleman 
betwen  the  payor  and  payee,  or 
"(L)  any  trust  which — 

"(i)  is  exempt  from  tax  under  section  664(c),  or 
(ii)  is  described  in  section  4947(a)(1). 
"(3)  Payor  may  require  certification. — A  person  described 
in  paragraph  (1)(B)  shall  not  be  treated  as  an  exempt  recipient 
for  purposes  of  this  section  with  respect  to  any  payment  of  such 
payor  if— 
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"(A)  an  exemption  certificate  is  not  in  effect  with  respect 
to  such  person,  and 

"(B)  the  payor  does  not  treat  such  person  as  an  exempt 
recipient 

"(d)  Minimal  Interest  Payments. — 

"(1)  In  general. — For  purposes  of  this  section,  the  term 
'minimal  interest  payment'  means  any  payment  of  interest — 

"(A)  with  respect  to  which  an  election  by  the  payor  made 
under  paragraph  (3)  is  in  effect,  and 
"(B)  which— 

"(i)  does  not  exceed  $150,  and 

(ii)  if  determined  for  a  1-year  period  would  not 
exceed  $150. 

"(2)  Aggregation  of  payments  to  same  payee. — To  the 
extent  provided  in  regulations  prescribed  by  the  Secretary,  pay- 
ments of  interest  by  a  payor  to  the  same  payee  shall  be  aggregat- 
ed for  purposes  of  applying  paragraph  (1)(B). 
"(3)  Election.— 

"(A)  In  general. — Any  payor  may  make  an  election 
under  this  paragraph  with  respect  to  any  type  of  interest 
payments. 

"(B)  Effective  until  revoked.— Except  as  provided  in 
regulations  prescribed  by  the  Secretary,  an  election  made  by 
any  person  under  this  paragraph  shall  remain  in  effect 
until  revoked  by  such  person. 

"(C)  Time  and  manner.— Any  election  or  revocation  of 
an  election  made  under  this  paragraph  shall  be  made  at 
such  time  and  in  such  manner  as  the  Secretary  shall  pre- 
scribe by  regulations. 
"(e)  Qualified  Consumer  Cooperative  Payment.— For  purposes 
of  this  section,  the  term  'qualified  consumer  cooperative  payment' 
means  any  payment  by  a  cooperative  which  is  exempt  from  reporting 
requirements  under  section  6044(d)  by  reason  of  section  6044(c). 
"(f)  Exemption  Certificates. — 
"(1)  In  general. — 

"(A)  Delivery. — An  exempt  individual  or  exempt  recipi- 
ent may  deliver  an  exemption  certificate  to  a  payor  at  any 
time.  Such  certificate  shall  be  in  such  form  and  contain 
such  information  as  the  Secretary  shall  prescribe. 

"(B)  Change  of  status. — Any  person  who  ceases  to  be  an 
exempt  individual  or  exempt  recipient  shall,  not  later  than 
the  close  of  the  10th  day  after  the  date  of  such  cessation, 
notify  each  payor  with  whom  such  person  has  an  exemption 
certificate  of  such  change  in  status.  No  notice  shall  be  re- 
quired under  the  preceding  sentence  with  respect  to  any 
payor  if  it  reasonably  appears  that  the  person  will  not 
thereafter  receive  a  payment  of  interest,  dividends,  or  pa- 
tronage dividends  from  such  payor. 
"(2)  Effectiveness  of  certificates. — 

"(A)  General  rule. — Except  as  otherwise  provided  in 
regulations  prescribed  by  the  Secretary,  an  exemption  certif- 
icate shall  be  effective  until — 
"(i)  revoked,  or 
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"(ii)  notice  of  change  in  status  is  provided  pursuant 
to  paragraph  (1)(B). 
"(B)  When  certificate  takes  effect.— The  Secretary 
shall  prescribe  regulations  setting  forth — 

"(i)  the  day  on  which  a  filed  exemption  certificate 
shall  be  considered  effective,  and 

"(ii)  the  circumstances  under  which  a  payor  shall 
treat  an  exemption  certificate  as  having  ceased  to  be  ef- 
fective where  the  Secretary  has  determined  that  the 
person  described  therein  is  not  an  exempt  individual  or 
exempt  recipient. 

"SEC.  3453.  PAYOR  DEFINED. 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  sub- 
chapter, for  purposes  of  this  subchapter,  the  term  'payor'  means  the 
person  paying  or  crediting  the  interest,  dividend,  or  patronage  divi- 
dend. 

"(b)  Certain  Middlemen  Treated  as  Payors.— For  purposes  of 
this  subchapter — 

"(1)  In  general. — To  the  extent  provided  in  regulations — 
"(A)  any  custodian  for,  or  nominee  of  the  payee, 
"(B)  any  corporate  trustee  of  a  trust  which  is  the  payee, 

or 

"(C)  any  person  which  collects  the  payment  for  the  payee 
or  otherwise  acts  as  a  middleman  between  the  payor  and 
the  payee, 

shall  be  treated  as  a  payor  with  respect  to  the  payment. 

"(2)  Receipt  treated  as  payment.— To  the  extent  provided 
in  regulations,  any  person  treated  as  a  payor  under  paragraph 
(1)  shall  be  treated  as  having  paid  the  interest,  dividend,  or  pa- 
tronage dividend  when  such  person  received  such  amount. 
"(c)  Agents,  Etc.— In  the  case  of— 

"(1)  a  fiduciary  or  agent  with  respect  to  the  payment  or  credit- 
ing of  any  interest,  dividend,  or  patronage  dividend,  or 

"(2)  any  other  person  who  has  the  control,  receipt,  custody,  or 
disposal  of  or  pays  or  credits  any  interest,  dividend,  or  patron- 
age dividend  for  any  payor, 
the  Secretary,  under  regulations  prescribed  by  him,  may  designate 
such  fiduciary,  agent,  or  other  person  as  a  payor  with  respect  to 
such  payment  or  crediting  for  purposes  of  this  subchapter. 

"(d)  Treatment  of  Persons  to  Whom  Subsection  (b)  or  (c)  Ap- 
plies.— Any  person  treated  as  a  payor  under  subsection  (b)  or  (c) — 
"(1)  shall  perform  such  acts  as  are  required  of  a  payor  (within 
the  meaning  of  subsection  (a))  and  as  may  be  specified  by  the 
Secretary,  and 

"(2)  shall  be  treated  as  a  payor  for  all  provisions  of  law  (in- 
cluding penalties)  applicable  in  respect  to  a  payor  (within  the 
meaning  of  subsection  (a)). 
"(e)  Relief  From  Double  Withholding. — The  Secretary  may  by 
regulations  provide  that  where  any  person  is  treated  as  a  payor 
under  subsection  (b)  or  (c)  with  respect  to  any  payment,  any  other 
person  who  (but  for  this  subsection)  would  be  treated  as  a  payor 
with  respect  to  such  payment  shall  be  relieved  from  the  require- 
ments of  this  subchapter  to  the  extent  provided  in  such  regulations. 


274 


"(f)  Liability  of  Third  Parties  Paying  or  Providing  Interest, 
Dividends,  or  Patronage  Dividends. — To  the  extent  provided  in 
regulations  prescribed  by  the  Secretary,  rules  similar  to  the  rules  of 
section  3505  (relating  to  liability  of  third  parties  paying  or  provid- 
ing for  wages)  shall  apply  for  purposes  of  this  subchapter.  For  pur- 
poses of  the  preceding  sentence,  the  last  sentence  of  subsection  (b)  of 
section  3505  shall  be  applied  by  substituting  '10  percent'  for  '25  per- 
cent\ 

"SEC.  3454.  DEFINITIONS  OF  INTEREST,  DIVIDEND,  AND  PATRONAGE  DIVI- 
DEND. 

"(a)  Interest  Defined. — For  purposes  of  this  subchapter — 
"(1)  General  rule. — The  term  'interest1  means— 

"(A)  interest  on  any  obligation  in  registered  form  or  of  a 
type  offered  to  the  public, 

"(B)  interest  on  deposits  with  persons  carrying  on  the 
banking  business, 

"(C)  amounts  (whether  or  not  designated  as  interest)  paid 
by  a  mutual  savings  bank,  savings  and  loan  association, 
building  and  loan  association,  cooperative  bank,  homestead 
association,  credit  union,  industrial  loan  association  or 
bank,  or  similar  organization,  in  respect  of  deposits,  invest- 
ment certificates,  or  withdrawable  or  repurchasable  shares, 

"(D)  interest  on  amounts  held  by  an  insurance  company 
under  an  agreement  to  pay  interest  thereon, 

"(E)  interest  on  deposits  with  brokers  (as  defined  in  sec- 
tion 6045(c)),  and 

"(F)  interest  paid  on  amounts  held  by  investment  compa- 
nies (as  defined  in  section  3  of  the  Investment  Company  Act 
of  1 940  (15  U.S.C.  S0a-3))  and  on  amounts  invested  in  other 
pooled  funds  or  trusts. 
"(2)  Exceptions. — The  term  'interest1  does  not  include — 

"(A)  interest  on  any  obligation  issued  by  a  natural 
person, 

"(B)  interest  on  any  obligation  if  such  interest  is  exempt 
from  taxation  under  section  103(a)  or  if  such  interest  is 
exempt  from  tax  (without  regard  to  the  identity  of  the 
holder)  under  any  other  provision  of  law, 

"(C)  any  amount  paid  on  a  depository  institution  tax- 
exempt  certificate  (as  defined  in  section  128(c)(1)  (as  in 
effect  for  taxable  years  beginning  before  January  1,  1985)), 
"(D)  any  amount  which  is  subject  to  withholding  under 
subchapter  A  of  chapter  3  (relating  to  withholding  of  tax 
on  nonresident  aliens  and  foreign  corporations)  by  the 
person  paying  such  amount, 

"(E)  any  amount  which  would  be  subject  to  withholding 
under  subchapter  A  of  chapter  3  by  the  person  paying  such 
amount  but  for  the  fact  that — 

"(i)  such  amount  is  income  from  sources  outside  the 
United  States, 

"(ii)  the  payor  thereof  is  excepted  from  the  applica- 
tion of  section  1441(a)  by  reason  of  section  1441(c)  or  a 
tax  treaty,  or 
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"(Hi)  such  amount  is  original  issue  discount  (within 
the  meaning  of  section  1232(b)(1)), 
"(F)  any  amount  which  is  exempt  from  tax  under — 

"(i)  section  892  (relating  to  income  of  foreign  govern- 
ments and  of  international  organizations),  or 

"(it)  section  895  (relating  to  income  derived  by  a  for- 
eign central  bank  of  issue  from  obligations  of  the 
United  States  or  from  bank  deposits), 
"(G)  except  to  the  extent  otherwise  provided  in  regula- 
tions, any  amount  paid  by — 

"(i)  a  foreign  government  or  international  organiza- 
tion or  any  agency  or  instrumentality  thereof, 
"(ii)  a  foreign  central  bank  of  issue, 
"(Hi)  a  foreign  corporation  not  engaged  in  trade  or 
business  in  the  United  States, 

"(iv)  a  foreign  corporation,  the  interest  payments  of 
which  would  be  exempt  from  withholding  under  sub- 
chapter A  of  chapter  3  if  paid  to  a  person  who  is  not  a 
United  States  person,  or 

"(v)  a  partnership  not  engaged  in  a  trade  or  business 
in  the  United  States  and  composed  in  whole  of  nonresi- 
dent aliens,   individuals  and  persons  described  in 
clause  (i),  (ii),  or  (Hi), 
"(H)  any  amount  on  which  the  person  making  payment  is 
required  to  withhold  a  tax  under  section  1451  (relating  to 
tax-free  covenant  bonds),  or  would  be  so  required  but  for 
section  1451(d)  (relating  to  benefit  of  personal  exemptions), 
and 

"(I)  except  to  the  extent  otherwise  provided  in  regula- 
tions, any  amount  not  described  in  the  foregoing  provisions 
of  this  paragraph  which  is  paid  outside  the  United  States 
and  is  income  from  sources  outside  the  United  States. 
"(3)  Adjustment  for  penalty  because  of  premature  with- 
drawal OF  FUNDS  FROM  TIME  SAVINGS  ACCOUNTS  OR  DEPOS- 
ITS.— To  the  extent  provided  in  regulations,  the  amount  of  any 
interest  on  a  time  savings  account,  certificate  of  deposit,  or  sim- 
ilar class  of  deposits  shall  be  appropriately  reduced  for  purposes 
of  this  suchapter  by  the  amount  of  any  penalty  imposed  for  the 
premature  withdrawal  of  funds. 
"(b)  Dividend  Defined. — For  purposes  of  this  subchapter — 
"(1)  General  rule. — The  term  'dividend'  means — 

"(A)  any  distribution  by  a  corporation  which  is  a  divi- 
dend (as  defined  in  section  316),  and 

"(B)  any  payment  made  by  a  stockbroker  to  any  person  as 
a  substitute  for  a  dividend  (as  so  defined). 
"(2)  Subchapter  s  distributions  after  close  of  year. — 
The  term  'dividend'  includes  any  distribution  described  in  sec- 
tion 1375(f)  (relating  to  distributions  by  electing  small  business 
corporations  after  the  close  of  the  taxable  year). 

"(3)  Exceptions. — The  term  'dividend'  shall  not  include — 
"(A)  any  amount  paid  as  a  distribution  of  stock  described 
in  section  305(e)(2)(A)  (relating  to  reinvestment  of  dividends 
in  stock  of  public  utilities), 
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"(B)  any  amount  which  is  treated  as  a  taxable  dividend 
by  reason  of  section  302  (relating  to  redemptions  of  stock), 
306  (relating  to  disposition  of  certain  stock),  356  (relating  to 
receipt  of  additional  consideration  in  connection  with  cer- 
tain reorganizations),  or  1081(e)(2)  (relating  to  certain  dis- 
tributions pursuant  to  order  of  the  Securities  and  Exchange 
Commission), 

"(C)  any  amount  described  in  subparagraph  (D),  (E),  or 
(F)  of  subsection  (a)(2), 

"(D)  to  the  extent  provided  in  regulations,  any  amount 
paid  by  a  foreign  corporation  not  engaged  in  a  trade  or 
business  in  the  United  States, 

"(E)  any  amount  which  is  a  capital  gain  dividend  dis- 
tributed by— 

"(i)  a  regulated  investment  company  (as  defined  in 
section  852(b)(3)(C)),  or 

"(ii)  a  real  estate  investment  trust  (as  defined  in  sec- 
tion 857(b)(3)(C)), 
"(F)  any  amount  which  is  an  exempt-interest  dividend  of 
a  regulated  investment  company  (as  defined  in  section 
852(b)(5)(A)), 

"(G)  any  amount  paid  or  treated  as  paid  by  a  regulated 
investment  company  during  a  year  if,  under  regulations 
prescribed  by  the  Secretary,  it  is  anticipated  that  at  least  95 
percent  of  the  dividends  paid  or  treated  as  paid  during 
such  year  (not  including  capital  gain  distributions)  will  be 
exempt-interest  dividends,  and 

"(H)  any  amount  described  in  section  1373  (relating  to 
undistributed  taxable  income  of  electing  small  business  cor- 
porations). 

'(c)  Patronage  Dividend. — For  purposes  of  this  subchapter — 
"(1)  In  general. — The  term  'patronage  dividend'  means — 
"(A)  the  amount  of  any  patronage  dividend  (as  defined  in 
section  1388(a))  which  is  paid  in  money,  qualified  written 
notice  of  allocation,  or  other  property  (except  a  nonqualified 
written  notice  of  allocation), 

"(B)  any  amount,  described  in  section  1382(c)(2)(A)  (relat- 
ing to  certain  nonpatronage  distributions),  which  is  paid  in 
money,  qualified  written  notice  of  allocation,  or  other  prop- 
erty (except  nonqualified  written  notice  of  allocation)  by  an 
organization  exempt  from  tax  under  section  521  (relating  to 
exemption  of  farmers'  cooperatives  from  tax),  and 

"(C)  any  amount  paid  in  money  or  other  property  (except 
written  notice  of  allocation)  in  redemption  of  a  nonquali- 
fied written  notice  of  allocation  attributable  to  any  source 
described  in  subparagraph  (A)  or  (B). 
"(2)  Exceptions. — The  term  'patronage  dividend'  shall  not 
include  any  amount  described  in  subparagraph  (D),  (E),  or  (F)  of 
subsection  (a)(2). 

"(3)  Special  rules. — In  determining  the  amount  of  any  pa- 
tronage dividend — 

"(A)  property  (other  than  a  written  notice  of  allocation) 
shall  be  taken  into  account  at  its  fair  market  value, 
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"(B)  a  qualified  written  notice  of  allocation  described  in 
section  1388(c)(1)(A)  shall  be  taken  into  account  at  its  stated 
dollar  amount,  and 

"(C)  a  patronage  dividend  part  of  which  is  a  qualified 
written  notice  of  allocation  described  in  section  1388(c)(1)(B) 
(and  not  in  section  1388(c)(1)(A))  shall  be  taken  into  account 
only  if  50  percent  or  more  of  such  dividend  is  paid  in 
money  or  by  a  qualified  check,  and  any  such  qualified  writ- 
ten notice  of  allocation  which  is  taken  into  account  after 
the  application  of  this  subparagraph  shall  be  taken  into  ac- 
count at  its  stated  dollar  amount 
"(4)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Qualified  written  notice  of  allocation— The 
term  'qualified  written  notice  of  allocation 1  has  the  mean- 
ing given  to  such  term  by  section  1388(c). 

"(B)  Nonqualified  written  notice  of  allocation— 
The  term  'nonqualified  written  notice  of  allocaion '  has  the 
meaning  given  to  such  term  by  section  1388(d). 

"(C)  Qualified  check. — The  term  'qualified  check'  has 
the  meaning  given  to  such  term  by  section  1388(c)(4) 

'SEC  3455.  OTHER  DEFINITIONS  AND  SPECIAL  RULES, 
"(a)  Definitions. — For  purposes  of  this  subchapter — 

"(1)  Person. — The  term  'person'  includes  any  governmental 
unit  and  any  agency  or  instrumentality  thereof  and  any  inter- 
national organization. 

"(2)  State. — The  term  'State'  means  a  State,  the  District  of 
Columbia,  a  possession  of  the  United  States,  any  political  sub- 
division of  any  of  the  foregoing,  and  any  wholly  owned  agency 
or  instrumentality  of  any  one  or  more  of  the  foregoing. 

"(3)  United  States. — The  term  'United  States'  means  the 
United  States  and  any  wholly  owned  agency  or  instrumentality 
thereof. 

"(4)  Foreign  government. — The  term  'foreign  government' 
means  a  foreign  government,  a  political  subdivision  of  a  foreign 
government,  and  any  wholly  owned  agency  or  instrumentality  of 
any  one  or  more  of  the  foregoing. 

"(5)  International  organization. — The  term  'international 
organization'  means  an  international  organization  and  any 
wholly  owned  agency  or  instrumentality  thereof. 

"(6)  Nonresident  alien. — The  term  'nonresident  alien  indi- 
vidual' includes  an  alien  resident  of  Puerto  Rico. 

"(7)  Withhold,  etc.,  include  deduct— The  terms  'with- 
hold', 'withholding',  and  'withheld'  include  deduct,  deducting, 
and  deducted. 
"(b)  Treatment  of  Original  Issue  Discount.— 

"(1)  In  general. — Except  as  provided  in  paragraphs  (2)  and 
(3)  the  tax  imposed  by  section  3451  shall  apply  to  the  amount  of 
original  issue  discount  on  any  obligation  which  is  includible  in 
the  gross  income  of  the  holder  during  the  calendar  year.  Any 
such  amount  shall  be  treated  as  a  payment  for  purposes  of  this 
subchapter. 
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"(2)  Transferred  obligations. — 

"(A)  In  general. — In  the  case  of  original  issue  discount 
on  any  obligation  which  has  been  transferred  from  the 
original  holder,  the  tax  imposed  by  section  3451  shall  apply 
to  such  original  issue  discount  as  if  the  subsequent  holder 
were  the  original  holder. 

"(B)  Special  rule  for  short-term  obligations. — In  the 
case  of  any  obligation  with  a  fixed  maturity  date  not  ex- 
ceeding 1  year  from  the  date  of  issue  which  has  been  trans- 
ferred from  the  original  holder,  if  any  subsequent  purchas- 
er establishes  the  date  on  which,  and  the  purchase  price  at 
which,  he  acquired  such  obligation,  the  amount  of  original 
issue  discount  on  such  obligation  shall  be  determined  (sub- 
ject to  such  regulations  as  the  Secretary  may  prescribe)  as  if 
it  were  issued  on  the  date  such  subsequent  purchaser  ac- 
quired such  obligation  for  an  issue  price  equal  to  the  pur- 
chase price  at  which  such  subsequent  purchaser  acquired 
such  obligation. 
"(3)  Limitation  on  amount  withheld. — 

"(A)  In  general. — The  amount  of  tax  imposed  by  section 
3451  on  the  original  issue  discount  on  any  obligation  which 
is  required  to  be  withheld  under  section  3451(a)  in  any  cal- 
endar year  shall  not  exceed  the  amount  of  cash  paid  with 
respect  to  such  obligation  during  such  calendar  year. 

"(B)  Authority  of  secretary  to  eliminate  limitation 
in  certain  cases. — If  the  Secretary  determines  by  regula- 
tions that  a  type  of  obligation  is  frequently  used  to  avoid 
the  purposes  of  this  subchapter,  subparagraph  (A)  shall  not 
apply  with  respect  to  original  issue  discount  on  any  obliga- 
tion of  such  type  which  is  issued  more  than  30  days  after 
the  first  date  on  which  such  regulations  are  published  in 
the  Federal  Register. 

"(C)  Payments  from  which  withholding  is  to  be 
made. — Except  to  the  extent  otherwise  provided  in  regula- 
tions, the  tax  imposed  by  section  3451  with  respect  to  origi- 
nal issue  discount  for  any  calendar  year  shall  be  withheld 
from  each  cash  payment  made  with  respect  to  such  obliga- 
tion during  such  calendar  year  in  the  proportion  which  the 
amount  of  such  payment  bears  to  the  aggregate  of  such  pay- 
ments. 

"(4)  Original  issue  discount  defined. — For  purposes  of  this 
subsection,  the  term  'original  issue  discount'  has  the  meaning 
given  such  term  by  section  1232(b)(1). 

"SEC.  3456.  ADMINISTRATIVE  PROVISIONS. 

"(a)  Return  and  Payment  by  Governmental  Units. — If  the 
payor  of  any  payment  subject  to  withholding  under  section  3451  is 
the  United  States  or  a  State,  or  an  agency  or  instrumentality  there- 
of, the  return  of  the  tax  withheld  under  this  subchapter  shall  be 
made  by  the  officer  or  employee  having  control  of  the  payment  of 
the  amount  subject  to  withholding  or  by  any  officer  or  employee  ap- 
propriately designated  to  make  such  withholding. 

"(b)  Annual  Withholding  by  Financial  Institutions.— 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, a  financial  institution  described  in  subparagraph  (B)  or 
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(C)  of  section  3454(a)(1)  may  elect  to  defer  withholding  of  the 
tax  imposed  by  section  3451  during  any  calendar  year  on  inter- 
est paid  on  savings  accounts,  interest-bearing  checking  accounts, 
and  similar  accounts  until  a  date  which  is  not  later  than  the 
last  day  of  such  year. 

"(2)  Condition  for  election. — The  regulations  prescribed 
under  paragraph  (1)  shall  provide  that  an  election  under  such 
paragraph  is  conditional  on  agreement  by  the  person  making 
the  election — 

"(A)  that  the  balance  in  any  account  subject  to  such  elec- 
tion shall  at  no  time  be  less  than  an  amount  equal  to  the 
tax  under  section  3451  which  would  have  been  withheld  as 
of  such  time  if  such  election  were  not  in  effect,  and 

"(B)  that  if  an  account  subject  to  such  election  is  closed 
before  the  date  on  which  the  tax  under  section  3451  would 
(but  for  this  subparagraph)  be  withheld  as  a  result  of  such 
an  election,  the  tax  shall  be  withheld  before  the  time  of 
closing  such  account. 
"(c)  Tax  Paid  by  Recipient. — If  a  payor,  in  violation  of  the  provi- 
sions of  this  subchapter,  fails  to  withhold  the  tax  imposed  under 
section  3451,  and  thereafter  the  tax  against  which  such  tax  may  be 
credited  is  paid,  the  tax  so  required  to  be  withheld  shall  not  be  col- 
lected from  the  payor;  but  this  subsection  shall  in  no  case  relieve  the 
payor  from  liability  for  any  penalties  or  additions  to  the  tax  other- 
wise applicable  in  respect  of  such  failure  to  withhold. 

"(d)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  or  appropriate  to  carry  out  the  purposes  of 
this  subchapter. " 

SEC.  302.  CREDIT  AGAINST  TAX. 

(a)  In  General. — Section  31  (relating  to  tax  withheld  on  wages)  is 
amended  to  read  as  follows: 

"SEC.  31.  TAX  WITHHELD  ON  WAGES,  INTEREST,  DIVIDENDS,  AND  PATRON- 
AGE DIVIDENDS. 

"(a)  Wage  Withholding. — The  amount  withheld  under  section 
3402  as  tax  on  the  wages  of  any  individual  shall  be  allowed  to  the 
recipient  of  the  income  as  a  credit  against  the  tax  imposed  by  this 
subtitle. 

"(b)  Withholding  From  Interest,  Dividends,  and  Patronage 
Dividends. — The  amount  withheld  under  section  3451  as  tax  on  in- 
terest, dividends,  and  patronage  dividends  shall  be  allowed  to  the 
recipient  of  the  income  as  a  credit  against  the  tax  imposed  by  this 
subtitle. 

"(c)  Credit  for  Special  Refunds  of  Social  Security  Tax. — The 
Secretary  may  prescribe  regulations  providing  for  the  crediting 
against  the  tax  imposed  by  this  subtitle  of  the  amount  determined 
by  the  taxpayer  or  the  Secretary  to  be  allowable  under  section 
6413(c)  as  a  special  refund  of  tax  imposed  on  wages.  The  amount 
allowed  as  a  credit  under  such  regulations  shall,  for  purposes  of 
this  subtitle,  be  considered  an  amount  withheld  at  source  as  tax 
under  section  3402. 

"(d)  Year  for  Which  Credit  Allowed. — 

"(1)  In  general. — Except  as  otherwise  provided  in  paragraph 
(2),  any  credit  allowed  by  this  section  shall  be  allowed  for  the 
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taxable  year  beginning  in  the  calendar  year  in  which  the 
amount  was  withheld  (or,  in  the  case  of  subsection  (c),  in  which 
the  wages  were  received).  If  more  than  1  taxable  year  begins  in 
a  calendar  year,  such  amount  shall  be  allowed  as  a  credit  for 
the  last  taxable  year  so  beginning. 

"(2)  Special  rule  for  certain  distributions  of  sub- 
chapter s  corporations. — The  amount  withheld  with  respect 
to  a  distribution  by  an  electing  small  business  corporation 
(within  the  meaning  of  section  1371(b))  which  is  treated  as  a 
distribution  of  such  corporation  s  undistributed  taxable  income 
for  the  preceding  year  under  section  1375(f)(1)  shall  be  allowed 
as  a  credit  for  the  taxable  year  of  the  recipient  beginning  in  the 
calendar  year  in  which  the  preceding  year  of  the  corporation 
ends. " 

(b)  Treatment  of  Estates  and  Trusts. — 

(1)  In  general. — Section  643  (relating  to  definitions  applica- 
ble to  estates  and  trustrs)  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(d)  Coordination  With  Withholding  on  Interest  and  Divi- 
dends.— Except  to  the  extent  otherwise  provided  in  regulations,  this 
subchapter  shall  be  applied  with  respect  to  payments  subject  to 
withholding  under  subchapter  B  of  chapter  24 — 

"(1)  by  allocating  between  the  estate  or  trust  and  its  benefici- 
aries any  credit  allowable  under  section  31(b)  (on  the  basis  of 
their  respective  shares  of  interest,  dividends,  and  patronage 
dividends  taken  into  account  under  this  subchapter), 

"(2)  by  treating  each  beneficiary  to  whom  such  credit  is  allo- 
cated as  if  an  amount  equal  to  such  credit  had  been  paid  to 
him  by  the  estate  or  trust,  and 

"(3)  by  allowing  the  estate  or  trust  a  deduction  in  an  amount 
equal  to  the  credit  so  allocated  to  beneficiaries.  " 

(2)  Technical  amendment. — Subsection  (a)  of  section  661  (re- 
lating to  deduction  for  estates  and  trusts  accumlating  income  or 
distributing  corpus)  is  amended  by  adding  at  the  end  thereof 
the  following  new  sentence:  "For  purposes  of  paragraph  (1),  the 
amount  of  distributable  net  income  shall  be  computed  without 
the  deduction  allowed  by  section  642(c). " 

(c)  Conforming  Amendment — Paragraph  (1)  of  section  6413(c) 
is  amended  by  striking  out  "section  31(b)"  and  inserting  in  lieu 
thereof  "section  31(c)". 

SEC.  303.  RETURNS  REGARDING  PAYMENTS  OF  DIVIDENDS  AND  PAYMENTS 
OF  INTEREST. 

(a)  Dividends.-— 

(1)  In  general. — Paragraph  (1)  of  subsection  6042(a)  (relating 
to  returns  regarding  payments  of  dividends)  is  amended — 

(A)  by  striking  out  "or"  at  the  end  of  subparagraph  (A), 

(B)  by  inserting  "or"  at  the  end  of  subparagraph  (B), 

(C)  by  inserting  after  subparagraph  (B)  the  following  new 
subparagraph: 

"(C)  who  is  required  to  withhold  tax  under  section  3451 
on  any  payment  of  dividends,  ", 

(D)  by  striking  out  the  period  at  the  end  thereof,  and 
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(E)  by  inserting  the  following  at  the  end  thereof  ",  and, 
in  the  case  of  a  payment  upon  which  tax  is  withheld,  the 
amount  of  tax  withheld. " 

(2)  Statements. — Section  6042(c)  (relating  to  statements  to  be 
furnished  to  persons  with  respect  to  whom  information  is  fur- 
nished) is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (1), 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (2) 
and  inserting  in  lieu  thereof  ",  and", 

(C)  by  inserting  after  paragraph  (2)  the  following  para- 
graph: 

"(3)  the  amount  of  tax  withheld  under  section  3451.  "  and 

(D)  by  striking  out  "No  statement"  in  the  last  sentence 
thereof  and  inserting  in  lieu  thereof  "Except  in  the  case  of 
a  return  required  by  reason  of  subparagraph  (C)  of  subsec- 
tion (a)(1),  no  statement". 

(3)  Duplicate  filed  with  Secretary. — Section  6042  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(e)  Duplicate  of  Subsection  (c)  Statement  May  Be  Required 
To  Be  Filed  With  Secretary. — A  duplicate  of  any  statement  made 
pursuant  to  subsection  (c)  which  is  required  to  set  forth  an  amount 
withheld  under  section  3451  shall,  when  required  by  regulations 
prescribed  by  the  Secretary,  be  filed  with  the  Secretary.  " 

(b)  Interest. — Section  6049  (relating  to  returns  regarding  pay- 
ments of  interest)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection: 

"(e)  Duplicate  of  Subsection  (c)  Statement  May  Be  Required 
To  Be  Filed  With  Secretary.— A  duplicate  of  any  statement  made 
pursuant  to  subsection  (c)  which  is  required  to  set  forth  an  amount 
withheld  under  section  3451  shall,  when  required  by  regulations 
prescribed  by  the  Secretary,  be  filed  with  the  Secretary.  " 

SEC.  304.  RETURNS  REGARDING  PA  YMENTS  OF  PA  TRONA  GE  DIVIDENDS. 

(a)  In  General. — Paragraph  (1)  of  subsection  6044(a)  is  amended 
to  read  as  follows: 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sec- 
tion, every  cooperative  to  which  part  I  of  subchapter  T  of  chap- 
ter 1  applies  which — 

"(A)  makes  payments  of  amounts  described  in  subsection 
(b)  aggregating  $10  or  more  to  any  person  during  any  calen- 
dar year,  or 

"(B)  is  required  to  withhold  any  tax  under  section  3451, 
shall  make  a  return  according  to  the  forms  or  regulations  pre- 
scribed by  the  Secretary,  setting  forth  the  aggregate  amount  of 
such  payments,  the  name  and  address  of  the  person  to  whom 
paid,  and  the  amount  of  tax  withheld.  " 

(b)  Amounts  Subject  to  Reporting. — Paragraph  (1)  of  section 
6044(b)  (relating  to  amounts  subject  to  reporting)  is  amended  by 
striking  out  "under  subsection  (a)",  and  by  inserting  "under  para- 
graph (1)(A)  or  (2)  of  subsection  (a)". 

(c)  Statements. — Section  6044(e)  (relating  to  statements  to  be  fur- 
nished to  persons  with  respect  to  whom  information  is  furnished)  is 
amended — 
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(1)  by  striking  out  "and"  at  the  end  of  paragraph  (1), 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (2),  and 
inserting  "  and"  in  lieu  thereof 

(3)  by  inserting  after  paragraph  (2)  the  following  paragraph: 
"(3)  the  amount  of  tax  withheld  under  section  3451.  ",  and 

(4)  by  striking  out  "No  statement"  in  the  last  sentence  thereof 
and  inserting  in  lieu  thereof  "Except  in  the  case  of  a  return  re- 
quired by  reason  of  subparagraph  (B)  of  subsection  (a)(1),  no 
statement". 

(d)  Duplicate  Filed  With  Secretary. — Section  6044  is  amended 
by  adding  at  the  end  threof  the  following  new  subsection: 

"(f)  Duplicate  of  Subsection  (e)  Statement  May  be  Required 
To  Be  Filed  With  Secretary.— A  duplicate  of  any  statement  made 
pursuant  to  subsection  (e)  which  is  required  to  set  forth  an  amount 
withheld  under  section  3451  shall,  when  required  by  regulations 
prescribed  by  the  Secretary,  be  filed  with  the  Secretary.  " 

SEC.  305.  DENIAL  OF  DEDUCTION  FOR  CERTAIN  TAXES. 

(a)  No  Deduction  for  Tax  Withheld  at  Source  on  Interest, 
Dividends,  and  Patronage  Dividends. — Paragraph  (1)  of  section 
275(a)  (relating  to  denial  of  deduction  for  certain  taxes)  is  amend- 
ed— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (B), 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (C) 
and  inserting  in  lieu  thereof  ";  and",  and 

(3)  by  inserting  after  subparagraph  (C)  the  following  subpara- 
graph: 

"(D)  the  tax  withheld  at  source  on  interest,  dividends, 
and  patronage  dividends  under  section  3451.  " 

(b)  No  Deduction  of  Taxes  Withheld  on  Interest  and  Divi- 
dends in  Determining  Taxable  Income. — Subsection  (b)  of  section 
3502  (relating  to  the  nondeductibility  of  taxes  in  computing  taxable 
income)  is  amended — 

(1)  by  striking  out  "under  chapter  24  "  and  inserting  in  lieu 
thereof  "under  subchapter  A  of  chapter  24  ",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(c)  The  tax  withheld  under  subchapter  B  of  chapter  24  shall  not 

be  allowed  as  a  deduction  in  computing  taxable  income  under  subti- 
tle A  either  to  the  person  withholding  the  tax  or  to  the  recipient  of 
the  amounts  subject  to  withholding.  " 

SEC.  306.  PENALTIES. 

(a)  Civil  Penalty. — Paragraph  (1)  of  section  6682(a)  (relating  to 
false  information  with  respect  to  withholding)  is  amended  by  insert- 
ing "or  section  3452(f)(1)(A)"  after  "section  3402". 

(b)  Criminal  Penalty. — Section  7205  (relating  to  fraudulent 
withholding  exemption  certificate  or  failure  to  supply  information) 
is  amended — 

(1)  by  striking  out  "Any  individual"  and  inserting  in  lieu 
thereof  "(a)  Withholding  on  Wages. — Any  individual",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(b)  Withholding  of  Interest  and  Dividends. — Any  person 

who — 
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"(1)  willfully  files  an  exemption  certificate  with  any  payor 
under  section  3452(f)(1)(A),  which  is  known  by  him  to  be  fraudu- 
lent or  to  be  false  as  to  any  material  matter,  or 

"(2)  is  required  to  furnish  notice  under  section  3452(f)(l(B), 
and  willfully  fails  to  furnish  such  notice  in  the  manner  and  at 
the  time  required  pursuant  to  section  3452(f)(1)(B)  or  the  regula- 
tions prescribed  thereunder, 
shall,  in  lieu  of  any  penalty  otherwise  provided,  upon  conviction 
thereof,  be  fined  not  more  than  $500,  or  imprisoned  not  more  than  1 
year,  or  both. " 

SEC.  307.  CONFORMING  AND  CLERICAL  AMENDMENTS, 
(a)  Conforming  Amendments. — 

(1)  Paragraph  (3)  of  section  274(e)  (relating  to  disallowance  of 
certain  entertainment,  etc.,  expenses)  is  amended  by  inserting 
"subchapter  A  of"  before  "chapter  24  " 

(2)  Section  3403  (relating  to  liability  for  tax)  is  amended  by 
striking  out  "this  chapter"  and  inserting  in  lieu  thereof  "this 
subchapter". 

(3)  Paragraph  (4)  of  section  3507(d)  (relating  to  advance  pay- 
ment of  earned  income  credit)  is  amended  by  inserting  "sub- 
chapter A  of"  before  "chapter  24  " 

(4)  Subchapter  (B)  of  section  6013(g)(1)  (relating  to  joint  re- 
turns of  income  tax  by  husband  and  wife)  is  amended  by  strik- 
ing out  "(relating  to  wage  withholding)"  and  by  inserting  in 
lieu  thereof  "(relating  to  withholding  on  wages,  interest,  divi- 
dends, and  patronage  dividends)"  and  by  striking  out  "of 
wages". 

(5)  Paragraph  (1)  of  section  6013(h)  is  amended  by  striking  out 
"(relating  to  wage  withholding)"  and  inserting  in  lieu  thereof 
"(relating  to  withholding  on  wages,  interest,  dividends,  and  pa- 
tronage dividends)"  and  by  striking  out  "of  wages". 

(6)  Paragraph  (1)  of  section  601 5(j)  (relating  to  declaration  of 
estimated  income  tax  by  individuals)  is  amended  by  striking 
out  ",  as  defined  in  section  3401(a), "  and  inserting  in  lieu  there- 
of "(as  defined  in  section  3401(a)) ,  or  to  the  interest,  dividends, 
and  patronage  dividends  (as  defined  in  section  3454),  "> 

(7)  Subparagraph  (A)  of  section  6051(f)(1)  (relating  to  receipts 
for  employees)  is  amended  by  inserting  "subchapter  A  of"  before 
"chapter  24". 

(8)  Paragraph  (2)  of  section  6365(c)  (relating  to  definitions  and 
special  rules  for  purposes  of  the  collection  of  State  individual 
income  taxes)  is  amended  by  inserting  ",  interest,  dividends, 
and  patronage  dividends"  before  "paid  on  or  after  such  date". 

(9)  Subsection  (b)  of  section  6401  (relating  to  amounts  treated 
as  overpayments)  is  amended  by  inserting  ",  interest,  dividends, 
and  patronage  dividends"  after  "tax  withheld  on  wages". 

(10)  Paragraph  (1)  of  section  6413(a)  (relating  to  special  credit 
and  refund  rules  applicable  to  certain  employment  taxes)  is 
amended  by  striking  out  "or  3402  is  paid  with  respect  to  any 
payment  of  remuneration, "  and  inserting  in  lieu  thereof  "3402 
or  3451  is  paid  with  respect  to  any  payment  of  remuneration, 
interest,  dividends,  or  other  amounts,  ". 

(11)  Subsection  (b)  of  section  6413  is  amended — 
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(A)  by  striking  from  the  heading  of  such  subsection  the 
words  "of  Certain  Employment  Taxes",  and 

(B)  by  striking  out  "or  3402  is  paid  or  deducted  with  re- 
spect to  any  payment  of  remuneration"  and  inserting  in 
lieu  thereof  "3402  or  3451  is  paid  or  deducted  with  respect 
to  any  payment  of  remuneration,  interest,  dividends,  or 
other  amount". 

(12)  The  heading  for  section  6413  is  amended  to  read  as  fol- 
lows: 

'SEC.  6413.  SPECIAL  RULES  APPLICABLE  TO  CERTAIN  TAXES  UNDER  SUB- 
TITLE a " 

(13)  The  table  of  sections  for  subchapter  B  of  chapter  65  is 
amended  by  striking  out  the  item  relating  to  section  6413  and 
inserting  in  lieu  thereof  the  following: 

"Sec.  6413.  Special  rules  applicable  to  certain  taxes  under  subtitle 
C." 

(14)  Subsections  (e)(1)  and  (g)(3)  of  section  6654  (relating  to 
failure  by  individuals  to  pay  estimated  income  tax)  are  amend- 
ed by  inserting  ",  interest,  dividends,  and  patronage  dividends" 
after  "tax  withheld  at  source  on  wages". 

(15)  The  last  sentence  of  section  7215(b)  (relating  to  offenses 
with  respect  to  collected  taxes)  is  amended  to  read  as  follows: 
"For  purposes  of  paragraph  (2),  a  lack  of  funds  existing  imme- 
diately after  the  payment  of  wages  or  amounts  subject  to  with- 
holding under  subchapter  B  of  chapter  24  (whether  or  not  cre- 
ated by  the  payment  of  such  wages  or  amounts)  shall  not  be 
considered  to  be  circumstances  beyond  the  control  of  a  person. " 

(16)  Subsection  (d)  of  section  7654  (relating  to  coordination  of 
United  States  and  Guam  individual  income  taxes)  is  amended 
by  inserting  "subchapter  A  of"  before  "chapter  24  " 

(17)  Section  7701(a)(16)  (defining  the  term  "withholding 
agent")  is  amended  by  striking  out  "or  1461"  and  inserting  in 
lieu  thereof  "1461  or  3451 ". 

(b)  Clerical  Amendments. — 

(1)  The  heading  of  subtitle  C  is  amended  to  read  as  follows: 

"Subtitle  C — Employment  Taxes  and  Collection 
of  Income  Tax  at  Source". 

(2)  The  table  of  subtitles  for  the  Internal  Revenue  Code  of 
1954  is  amended  by  striking  out  the  item  relating  to  subtitle  C 
and  inserting  in  lieu  thereof  the  following: 

"Subtitle  C.  Employment  taxes  and  collection  of  income  tax  at 
source.  " 

(3)  The  table  of  sections  for  subpart  A  of  part  IV  of  sub- 
chapter A  of  chapter  1  is  amended  by  striking  out  the  item  re- 
lating to  section  31  and  inserting  in  lieu  thereof  the  following: 

"Sec.  SI.  Tax  withheld  on  wages,  interest,  dividends,  and  patronage 
dividends. " 

(4)  Chapter  24  is  amended  by  striking  out  the  chapter  heading 
and  inserting  in  lieu  thereof  the  following: 
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"CHAPTER  24— COLLECTION  OF  INCOME  TAX  AT 

SOURCE 

"Subchapter  A.  Withholding  from  wages. 

'  Subchapter  B.  Withholding  from  interest  and  dividends. 

"Subchapter  A — Withholding  From  Wages". 

(5)  the  heading  for  chapter  25  is  amended  to  read  as  follows: 

"CHAPTER  25— GENERAL  PROVISIONS  RELATING 
TO  EMPLOYMENT  TAXES  AND  COLLECTION  OF 
INCOME  TAXES  A  T  SOURCE". 

(6)  The  table  of  chapters  for  subtitle  C  is  amended  by  striking 
out  the  items  relating  to  chapters  24  and  25  and  inserting  in 
lieu  thereof  the  following: 

"Chapter  24.  Collection  of  income  tax  at  source. 
"Chapter  25.  General  provisions  relating  to  employment  taxes  and 
collection  of  income  taxes  at  source.  " 

SEC.  308.  EFFECTIVE  DATES;  SPECIAL  RULES. 

(a)  In  General. — Except  as  otherwise  provided  in  this  section,  the 
amendments  made  by  this  part  shall  apply  to  payments  of  interest, 
dividends,  and  patronage  dividends  paid  or  credited  after  June  30, 
1983. 

(b)  Delay  in  Application  to  Certain  Payors. — The  Secretary  of 
the  Treasury  shall  prescribe  such  regulations  which  delay  (but  not 
beyond  December  31,  1983)  the  application  of  some  or  all  of  the  pro- 
visions of  subchapter  B  of  chapter  24  of  the  Internal  Revenue  Code 
of  1954  to  any  payor  until  such  time  as  such  payor  is  able  to  comply 
without  undue  hardship  with  the  requirements  of  such  provisions. 

(c)  Temporary  Rule  for  Certain  Withholding  Exemp- 
tions.— Until  regulations  are  prescribed  by  the  Secretary  of  the 
Treasury  or  his  delegate  under  section  3452(c)(1)(B)  of  the  Internal 
Revenue  Code  of  1954  (as  added  by  this  part),  the  payor  may  treat 
any  person  whose  name  reasonably  indicates  that  such  person  is  de- 
scribed in  paragraph  (2)  of  section  3452(c)  of  such  Code  (other  than 
subparagraph  (J)  or  (K)  thereof)  as  an  exempt  recipient 

(d)  Delay  in  Making  Deposits. — The  time  for  making  deposits 
under  section  6302  of  the  Internal  Revenue  Code  of  1954  of  the  tax 
imposed  by  section  3451  of  such  Code  which  is  withheld  by  any 
person  shall,  to  the  extent  provided  in  regulations,  take  into  account 
the  cost  to  such  person  of  instituting  a  withholding  system  in  order 
to  comply  with  subchapter  B  of  chapter  24  of  such  Code. 

Subtitle  B — Improved  Information  Reporting 

PART  I— EXPANDED  REPORTING 

SEC.  309.  REPORTING  OF  INTEREST. 

(a)  General  Rule. — Section  6049  (relating  to  returns  regarding 
payments  of  interest)  is  amended  to  read  as  follows: 
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"SEC.  6049.  RETURNS  REGARDING  PA  YMENTS  OF  INTEREST, 
"(a)  Requirement  of  Reporting. — Every  person — 

"(1)  who  makes  payments  of  interest  (as  defined  in  subsection 
(b))  aggregating  $10  or  more  to  any  other  person  during  any  cal- 
endar year, 

"(2)  who  receives  payments  of  interest  (as  so  defined)  as  a 
nominee  and  who  makes  payments  aggregating  $10  or  more 
during  any  calendar  year  to  any  other  person  with  respect  to  the 
interest  so  received,  or 

"(3)  who  is  required  under  subchapter  B  of  chapter  24  to 
withhold  tax  on  the  payment  of  any  interest, 
shall  make  a  return  according  to  the  forms  or  regulations  prescribed 
by  the  Secretary,  setting  forth  the  aggregate  amount  of  such  pay- 
ments, tax  deducted  and  withheld,  and  the  name  and  address  of 
the  person  to  whom  paid  or  from  whom  withheld. 
"(b)  Interest  Defined. — 

"(1)  General  rule. — For  purposes  of  subsection  (a),  the  term 
'interest '  means — 

"(A)  interest  on  any  obligation — 
"(i)  issued  in  registered  form,  or 
(ii)  of  a  type  offered  to  the  public, 
other  than  any  obligation  with  a  maturity  (at  issue)  of  not 
more  than  1  year  which  is  held  by  a  corporation, 

"(B)  interest  on  deposits  with  persons  carrying  on  the 
banking  business, 

"(C)  amounts  (whether  or  not  designated  as  interest)  paid 
by  a  mutual  savings  bank,  savings  and  loan  association, 
building  and  loan  association,  cooperative  bank,  homestead 
association,  credit  union,  industrial  loan  association  or 
bank,  or  similar  organization,  in  respect  of  deposits,  invest- 
ment certificates,  or  withdrawable  or  repurchasable  shares, 
"(D)  interest  on  amounts  held  by  an  insurance  company 
under  an  agreement  to  pay  interest  thereon, 

"(E)  interest  on  deposits  with  brokers  (as  defined  in  sec- 
tion 6045  (c)), 

"(F)  interest  paid  on  amounts  held  by  investment  compa- 
nies (as  defined  in  section  3  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  S0a-3))  and  on  amounts  invested  in  other 
pooled  funds  or  trusts,  and 

"(G)  to  the  extent  provided  in  regulations  prescribed  by 
the  Secretary,  any  other  interest  (which  is  not  described  in 
paragraph  (¥)). 

"(2)  Exceptions. — For  purposes  of  subsection  (a),  the  term  'in- 
terest '  does  not  include — 

"(A)  interest  on  any  obligation  issued  by  a  natural 
person, 

"(B)  interest  on  any  obligation  if  such  interest  is  exempt 
from  tax  under  section  103(a)  or  if  such  interest  is  exempt 
from  tax  (without  regard  to  the  identity  of  the  holder) 
under  any  other  provision  of  law, 

"(C)  except  to  the  extent  otherwise  provided  in  regula- 
tions— 
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"(i)  any  amount  paid  to  any  person  referred  to  in 
paragraph  (2)  of  section  3452(c)  (other  than  subpara- 
graphs (J)  and  (K)  thereof),  or 

"(ii)  any  amount  described  in  section  3454(a)(2)(D)  or 
(E), 

"(D)  except  to  the  extent  otherwise  provided  in  regula- 
tions, any  amount  not  described  in  subparagraph  (C)  of  this 
paragraph  which  is  income  from  sources  outside  the  United 
States  or  which  is  paid  by — 

"(i)  a  foreign  government  or  international  organiza- 
tion or  any  agency  or  instrumentality  thereof, 
"(ii)  a  foreign  central  bank  of  issue, 
(Hi)  a  foreign  corporation  not  engaged  in  a  trade  or 
business  in  the  United  States, 

"(iv)  a  foreign  corporation,  the  interest  payments  of 
which  would  be  exempt  from  withholding  under  sub- 
chapter A  of  chapter  3  if  paid  to  a  person  who  is  not  a 
United  States  person,  or 

"(v)  a  partnership  not  engaged  in  a  trade  or  business 
in  the  United  States  and  composed  in  whole  of  nonresi- 
dent alien  individuals  and  persons  described  in  clause 
(i),  (ii),  or  (Hi),  and 
"(E)  any  amount  on  which  the  person  making  payment  is 
required  to  deduct  and  withhold  a  tax  under  section  1451 
(relating  to  tax-free  covenant  bonds),  or  would  be  so  re- 
quired but  for  section  1451(d)  (relating  to  benefit  of  person- 
al exemptions). 

"(3)  Payments  by  united  states  nominees  etc.,  of  united 
states  person. — //;  within  the  United  States,  a  United  States 
person — 

"(A)  collects  interest  (or  otherwise  acts  as  a  middleman 
between  the  payor  and  payee)  from  a  foreign  person  de- 
scribed in  paragraph  (2)(D)  or  collects  interest  from  a 
United  States  person  which  is  income  from  sources  outside 
the  United  States  for  a  second  person  who  is  a  United 
States  person,  or 

"(B)  makes  payments  of  such  interest  to  such  second 
United  States  person, 
notwithstanding  paragraph  (2)(D),  such  payment  shall  be  sub- 
ject to  the  requirements  of  subsection  (a)  with  respect  to  such 
second  United  States  person. 
"(c)  Statements  To  Be  Furnished  to  Persons  With  Respect  to 
Whom  Information  Is  Furnished. — 

"(1)  In  general. — Every  person  making  a  return  under  sub- 
section (a)  shall  furnish  to  each  person  whose  name  is  set  forth 
in  such  return  a  written  statement  showing — 

"(A)  the  name  and  address  of  the  person  making  such 
return, 

"(B)  the  aggregate  amount  of  payments  to,  or  the  aggre- 
gate amount  includible  in  the  gross  income  of,  the  person 
as  shown  on  such  return,  and 

"(C)  the  aggregate  amount  of  tax  deducted  and  withheld 
with  respect  to  such  person  under  subchapter  B  of  chapter 
21 
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"(2)  Statement  must  be  furnished  on  or  before  January 
31. — The  written  statement  required  under  the  preceding  sen- 
tence shall  be  furnished  to  the  person  on  or  before  January  31 
of  the  year  following  the  calendar  year  for  which  the  return 
under  subsection  (a)  was  made. 

"(3)  No  STATEMENT  required  where  interest  is  less  than 
$10. — No  statement  with  respect  to  payments  of  interest  to  any 
person  shall  be  required  to  be  furnished  to  any  person  under 
this  subsection  if  the  aggregate  amount  of  payments  to  such 
person  shown  on  the  return  made  with  respect  to  paragraph  (1) 
or  (2),  as  the  case  may  be,  of  subsection  (a)  is  less  than  $10. 
"(d)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Person. — The  term  'person'  includes  any  governmental 
unit  and  any  agency  or  instrumentality  thereof  and  any  inter- 
national organization  and  any  agency  or  instrumentality  there- 
of 

"(2)  Obligation. — The  term  'obligation'  includes  bonds,  de- 
bentures, notes,  certificates,  and  other  evidences  of  indebtedness. 

(3)  Payments  by  governmental  units.— In  the  case  of  pay- 
ments made  by  any  governmental  unit  or  any  agency  or  instru- 
mentality thereof,  the  officer  or  employee  having  control  of  the 
payment  of  interest  (or  the  person  appropriately  designated  for 
purposes  of  this  section)  shall  make  the  returns  and  statements 
required  by  this  section. 

"(4)  Financial  institutions,  brokers,  etc.,  collecting  in- 
terest may  be  substituted  for  payor. — To  the  extent  and  in 
the  manner  provided  by  regulations,  in  the  case  of  any  obliga- 
tion— 

"(A)  a  financial  institution,  broker,  or  other  person  speci- 
fied in  such  regulations  which  collects  interest  on  such  ob- 
ligation for  the  payee  (or  otherwise  acts  as  a  middleman  be- 
tween the  payor  and  the  payee)  shall  comply  with  the  re- 
quirements of  subsections  (a)  and  (c),  and 

"(B)  no  other  person  shall  be  required  to  comply  with  the 
requirements  of  subsections  (a)  and  (c)  with  respect  to  any 
interest  on  such  obligation  for  which  reporting  is  required 
pursuant  to  subparagraph  (A). 
"(5)  Interest  on  certain  obligations  may  be  treated  on  a 
transactional  basis. — 

"(A)  In  general. — To  the  extent  and  in  the  manner  pro- 
vided in  regulations,  this  section  shall  apply  with  respect 
to— 

"(i)  any  person  described  in  paragraph  (4)(A),  and 
"(ii)  in  the  case  of  any  United  States  savings  bonds, 
any  Federal  agency  making  payments  thereon, 
on  any  transactional  basis  rather  than  on  an  annual  aggre- 
gation basis. 

"(B)  Separate  returns  and  statements.— If  subpara- 
graph (A)  applies  to  interest  on  any  obligation,  the  return 
under  subsection  (a)  and  the  statement  furnished  under 
subsection  (c)  with  respect  to  such  transaction  may  be  made 
separately,  but  any  such  statement  shall  be  furnished  to  the 
payee  at  such  time  as  the  Secretary  may  prescribe  by  regula- 
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tions  but  not  later  than  January  31  of  the  next  calendar 
year. 

"(C)  Statement  to  payee  required  in  case  of  transac- 
tions involving  $10  or  more. — In  the  case  of  any  transac- 
tion to  which  this  paragraph  applies  which  involves  the 
payment  of  $10  or  more  of  interest,  a  statement  of  the  trans- 
action may  be  provided  to  the  payee  of  such  interest  in  lieu 
of  the  statement  required  under  subsection  (c).  Such  state- 
ment shall  be  provided  during  January  of  the  year  follow- 
ing the  year  in  which  such  payment  is  made. 
"(6)  Treatment  of  original  issue  discount. — 

"(A)  In  general. — Original  issue  discount  on  any  obliga- 
tion shall  be  reported — 

"(i)  as  if  paid  at  the  time  it  is  includible  in  gross 
income  under  section  1232A  (except  that  for  such  pur- 
pose the  amount  reportable  with  respect  to  any  subse- 
quent holder  shall  be  determined  as  if  he  were  the 
original  holder),  and 

"(ii)  if  section  1232A  does  not  apply  to  the  obligation, 
at  maturity  (or,  if  earlier,  on  redemption). 
In  the  case  of  any  obligation  not  in  registered  form  issued 
before  January  1,  1983,  clause  (ii)  and  not  clause  (i)  shall 
apply. 

"(B)  Original  issue  discount. — For  purposes  of  this 
paragraph,  the  term  'original  issue  discount'  has  the  mean- 
ing given  to  such  term  by  section  1232(b)(1).  ". 

(b)  Technical  Amendments. — 

(1)  Subsection  (a)  of  section  6041  (relating  to  information  at 
source)  is  amended — 

(A)  by  striking  out  "6049(a)(1)"  and  inserting  in  lieu 
thereof  "6049(a)",  and 

(B)  by  striking  out  "6045,  6049(a)(2),  or  6049(a)(3)"  and  in- 
serting in  lieu  thereof  "or  6045". 

(2)  Subsection  (b)  of  section  6652  (relating  to  failure  to  file  cer- 
tain information  returns)  is  amended  by  adding  "or"  at  the  end 
of  paragraph  (1)  and  by  striking  out  paragraphs  (3)  and  (4). 

(3)  Paragraph  (1)  of  section  6678  is  amended  by  striking  out 
"6049(a)(1)"  and  inserting  in  lieu  thereof  "6049(a)". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  amounts  paid  (or  treated  as  paid)  after  December  31,  1982. 

SEC.  310.  OBLIGATIONS  REQUIRED  TO  BE  REGISTERED. 

(a)  United  States  Obligations. — The  Second  Liberty  Bond  Act 
is  amended  by  adding  at  the  end  thereof  the  following  new  section: 
"Sec.  28.  (a)  Every  registration-required  obligation  of  the  United 
States  (or  of  any  agency  or  instrumentality  thereof)  shall  be  in  regis- 
tered form. 

"(b)  For  purposes  of  this  section — 

"(1)  Except  as  provided  in  paragraph  (2),  the  term  'registra- 
tion-required obligation'  means  any  obligation  other  than  an 
obligation  which — 

"(A)  is  not  of  a  type  offered  to  the  public,  or 

"(B)  has  a  maturity  (at  issue)  of  not  more  than  1  year. 
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"(2)  The  term  'registration-required  obligation'  shall  not  in- 
clude any  obligation  if— 

"(A)  there  are  arrangements  reasonably  designed  to 
ensure  that  such  obligation  will  be  sold  (or  resold  in  con- 
nection with  the  original  issue)  only  to  a  person  who  is  not 
a  United  States  person,  and 

"(B)  in  the  case  of  an  obligation  not  in  registered  form — 
"(i)  interest  on  such  obligation  is  payable  only  out- 
side the  United  States  and  its  possessions,  and 

"(ii)  on  the  face  of  such  obligation  there  is  a  state- 
ment that  any  United  States  person  who  holds  such  ob- 
ligation will  be  subject  to  limitations  under  the  United 
States  income  tax  laws. 
"(c)(1)  For  purposes  of  subsection  (a),  a  book  entry  obligation  shall 
be  treated  as  in  registered  form  if  the  right  to  principal  of,  and 
stated  interest  on,  such  obligation  may  be  transferred  only  through 
a  book  entry  consistent  with  regulations  prescribed  by  the  Secretary 
of  the  Treasury. 

"(2)  The  Secretary  of  the  Treasury  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purpose  of  subsection  (a)  where 
there  is  a  nominee  or  chain  of  nominees.  ". 

(b)  Other  Obligations. — 

(1)  Obligations  must  be  in  registered  form  to  be  tax- 
exempt. — Section  103  (relating  to  interest  on  certain  governmen- 
tal obligations)  is  amended  by  redesignating  subsection  (J)  as 
subsection  (k)  and  by  inserting  after  subsection  (i)  the  following 
new  subsection: 

"(j)  Obligations  Must  Be  in  Registered  Form  To  Be  Tax- 
Exempt. — 

"(1)  In  general. — Nothing  in  subsection  (a)  or  in  any  other 
provision  of  law  shall  be  construed  to  provide  an  exemption 
from  Federal  income  tax  for  interest  on  any  registration-re- 
quired obligation  unless  the  obligation  is  in  registered  form. 

"(2)  Registration-required  obligation. — The  term  'regis- 
tration-required obligation 1  means  any  obligation  other  than  an 
obligation  which — 

"(A)  is  not  of  a  type  offered  to  the  public, 
"(B)  has  a  maturity  (at  issue)  of  not  more  than  1  year,  or 
"(C)  is  described  in  section  163(f)(2)(B). 
"(3)  Special  rules.— 

"(A)  Book  entries  permitted. — For  purposes  of  para- 
graph (1),  a  book  entry  obligation  shall  be  treated  as  in  reg- 
istered form  if  the  right  to  the  principal  of,  and  stated  in- 
terest on,  such  obligation  may  be  transferred  only  through 
a  book  entry  consistent  with  regulations  prescribed  by  the 
Secretary. 

"(B)  Nominees. — The  Secretary  shall  prescribe  such  regu- 
lations as  may  be  necessary  to  carry  out  the  purpose  of 
paragraph  (1)  where  there  is  a  nominee  or  chain  of  nomi- 
nees. " 

(2)  Denial  of  deduction  for  interest  if  obligation  not  in 
registered  form. — Section  163  (relating  to  deduction  for  inter- 
est) is  amended  by  redesignating  subsection  (f)  as  subsection  (g) 
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and  by  inserting  after  subsection  (e)  the  following  new  subsec- 
tion: 

"(f)  Denial  of  Deduction  for  Interest  on  Certain  Obliga- 
tions Not  in  Registered  Form. — 

"(1)  In  general. — Nothing  in  subsection  (a)  or  in  any  other 
provision  of  law  shall  be  construed  to  provide  a  deduction  for 
interest  on  any  registration-required  obligation  unless  such  obli- 
gation is  in  registered  form. 

"(2)  Registration-required  obligation. — For  purposes  of 
this  section — 

"(A)  In  general. — The  term  'registration-required  obliga- 
tion '  means  any  obligation  (including  any  obligation  issued 
by  a  governmental  entity)  other  than  an  obligation  which — 
"(i)  is  issued  by  a  natural  person, 
(ii)  is  not  of  a  type  offered  to  the  public, 
(Hi)  has  a  maturity  (at  issue)  of  not  more  than  1 
year,  or 

"(iv)  is  described  in  subparagraph  (B). 
"(B)  Certain  obligations  not  included.— An  obligation 
is  described  in  this  subparagraph  if— 

"(i)  there  are  arrangements  reasonably  designed  to 
ensure  that  such  obligation  will  be  sold  (or  resold  in 
connection  with  the  original  issue)  only  to  a  person 
who  is  not  a  United  States  person,  and 

"(ii)  in  the  case  of  an  obligation  not  in  registered 
form — 

"(I)  interest  on  such  obligation  is  payable  only 
outside  the  United  States  and  its  possessions,  and 
"(II)  on  the  face  of  such  obligation  there  is  a 
statement  that  any  United  States  person  who  holds 
such  obligation  will  be  subject  to  limitations  under 
the  United  States  income  tax  laws. 
"(C)  Authority  to  include   other   obligations. — 
Clauses  (ii)  and  (Hi)  of  subparagraph  (A),  and  subpara- 
graph (B),  shall  not  apply  to  any  obligation  if— 

"(i)  such  obligation  is  of  a  type  which  the  Secretary 
has  determined  by  regulations  to  be  used  frequently  in 
avoiding  Federal  taxes,  and 

"(ii)  such  obligation  is  issued  after  the  date  on  which 
the  regulations  referred  to  in  clause  (i)  take  effect. 
"(3)  Book  entries  permitted,  etc. — For  purposes  of  this  sub- 
section, rules  similar  to  the  rules  of  section  103QX3)  shall 
apply. " 

(3)  Denial  of  earnings  and  profits  adjustment  for  inter- 
est ON  REGISTRATION-REQUIRED  OBLIGATIONS  NOT  IN  REGIS- 
TERED form. — Section  312  (relating  to  earnings  and  profits)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(m)  No  Adjustment  for  Interest  Paid  on  Certain  Registra- 
tion-Required Obligations  Not  in  Registered  Form.— The  earn- 
ings and  profits  of  any  corporation  shall  not  be  decreased  by  any  in- 
terest with  respect  to  which  a  deduction  is  not  or  would  not  be  al- 
lowable by  reason  of  section  163(f),  unless  at  the  time  of  issuance  the 
issuer  is  a  foreign  corporation  that  is  not  a  controlled  foreign  corpo- 
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ration  (within  the  meaning  of  section  957),  a  foreign  investment 
company  (within  the  meaning  of  section  1246(b)),  or  a  foreign  per- 
sonal holding  company  (within  the  meaning  of  section  552)  and  the 
issuance  did  not  have  as  a  purpose  the  avoidance  of  section  163(f)  or 
this  subsection". 

(4)  Excise  tax  on  issuers  of  registration-required  obli- 
gations WHICH  ARE  NOT  IN  REGISTERED  FORM. — 

(A)  In  general. — Subtitle  D  (relating  to  miscellaneous 
excise  taxes)  is  amended  by  adding  after  chapter  38  the  fol- 
lowing new  chapter: 

"CHAPTER  39 — REGISTRA  TION -REQUIRED 
OBLIGATIONS 

"Sec.  4701.  Tax  on  issuer  of  registration-required  obligation  not  in 
registered  form. 

"SEC.  4701.  TAX  ON  ISSUER  OF  REGISTRATION-REQUIRED  OBLIGATION  NOT 
IN  REGISTERED  FORM. 

"(a)  Imposition  of  Tax. — In  the  case  of  any  person  who  issues  a 
registration-required  obligation  which  is  not  in  registered  form, 
there  is  hereby  imposed  on  such  person  on  the  issuance  of  such  obli- 
gation a  tax  in  an  amount  equal  to  the  product  of— 

"(1)  1  percent  of  the  principal  amount  of  such  obligation, 
multiplied  by 

"(2)  the  number  of  calendar  years  (or  portions  thereof)  during 
the  period  beginning  on  the  date  of  issuance  of  such  obligation 
and  ending  on  the  date  of  maturity. 
"(b)  Definitions. — For  purposes  of  this  section — 

"(1)  Registration-required  obligation. — The  term  'regis- 
tration-required obligation '  has  the  same  meaning  as  when  used 
in  section  163(f),  except  that  such  term  shall  not  include  any  ob- 
ligation required  to  be  registered  under  section  103(j). 

"(2)  Registered  form.— The  term  'registered  form'  has  the 
same  meaning  as  when  used  in  section  163(f).  " 

(B)  Conforming  amendment. — The  table  of  chapters  for 
subtitle  D  is  amended  by  inserting  after  chapter  38  the  fol- 
lowing: 

"Chapter  39.  Registration-required  obligations.  " 

(5)  Denial  of  deduction  for  losses  on  certain  obliga- 
tions not  in  registered  form. — Section  165  (as  amended  by 
this  Act)  is  amended  by  redesignating  subsection  (j)  as  subsec- 
tion (k)  and  by  inserting  after  subsection  (i)  the  following  new 
subsection: 

"(j)  Denial  of  Deduction  for  Losses  on  Certain  Obligations 
Not  in  Registered  Form. — 

"(1)  In  general. — Nothing  in  subsection  (a)  or  in  any  other 
provision  of  law  shall  be  construed  to  provide  a  deduction  for 
any  loss  sustained  on  any  registration-required  obligation 
unless  such  obligation  is  in  registered  form  (or  the  issuance  of 
such  obligation  was  subject  to  tax  under  section  4701). 
"(2)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Registration-required   obligation. — The  term 
'registration-required  obligation '  has  the  meaning  given  to 
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such  term  by  section  163(f)(2)  except  that  clause  (iv)  of  sub- 
paragraph (A),  and  subparagraph  (B),  of  such  section  shall 
not  apply. 

"(B)  Registered  form— The  term  'registered  form'  has 
the  same  meaning  as  when  used  in  section  163(f). 
"(3)  Exceptions.— The  Secretary  may,  by  regulations,  provide  that 
this  subsection  and  subsection  (d)  of  section  1232  shall  not  apply 
with  respect  to  obligations  held  by  any  person  if— 

"(A)  such  person  holds  such  obligations  in  connection  with  a 
trade  or  business  outside  the  United  States, 

"(B)  such  person  holds  such  obligations  as  a  broker  dealer 
(registered  under  Federal  or  State  law)  for  sale  to  customers  in 
the  ordinary  course  of  his  trade  or  business, 

"(C)  such  person  complies  with  reporting  requirements  with 
respect  to  ownership,  transfers,  and  payments  as  the  Secretary 
may  require,  or 

"(D)  such  person  promptly  surrenders  the  obligation  to  the 
issuer  for  the  issuance  of  a  new  obligation  in  registered  form, 

but  only  if  such  obligations  are  held  under  arrangements  provided 
in  regulations  or  otherwise  which  are  designed  to  assure  that  such 
obligations  are  not  delivered  to  any  United  States  person  other  than 
a  person  described  in  subparagraph  (A),  (B),  or  (C).  " 

(6)  Denial  of  capital  gain  treatment  for  gains  on  cer- 
tain obligations  not  in  registered  form.— Section  1232  (re- 
lating to  bonds  and  other  evidences  of  indebtedness)  is  amended 
by  redesignating  subsection  (d)  as  subsection  (e)  and  by  inserting 
after  subsection  (c)  the  following  new  subsection: 
"(d)  Denial  of  Capital  Gain  Treatment  for  Gains  on  Certain 
Obligations  Not  in  Registered  Form. — 

"(1)  In  general. — If  any  registration-required  obligation  is 
not  in  registered  form,  any  gain  on  the  sale  or  other  disposition 
of  such  obligation  shall  be  treated  as  ordinary  income  (unless 
the  issuance  of  such  obligation  was  subject  to  tax  under  section 
4701). 

"(2)  Definitions. — For  purposes  of  this  subsection — 

"(A)  Registration-required  obligation. — The  term 
'registration-required  obligation'  has  the  meaning  given  to 
such  term  by  section  163(f)(2)  except  that  clause  (iv)  of  sub- 
paragraph (A),  and  subparagraph  (B),  of  such  section  shall 
not  apply. 

"(B)  Registered  form.— The  term  'registered  form'  has 
the  same  meaning  as  when  used  in  section  163(f).  " 
(c)  Technical  Amendments.— 

(1)  Subparagraph  (A)  of  section  103(b)(4)  (relating  to  certain 
exempt  activities)  is  amended  by  striking  out  "if  each  obligation 
issued  pursuant  to  the  issue  is  in  registered  form  and". 

(2) (A)  Paragraph  (1)  of  section  103(h)  (relating  to  certain  obli- 
gations must  be  in  registered  form  and  not  guaranteed  or  subsi- 
dized under  an  energy  program)  is  amended  by  striking  out  sub- 
paragraph (A)  and  by  redesignating  subparagraphs  (B)  and  (C) 
as  subparagraphs  (A)  and  (B),  respectively. 
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(B)  The  subsection  heading  for  subsection  (h)  of  section  103  is 
amended  by  striking  out  "Must  Be  in  Registered  Form  and 
Not"  and  inserting  in  lieu  thereof  "Must  Not  Be". 

(3) (A)  Subsection  (j)  of  section  103A  (relating  to  other  require- 
ments) is  amended  by  striking  out  paragraph  (1)  and  by  redes- 
ignating paragraphs  (2)  and  (3)  as  paragraphs  (1)  and  (2),  re- 
spectively. 

(B)  Subparagraph  (B)  of  section  103A(c)(2)  (defining  qualified 
mortgage  issue)  is  amended  by  striking  out  "and  (f)  and  para- 
graphs (2)  and  (3)  of  subsection  (j)"  and  inserting  in  lieu  thereof 

"(f),  and  (j)". 

(C)  Subparagraph  (C)  of  section  103A(c)(2)  is  amended  by 
striking  out  "  and  paragraph  (1)  of  subsection  (j)". 

(D)  Subparagraph  (C)  of  section  103A(c)(3)  (defining  qualified 
veterans'  mortgage  bond)  is  amended  by  striking  out  "subsection 
(j)(2)"  and  inserting  in  lieu  thereof  "subsection  (j)(l)". 

(4)  Subparagraph  (A)  of  section  103A(c)(3)  (defining  qualified 
veterans'  mortgage  bond)  is  amended  by  striking  out  "in  regis- 
tered form  ". 

(d)  Effective  Dates. — 

(1)  In  general. — Except  as  otherwise  provided  in  this  subsec- 
tion, the  amendments  made  by  this  section  shall  apply  to  obli- 
gations issued  after  December  31,  1982. 

(2)  Long-term  u.s.  obligations.— The  amendment  made  by 
subsection  (a)  shall  apply  to  obligations  issued  after  the  date  of 
the  enactment  of  this  Act  under  the  first  section  of  the  Second 
Liberty  Bond  Act. 

(3)  Exception  for  certain  warrants,  etc. — The  amend- 
ments made  by  subsection  (b)  shall  not  apply  to  any  obligations 
issued  after  December  31,  1982,  on  the  exercise  of  a  warrant  for 
the  conversion  of  a  convertible  obligation  if  such  warrant  or  ob- 
ligation was  offered  or  sold  outside  the  United  States  without 
registration  under  the  Securities  Act  of  1933  and  was  issued 
before  August  10,  1982.  A  rule  similar  to  the  rule  of  the  preced- 
ing sentence  shall  also  apply  in  the  case  of  any  regulations 
issued  under  section  163(f)(2)(C)  of  the  Internal  Revenue  Code  of 
1954  ((is  added  by  this  section)  except  that  the  date  on  which 
such  regulations  take  effect  shall  be  substituted  for  "August  10, 
1982". 

SEC.  311.  RETURNS  OF  BROKERS. 

(a)  General  Rule. — 

(1)  Returns. — Section  6045  (relating  to  returns  of  brokers)  is 
amended  to  read  as  follows: 
"SEC  6045.  RETURNS  OF  BROKERS. 

"(a)  General  Rule. — Every  person  doing  business  as  a  broker 
shall,  when  required  by  the  Secretary,  make  a  return,  in  accordance 
with  such  regulations  as  the  Secretary  may  prescribe,  showing  the 
name  and  address  of  each  customer,  with  such  details  regarding 
gross  proceeds  and  such  other  information  as  the  Secretary  may  by 
forms  or  regulations  require  with  respect  to  such  business. 

"(b)  Statements  To  Be  Furnished  to  Customers. — Every  person 
making  a  return  under  subsection  (a)  shall  furnish  to  each  customer 


295 


whose  name  is  set  forth  in  such  return  a  written  statement  show- 
ing— 

"(1)  the  name  and  address  of  the  person  making  such  return, 
and 

"(2)  the  information  shown  on  such  return  with  respect  to 
such  customer. 

The  written  statement  required  under  the  preceding  sentence  shall 
be  furnished  to  the  customer  on  or  before  January  31  of  the  year  fol- 
lowing the  calendar  year  for  which  the  return  under  subsection  (a) 
was  made. 

"(c)  Definitions. — For  purposes  of  this  section — 
"(1)  Broker. — The  term  'broker'  includes — 
"(A)  a  dealer, 

"(B)  a  barter  exchange,  and 

"(C)  any  other  person  who  (for  a  consideration)  regularly 
acts  as  a  middleman  with  respect  to  property  or  services. 
"(2)  Customer. — The  term  'customer'  means  any  person  for 
whom  the  broker  has  transacted  any  business. 

"(3)  Barter  exchange. — The  term  'barter  exchange1  means 
any  organization  of  members  providing  property  or  services  who 
jointly  contract  to  trade  or  barter  such  property  or  services.  " 

(2)  Penalty. — Paragraph  (1)  of  section  6678  (relating  to  pen- 
alty for  failure  to  furnish  certain  statements)  is  amended — 

(A)  by  inserting  "6045(b), "  after  "6044(e),  ",  and 

(B)  by  inserting  "6045(a), "  after  "6044(a)(1), 

(b)  Barter  Exchange  Treated  as  Third-Party  Record- 
keeper. — Paragraph  (3)  of  section  7609(a)  (defining  third-party  re- 
cordkeeper)  is  amended  by  striking  out  "and"  at  the  end  of  subpara- 
graph (E),  by  striking  out  the  period  at  the  end  of  subparagraph  (F) 
and  inserting  in  lieu  thereof  ";  and",  and  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(G)  any  barter  exchange  (as  defined  in  section 
6045(c)(3)). " 

(c)  Effective  Dates. — 

(1)  Subsection  (a). — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act,  except 
that — 

(A)  regulations  relating  to  reporting  by  commodities  and 
securities  brokers  shall  be  issued  under  section  6045  of  the 
Internal  Revenue  Code  of  1954  (as  amended  by  this  Act) 
within  6  months  after  the  date  of  the  enactment  of  this 
Act,  and 

(B)  such  regulations  shall  not  apply  to  transactions  oc- 
curring before  January  1,  1983. 

(2)  Subsection  (b). — The  amendments  made  by  subsection  (b) 
shall  apply  to  summonses  served  after  December  31,  1982. 

SEC.  312.  INFORMATION  REPORTING  REQUIREMENTS  FOR  PAYMENTS  OF 
REMUNERATION  FOR  services  AND  DIRECT  SALES. 

(a)  General  Rule.— Subpart  B  of  part  III  of  subchapter  A  of 
chapter  61  (relating  to  information  concerning  transactions  with 
other  persons)  is  amended  by  inserting  after  section  6041  the  follow- 
ing new  section: 
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"SEC.  6041 A.  RETURNS  REGARDING  PAYMENTS  OF  REMUNERATION  FOR 
SERVICES  AND  DIRECT  SALES. 

"(a)  Returns  Regarding  Remuneration  for  Services. — If— 
"(1)  any  service-recipient  engaged  in  a  trade  or  business  pays 
in  the  course  of  such  trade  or  business  during  any  calendar  year 
remuneration  to  any  person  for  services  performed  by  such 
person,  and 

"(2)  the  aggregate  of  such  remuneration  paid  to  such  person 
during  such  calendar  year  is  $600  or  more, 
then  the  service-recipient  shall  make  a  return,  according  to  the 
forms  or  regulations  prescribed  by  the  Secretary,  setting  forth  the 
aggregate  amount  of  such  payments  and  the  name  and  address  of 
the  recipient  of  such  payments.  For  purposes  of  the  preceding  sen- 
tence, the  term  'service-recipient1  means  the  person  for  whom  the 
service  is  performed. 

"(b)  Direct  Sales  of  $5,000  or  More.— 
"(1)  In  general.— If— 

"(A)  any  person  engaged  in  a  trade  or  business  in  the 
course  of  such  trade  or  business  during  any  calendar  year 
sells  consumer  products  to  any  buyer  on  a  buy-sell  basis,  a 
deposit-commission  basis,  or  any  similar  basis  which  the 
Secretary  prescribes  by  regulations,  for  resale  (by  the  buyer 
or  any  other  person)  in  the  home  or  otherwise  than  in  a  per- 
manent retail  establishment,  and 

"(B)  the  aggregate  amount  of  the  sales  to  such  buyer 
during  such  calendar  year  is  $5,000  or  more, 
then  such  person  shall  make  a  return,  according  to  the  forms  or 
regulations  prescribed  by  the  Secretary,  setting  forth  the  name 
and  address  of  the  buyer  to  whom  such  sales  are  made. 
"(2)  Definitions. — For  purposes  of  paragraph  (1)— 

"(A)  Buy-sell  basis. — A  transaction  is  on  a  buy-sell  basis 
if  the  buyer  performing  the  services  is  entitled  to  retain 
part  or  all  of  the  difference  between  the  price  at  which  the 
buyer  purchases  the  product  and  the  price  at  which  the 
buyer  sells  the  product  as  part  or  all  of  the  buyers  remu- 
neration for  the  services,  and 

"(B)  Deposit-commission  basis. — A  transaction  is  on  a 
deposit-commission  basis  if  the  buyer  performing  the  serv- 
ices is  entitled  to  retain  part  or  all  of  a  purchase  deposit 
paid  by  the  consumer  in  connection  with  the  transaction  as 
part  or  all  of  the  buyers  remuneration  for  the  services. 
"(c)  Certain  Services  Not  Included.— No  return  shall  be  re- 
quired under  subsection  (a)  or  (b)  if  a  statement  with  respect  to  the 
services  is  required  to  be  furnished  under  section  6051,  6052,  or 
6053. 

"(d)  Applications  to  Governmental  Units. — 

"(1)  Treated  as  persons. — The  term  'person'  includes  any 
governmental  unit  (and  any  agency  or  instrumentality  thereof). 

"(2)  Special  rules. — In  the  case  of  any  payment  by  a  govern- 
mental entity  or  any  agency  or  instrumentality  thereof— 

"(A)  subsection  (a)  shall  be  applied  without  regard  to  the 
trade  or  business  requirement  contained  therein,  and 
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"(B)  any  return  under  this  section  shall  be  made  by  the 
officer  or  employee  having  control  of  the  payment  or  appro- 
priately designated  for  the  purpose  of  making  such  return. 
"(e)  Statements  To  Be  Furnished  to  Persons  With  Respect  to 
Whom  Information  Is  Required  To  Be  Furnished. — Every  person 
required  to  make  a  return  under  subsection  (a)  or  (b)  shall  furnish 
to  each  person  whose  name  is  required  to  be  set  forth  in  such  return 
a  written  statement  showing — 

"(1)  the  name  and  address  of  the  person  required  to  make 
such  return,  and 

"(2)  in  the  case  of  subsection  (a),  the  aggregate  amount  of  pay- 
ments to  the  person  required  to  be  shown  on  such  return. 
The  written  statement  required  under  the  preceding  sentence  shall 
be  furnished  to  the  person  on  or  before  January  31  of  the  year  fol- 
lowing the  calendar  year  for  which  the  return  under  subsection  (a) 
was  made. 

"(f)  Recipient  To  Furnish  Name,  Address,  and  Identification 
Number;  Inclusion  on  Return. — 

"(1)  Furnishing  of  information. — Any  person  with  respect 
to  whom  a  return  or  statement  is  required  under  this  section  to 
be  made  by  another  person  shall  furnish  to  such  other  person 
his  name,  address,  and  identification  number  at  such  time  and 
in  such  manner  as  the  Secretary  may  prescribe  by  regulations. 

"(2)  Inclusion  on  return. — The  person  to  whom  an  identifi- 
cation number  is  furnished  under  paragraph  (1)  shall  include 
such  number  on  any  return  which  such  person  is  required  to 
file  under  this  section  and  to  which  such  identification  number 
relates. " 

(b)  Penalty  for  Failure  to  File  Statement.— Section  6678(1) 
(relating  to  failure  to  file  statement)  is  amended — 

(1)  by  inserting  "6041A(e),  "  after  "6041(d),  ",  and 

(2)  by  inserting  "6041A(a)  or  (b),  "  after  "6041(a),  ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  payments  and  sales  made  after  December  31,  1982. 

SEC.  313.  STATE  AND  LOCAL  INCOME  TAX  REFUNDS. 

(a)  In  General. — Subpart  B  of  part  III  of  subchapter  A  of  chap- 
ter 61  (relating  to  information  concerning  transactions  with  other 
persons)  is  amended  by  adding  at  the  end  thereof  the  following  new 
section: 

"SEC.  6050E.  STATE  AND  LOCAL  INCOME  TAX  REFUNDS. 

"(a)  Requirement  of  Reporting. — Every  person  who,  with  re- 
spect to  any  individual,  during  any  calendar  year  makes  payments 
of  refunds  of  State  or  local  income  taxes  (or  allows  credits  or  offsets 
with  respect  to  such  taxes)  aggregating  $10  or  more  shall  make  a 
return  according  to  forms  or  regulations  prescribed  by  the  Secretary 
setting  forth  the  aggregate  amount  of  such  payments,  credits,  or  off- 
sets, and  the  name  and  address  of  the  individual  with  respect  to 
whom  such  payment,  credit,  or  offset  was  made. 

"(b)  Statements  To  Be  Furnished  to  Individuals  With  Re- 
spect to  Whom  Information  Is  Furnished.— Every  person  making 
a  return  under  subsection  (a)  shall  furnish  to  each  individual  whose 
name  is  set  forth  in  such  return  a  written  statement  showing — 
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"(1)  the  name  of  the  State  or  political  subdivision  thereof, 
and 

"(2)  the  aggregate  amount  shown  on  the  return  of  refunds, 
credits,  and  offsets  to  the  individual. 
The  written  statement  required  under  the  preceding  sentence  shall 
be  furnished  to  the  individual  during  January  of  the  calendar  year 
following  the  calendar  year  for  which  the  return  under  subsection 
(a)  was  made. 

"(c)  Person  Defined. — For  purposes  of  this  section,  the  term 
'person '  means  the  officer  or  employee  having  control  of  the  payment 
of  the  refunds  (or  the  allowance  of  the  credits  or  offsets)  or  the 
person  appropriately  designated  for  purposes  of  this  section.  " 

(b)  Conforming  Amendment. — The  table  of  sections  for  subpart 
B  of  part  III  of  subchapter  A  of  chapter  61  is  amended  by  adding  at 
the  end  thereof  the  following  new  item: 

"Sec.  6050E.  State  and  local  income  tax  refunds.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  payments  of  refunds,  and  credits  and  offsets  made,  after 
December  31,  1982. 

SEC.  314.  EMPLOYER  REPORTING  WITH  RESPECT  TO  TIPS. 

(a)  In  General. — Section  6053  (relating  to  reporting  of  tips)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(c)  Reporting  Requirements  Relating  to  Certain  Large 
Food  or  Beverage  Establishments. — 

"(1)  Report  to  secretary. — In  the  case  of  a  large  food  or 
beverage  establishment,  each  employer  shall  report  to  the  Secre- 
tary, at  such  time  and  manner  as  the  Secretary  may  prescribe 
by  regulation,  the  following  information  with  respect  to  each 
calendar  year: 

"(A)  The  gross  receipts  of  such  establishment  from  the 
provision  of  food  and  beverages  (other  than  nonallocable  re- 
ceipts). 

"(B)  The  aggregate  amount  of  charge  receipts  (other  than 
nonallocable  receipts). 

"(C)  The  aggregate  amount  of  charged  tips  shown  on  such 
charge  receipts. 
"(D)  The  sum  of— 

"(i)  the  aggregate  amount  reported  by  employees  to 
the  employer  under  subsection  (a),  plus 

"(ii)  the  amount  the  employer  is  required  to  report 
under  section  6041  with  respect  to  service  charges  of 
less  than  10  percent. 
"(E)  With  respect  to  each  employee,  the  amount  allocated 
to  such  employee  under  paragraph  (3). 
"(2)  Furnishing  of  statement  to  employees. — Each  em- 
ployer described  in  paragraph  (1)  shall  furnish,  in  such  manner 
as  the  Secretary  may  prescribe  by  regulations,  to  each  employee 
of  the  large  food  or  beverage  establishment  a  written  statement 
for  each  calendar  year  showing  the  following  information: 
"(A)  The  name  and  address  of  such  employer. 
"(B)  The  name  of  the  employee. 
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"(C)  The  amount  allocated  to  the  employee  under  para- 
graph (3)  for  all  payroll  periods  ending  within  the  calendar 
year. 

Any  statement  under  this  paragraph  shall  be  furnished  to  the 
employee  during  January  of  the  calendar  year  following  the  cal- 
endar year  for  which  such  statement  is  made. 

"(3)  Employee  allocation  of  8  percent  of  gross  re- 
ceipts.— 

"(A)  In  general. — For  purposes  of  paragraphs  (1)(E)  and 
(2)(C),  the  employer  of  a  large  food  or  beverage  establish- 
ment shall  allocate  (as  tips  for  purposes  of  the  requirements 
of  this  subsection)  among  employees  performing  services 
during  any  payroll  period  who  customarily  receive  tip 
income  an  amount  equal  to  the  excess  of— 

"(i)  8  percent  of  the  gross  receipts  (other  than  nonal- 
locable  receipts)  of  such  establishment  for  the  payroll 
period,  over 

"(ii)  the  aggregate  amount  reported  by  such  employ- 
ees to  the  employer  under  subsection  (a)  for  such  period. 
"(B)  Method  of  allocation. — The  employer  shall  allo- 
cate the  amount  under  subparagraph  (A) — 

"(i)  on  the  basis  of  a  good  faith  agreement  by  the  em- 
ployer and  the  employees,  or 

"(ii)  in  the  absence  of  an  agreement  under  clause  (i), 
in  the  manner  determined  under  regulations  prescribed 
by  the  Secretary. 
"(C)  The  secretary  may  lower  the  percentage  re- 
quired to  be  allocated. — The  Secretary  may  reduce  (but 
not  below  5  percent)  the  percentage  of  gross  receipts  re- 
quired to  be  allocated  under  subparagraph  (A)  where  he  de- 
termines that  the  percentage  of  gross  receipts  constituting 
tips  is  less  than  8  percent. 
"(4)  Large  food  or  beverage  establishment. — For  pur- 
poses of  this  subsection,  the  term  large  food  or  beverage  estab- 
lishment' means  any  trade  or  business  (or  portion  thereof) — 
"(A)  which  provides  food  or  beverages, 
"(B)  with  respect  to  which  the  tipping  of  employees  serv- 
ing food  or  beverages  by  customers  is  customary,  and 

"(C)  which  normally  employed  more  than  10  employees 
on  a  typical  business  day  during  the  preceding  calendar 
year. 

For  purposes  of  subparagraph  (C),  rules  similar  to  the  rules  of 
subsections  (a)  and  (b)  of  section  52  shall  apply  under  regula- 
tions prescribed  by  the  Secretary. 

"(5)  Employer  not  to  be  liable  for  wrong  allocations. — 
The  employer  shall  not  be  liable  to  any  person  if  any  amount  is 
improperly  allocated  under  paragraph  (3)(A)(ii)  if  such  alloca- 
tion is  done  in  accordance  with  the  regulations  prescribed 
under  paragraph  (3)(A)(ii). 

"(6)  NOM ALLOCABLE  RECEIPTS  DEFINED. — For  purposes  of  this 

sebsection,  the  term  'nonallocable  receipts '  means  receipts  which 
are  allocable  to — 

"(A)  carry  out  sales,  or 
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"(B)  services  with  respect  to  which  a  service  charge  of  10 
percent  or  more  is  added. 
"(7)  Application  to  new  businesses. — The  Secretary  shall 
prescribe  regulations  for  the  application  of  this  subsection  to 
new  businesses. " 

(b)  Penalty  for  Failure  To  Furnish  Statement.— Subpara- 
graph (D)  of  section  6678(3)  is  amended  by  striking  out  "section 
6053(b)"  and  inserting  in  lieu  thereof  "subsection  (b)  or  (c)  of  section 
6053(c). " 

(c)  Study  of  Tip  Compliance. — The  Secretary  of  the  Treasury  or 
his  delegate  shall  submit  before  January  1,  1987,  to  the  Committee 
on  Ways  and  Means  of  the  House  of  Representatives  and  to  the 
Committee  on  Finance  of  the  Senate  a  report  with  respect  to  tip  com- 
pliance in  the  food  and  beverage  service  industry.  Such  study  shall 
include,  but  not  be  limited  to,  an  analysis  of  tipping  patterns,  tip- 
sharing  arrangements,  and  tip  compliance  patterns. 

(d)  Conforming  Amendment. — The  last  sentence  of  section  6001 
(relating  to  notice  or  regulations  requiring  records,  statements,  and 
special  returns)  is  amended  by  inserting  ",  records  necessary  to 
comply  with  section  6053(c),"  after  "charge  receipts". 

(e)  Effective  Dates. — 

(1)  In  general.  The  amendments  made  by  this  section  shall 
apply  to  calendar  years  beginning  after  December  31,  1982. 

(2)  Special  rule  for  1983.  For  purposes  of  section  60543(c)  of 
the  Internal  Revenue  Code  of  1954,  in  the  case  of  payroll  peri- 
ods ending  before  April  1,  1983,  an  employer  must  only  report 
with  respect  to  such  periods — 

(A)  amounts  described  in  subparagraphs  (A),  (B),  (C),  and 
(D)  of  section  6053(c)(1)  of  such  Code,  and 

(B)  the  name,  and  identification  number,  wages  paid  to, 
and  tips  reported  by,  each  tipped  employee. 

PART  II— PROVISIONS  TO  IMPROVE  REPORTING  GENERALLY 

SEC.  315.  INCREASED  PENALTIES  FOR  FAILURE  TO  FILE  INFORMATION 
RETURN  OR  TO  FURNISH  STATEMENT. 

(a)  In  General. — Subsection  (a)  of  section  6652  (relating  to  failure 
to  file  certain  information  returns,  etc.)  is  amended  to  read  as  fol- 
lows: 

"(a)  Returns  Relating  to  Information  at  Source,  Payments 
of  Dividends,  Etc.,  and  Certain  Transfers  of  Stock.— 
"(1)  In  general.— In  the  case  of  each  failure — 

"(A)  to  file  a  statement  of  the  amount  of  payments  to  an- 
other person  required  by — 

"(i)  section  6041  (a)  or  (b)  (relating  to  certain  infor- 
mation at  source), 

('(ii)  section  6042(a)(1)  (relating  to  payments  of  divi- 
dends), 

"(Hi)  section  6044(a)(1)  (relating  to  payments  of  pa- 
tronage dividends), 

"(iv)  section  6049(a)  (relating  to  payments  of  interest), 
(v)  section  6050A(a)  (relating  to  reporting  require- 
ments of  certain  fishing  boat  operators),  or 
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"(vi)  section  6042(e),  60U(f),  6049(e),  or  6051(d)  (relat- 
ing to  information  returns  with  respect  to  income  tax 
withheld),  or 
"(B)  to  make  a  return  required  by — 

"(i)  subsection  (a)  or  (b)  of  section  6041A  (relating  to 
returns  of  direct  sellers), 

"(ii)  section  6045  (relating  to  returns  of  brokers), 
"(Hi)  section  6052(a)  (relating  to  reporting  payment  of 
wages  in  the  form  of  group  term  life  insurance) ,  or 

"(iv)  section  6053(c)(1)  (relating  to  reporting  with 
respect  to  certain  tips), 
on  the  date  prescribed  therefor  (determined  with  regard  to  any 
extension  of  time  for  filing),  unless  it  is  shown  that  such  failure 
is  due  to  reasonable  cause  and  not  to  willful  neglect,  there  shall 
be  paid  (upon  notice  and  demand  by  the  Secretary  and  in  the 
same  manner  as  tax),  by  the  person  failing  to  file  a  statement 
referred  to  in  subparagraph  (A)  or  failing  to  make  a  return  re- 
ferred to  in  subparagraph  (B),  $50  for  each  such  failure,  but  the 
total  amount  imposed  on  the  delinquent  person  for  all  such 
failures  during  any  calendar  year  shall  not  exceed  $50,000. 

"(2)  Penalty  in  case  of  intentional  disregard— If  1  or 
more  failures  to  which  paragraph  (1)  applies  are  due  to  inten- 
tional disregard  of  the  filing  requirement,  then  with  respect  to 
such  failures — 

"(A)  the  penalty  imposed  under  paragraph  (1)  shall  not 
be  less  than  an  amount  equal  to — 

"ffl  in  the  case  of  a  return  not  described  in  clauses 
(ii)  and  (Hi),  10  percent  of  the  aggregate  amount  of  the 
items  required  to  be  reported, 

"(ii)  in  the  case  of  a  return  required  to  be  filed  by 
section  6045,  5  percent  of  the  gross  proceeds  required  to 
be  reported,  and 

"(Hi)  in  the  case  of  a  return  required  to  be  filed  by 
section  6041A(b),  $100  for  each  such  failure,  and 
"(B)  the  $50,000  limitation  under  paragraph  (1)  shall  not 
apply. " 

(b)  Increase  in  Addition  to  Tax  for  Failure  To  File  Certain 
Returns  or  Statements  in  Connection  With  Plans  of  De- 
ferred Compensation. — Subsection  (f)  of  section  6652  (relating  to 
information  required  in  connection  with  certain  plans  of  deferred 
compensation)  is  amended — 

(1)  by  striking  out  "$10"  and  inserting  in  lieu  thereof  "$25", 
and 

(2)  by  striking  out  "$5,000"  and  inserting  in  lieu  thereof 
"$15,000". 

(c)  Increase  in  Civil  Penalty  for  Failure  To  Furnish  Certain 
Statements. — Section  6678  (relating  to  failure  to  furnish  certain 
statements)  is  amended — 

(1)  by  striking  out  "$10"  and  inserting  in  lieu  thereof  "$50", 
and 

(2)  by  striking  out  "$25,000"  and  inserting  in  lieu  thereof 
"$50,000". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  with  respect  to  returns  or  statements  the  due  date  for 
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the  filing  of  which  (without  regard  to  extensions)  is  after  December 
31,  1982. 

SEC.  316.  INCREASE  IN  CIVIL  PENALTY  ON  FAILURE  TO  SUPPLY  IDENTIFY- 
ING NUMBERS. 

(a)  In  General.— Subsection  (a)  of  section  6676  (relating  to  failure 
to  supply  identifying  numbers)  is  amended  to  read  as  follows: 

"(a)  Civil  Penalties. — 

"(1)  In  general. — If  any  person  who  is  required  by  regula- 
tions prescribed  under  section  6109 — 

"(A)  to  include  his  taxpayer  identification  number  in  any 
return,  statement,  or  other  document, 

"(B)  to  furnish  his  taxpayer  identification  number  to  an- 
other person,  or 

"(C)  to  include  in  any  return,  statement,  or  other  docu- 
ment made  with  respect  to  another  person  the  taxpayer 
identification  number  of  such  other  person, 
fails  to  comply  with  such  requirement  at  the  time  prescribed  by 
such  regulations,  such  person  shall,  unless  it  is  shown  that 
such  failure  is  due  to  reasonable  cause  and  not  to  willful  ne- 
glect, pay  a  penalty  of  $5  for  each  such  failure  described  in  sub- 
paragraph (A)  and  $50  for  each  such  failure  described  in  sub- 
paragraph (B)  or  (C),  except  that  the  total  amount  imposed  on 
such  person  for  all  such  failures  during  any  calendar  year  shall 
not  exceed  $50,000. 

"(2)  Taxpayer  identification  number  defined. — The  term 
'taxpayer  identification  number'  means  the  identifying  number 
assigned  to  a  person  under  section  6109.  " 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  returns  the  due  date  for  the  filing  of  which 
(without  regard  to  extensions)  is  after  December  31,  1982. 

SEC.  317.  EXTENSION  OF  WITHHOLDING  TO  CERTAIN  PAYMENTS  WHERE 
IDENTIFYING  NUMBER  NOT  FURNISHED  OR  INACCURATE. 

(a)  In  General. — Section  3402  (relating  to  withholding  at  source) 
is  amended  by  adding  at  the  end  thereof  the  following  new  subsec- 
tion: 

"(s)  Extension  of  Withholding  to  Certain  Payments  Where 
Identifying  Number  Not  Furnished  or  Inaccurate. — 

"(1)  In  general. — If,  in  the  case  of  any  backup  withholding 
payment — 

"(A)  the  payee  fails  to  furnish  his  taxpayer  identification 
number  to  the  payor,  or 

"(B)  the  Secretary  notifies  the  payor  that  the  number  fur- 
nished by  the  payee  is  incorrect, 
then  the  payor  shall  deduct  and  withhold  from  such  payment  a 
tax  equal  to  15  percent  of  such  payment. 

"(2)  Period  for  which  withholding  is  in  effect. — 

"(A)  Failure  to  furnish  number.— In  the  case  of  any 
failure  described  in  subparagraph  (A)  of  paragraph  (1), 
paragraph  (1)  shall  apply  to  any  backup  withholding  pay- 
ment made  during  the  period  during  which  the  taxpayer 
identification  number  has  not  been  furnished. 

"(B)  Notification  of  incorrect  number. — In  any  case 
where  there  is  a  notification  described  in  subparagraph  (B) 
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of  paragraph  (1),  paragraph  (1)  shall  apply  to  any  backup 
withholding  payment  made — 

"(i)  after  the  close  of  the  15th  day  after  the  day  on 
which  the  payor  was  so  notified,  and 

"(ii)  before  the  payee  furnishes  another  taxpayer 
identification  number. 

"(C)  15 -DAY  GRACE  PERIODS. — 

"(i)  After  correction. — Unless  the  payor  otherwise 
elects,  paragraph  (1)  shall  also  apply  to  any  backup 
withholding  payment  made  after  the  close  of  the  period 
described  in  subparagraph  (A)  or  (B)  (as  the  case  may 
be)  and  before  the  16th  day  after  the  close  of  such 
period. 

"(ii)  After  notification. — If  the  payor  so  elects, 
paragraph  (1)  shall  also  apply  to  any  backup  withhold- 
ing payment  made  during  the  15-day  period  described 
in  clause  (i)  of  subparagraph  (B). 
"(3)  Backup  withholding  payments. — 

"(A)  In  general. — For  purposes  of  this  subsection,  the 
term  'backup  withholding  payment'  means  any  payment  of 
a  kind,  and  to  a  payee,  required  to  be  shown  on  a  return 
required  under — 

"(i)  section  6041  (a)  or  (b)  (relating  to  certain  infor- 
mation at  source), 

"(ii)  section  6041A(a)  (relating  to  returns  regarding 
payments  to  nonemployees), 

"(Hi)  section  6042(a)  (relating  to  payments  of  divi- 
dends), 

"(iv)  section  6044  (relating  to  returns  regarding  pa- 
tronage dividends)  but  only  to  the  extent  of  payments 
of  money, 

"(v)  section  6045  (relating  to  returns  of  brokers), 
"(vi)  section  6049(a)  (relating  to  payments  of  interest), 

or 

"(vii)  section  6050A  (relating  to  reporting  require- 
ments of  certain  fishing  boat  operators),  but  only  to  the 
extent  of  payments  of  the  proceeds  of  the  catch. 
"(B)  Special  rule. — For  purposes  of  this  subsection,  the 
determination  of  whether  any  payment  is  of  a  kind  re- 
quired to  be  shown  on  a  return  described  in  subparagraph 
(A)  shall  be  made  without  regard  to  any  minimum  amount 
which  must  be  paid  before  a  return  is  required. 
"(4)  Payments  must  aggregate  $600  before  withholding 
required  from  payments  described  in  section  6041(a)  or 
60U1A. — In  the  case  of  any  payment  which  is  of  a  kind  required 
to  be  shown  on  a  return  required  under  section  6041(a)  or 
6041A(a)  and  which  is  made  during  any  calendar  year,  no 
amount  shall  be  deducted  and  withheld  with  respect  to  such 
payment  unless — 

"(A)  the  aggregate  amount  of  such  payment  and  all  previ- 
ous such  payments  to  the  payee  involved  during  such  calen- 
dar year  equals  or  exceeds  $600, 
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"(B)  the  payor  was  required  under  section  6041(a)  or 
6041A(a)  to  file  a  return  for  the  preceding  calendar  year 
with  respect  to  payments  to  the  payee  involved,  or 

"(C)  during  the  preceding  calendar  year  the  payor  made 
backup  withholding  payments  to  the  payee  with  respect  to 
which  amounts  were  required  to  be  deducted  and  withheld 
under  paragraph  (1). 
"(5)  Definitions  and  special  rules. — For  purposes  of  this 
bsection — 

"(A)  Obviously  incorrect  number.— A  payee  shall  be 
treated  as  failing  to  furnish  his  taxpayer  identification 
number  if  the  number  furnished  does  not  contain  the 
proper  number  of  digits. 

"(B)  Payee  furnishes  2  incorrect  numbers.— If  the 
payee  furnishes  a  payor  2  incorrect  numbers,  the  payor 
shall,  after  receiving  notice  of  the  second  incorrect  number, 
treat  the  payee  as  not  having  furnished  another  taxpayer 
identification  number  under  paragraph  (2)(B)(ii)  until  the 
day  on  which  the  payor  receives  notification  from  the  Secre- 
tary that  a  correct  taxpayer  identification  number  has  been 
furnished. 

"(C)  Exception  for  payments  to  certain  payees.— 
Paragraph  (1)  shall  not  apply  to  any  payment  made  to — 

"(i)   the    United   States    (as   defined    in  section 

3455(a)(3)), 

"(ii)  any  State  (as  defined  in  section  3455(a)(2)), 
"(Hi)  an  organization  which  is  exempt  from  taxation 
under  section  501(a), 

"(iv)  any  foreign  government  (as  defined  in  section 
3455(a)(4))  or  international  organization  (as  defined  in 
section  3455(a)(5)),  or 

"(v)  any  other  person  specified  in  regulations. 
"(D)  Taxpayer  identification  number. — The  term  'tax- 
payer identification  number'  means  the  identifying  number 
assigned  to  a  person  under  section  6109. 

"(E)  Amounts  for  which  withholding  otherwise  re- 
quired.— No  tax  shall  be  deducted  or  withheld  under  this 
subsection  with  respect  to  any  amount  for  which  withhold- 
ing is  otherwise  required  by  this  title. 

"(F)  Exemption  while  waiting  for  number.— The  Sec- 
retary shall  prescribe  regulations  for  exemptions  from  the 
tax  imposed  by  paragraph  (1)  during  periods  during  which 
a  person  is  waiting  for  receipt  of  a  taxpayer  identification 
number. 

"(G)  Nominees. — In  the  case  of  a  backup  withholding 
payment  described  in  clause  (i)  or  (v)  of  paragraph  (3)(A)  to 
a  nominee,  in  the  manner  provided  in  regulations,  both  the 
nominee  and  the  ultimate  payee  shall  be  treated  as  the 
payee. 

"(H)  Requirement  of  notice  to  payee.  —  Whenever  the 
Secretary  notifies  a  payor  under  paragraph  (1)(B)  that  the 
taxpayer  identification  number  furnished  by  any  payee  is 
incorrect,  the  Secretary  shall  at  the  same  time  furnish  a 
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copy  of  such  notice  to  the  payor,  and  the  payor  shall 
promptly  furnish  such  copy  to  the  payee. 

"(I)  Requirement  of  notice  to  secretary. — If  the  Sec- 
retary notifies  a  payor  under  paragraph  (1)(B)  that  the  tax- 
payer identification  number  furnished  by  any  payee  is  in- 
correct and  such  payee  subsequently  furnishes  another  tax- 
payer identification  number  to  the  payor,  the  payor  shall 
promptly  notify  the  Secretary  of  the  other  taxpayer  identifi- 
cation number  so  furnished. 

"(J)  Coordination  with  other  sections. — For  purposes 
of  section  31,  this  chapter  (other  than  subsection  (n)  of  this 
section),  and  so  much  of  subtitle  F  (other  than  section  7205) 
as  relates  to  this  chapter,  payments  which  are  subject  to 
withholding  under  this  subsection  shall  be  treated  as  if 
they  were  wages  paid  by  an  employer  to  an  employee. " 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  payments  made  after  December  31,  1983. 

SEC.  318.  MINIMUM  PENALTY  FOR  EXTENDED  FAILURE  TO  FILE. 

(a)  In  General. — Subsection  (a)  of  section  6651  (relating  to  failure 
to  file  tax  return  or  to  pay  tax)  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence: 

"In  the  case  of  a  failure  to  file  a  return  of  tax  imposed  by  chapter  1 
within  60  days  of  the  date  prescribed  for  filing  of  such  return  (deter- 
mined with  regard  to  any  extensions  of  time  for  filing),  unless  it  is 
shown  that  such  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect,  the  addition  to  tax  under  paragraph  (1)  shall  not  be 
less  than  the  lesser  of  $100  or  100  percent  of  the  amount  required  to 
be  shown  as  tax  on  such  return.  " 

(b)  Conforming  Amendments. — Section  6651(c)(1)  (relating  to  ad- 
ditions under  more  than  one  paragraph)  is  amended — 

(1)  by  adding  at  the  end  of  subparagraph  (A)  the  following 
new  sentence:  "In  any  case  described  in  the  last  sentence  of  sub- 
section (a),  the  amount  of  the  addition  under  paragraph  (1)  of 
subsection  (a)  shall  not  be  reduced  under  the  preceding  sentence 
below  the  amount  provided  in  such  last  sentence.  ",  and 

(2)  by  inserting  "(determined  without  regard  to  the  last  sen- 
tence of  such  subsection)"  after  "paragraph  (1)  of  subsection  (a)" 
in  subparagraph  (B). 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  returns  the  due  date  for  filing  of  which  (including  exten- 
sions) is  after  December  31,  1982. 

SEC.  319.  INFORMATION  RETURNS. 

Section  6011  (relating  to  general  requirement  of  return,  statement, 
or  list)  is  amended  by  redesignating  subsection  (e)  as  subsection  (f) 
and  by  inserting  after  subsection  (d)  the  following  new  subsection: 

"(e)  Regulations  Requiring  Returns  on  Magnetic  Tape, 
Etc. — The  Secretary  shall  prescribe  regulations  providing  standards 
for  determining  which  returns  must  be  filed  on  magnetic  media  or 
in  other  machine-readable  form.  The  Secretary  may  not  require  re- 
turns of  any  tax  imposed  by  subtitle  A  on  individuals,  estates,  and 
trusts  to  be  other  than  on  paper  forms  supplied  by  the  Secretary.  In 
prescribing  such  regulations,  the  Secretary  shall  take  into  account 
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(among  other  relevant  factors)  the  ability  of  the  taxpayer  to  comply 
at  a  reasonable  cost  with  such  a  filing  requirement.  " 

Subtitle  C — Abusive  Tax  Shelters,  Etc.;  Substan- 
tial Underpayments;  False  Documents;  Frivo- 
lous Returns 

PART  I— ABUSIVE  TAX  SHELTERS,  ETC. 

SEC.  320.  PENALTY  FOR  PROMOTING  ABUSIVE  TAX  SHELTERS,  ETC. 

(a)  General  Rule. — Subchapter  B  of  chapter  68  (relating  to  as- 
sessable penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"SEC.  6700.  PROMOTING  ABUSIVE  TAX  SHELTERS,  ETC. 
"(a)  Imposition  of  Penalty.— Any  person  who — 

"(1)(A)  organizes  (or  assists  in  the  organization  of) — 
"(i)  a  partnership  or  other  entity, 
"(ii)  any  investment  plan  or  arrangement,  or 
"(Hi)  any  other  plan  or  arrangement,  or 
"(B)  participates  in  the  sale  of  any  interest  in  an  entity  or 
plan  or  arrangement  referred  to  in  subparagraph  (A),  and 

"(2)  makes  or  furnishes  (in  connection  with  such  organization 
or  sale) — 

"(A)  a  statement  with  respect  to  the  allowability  of  any 
deduction  or  credit,  the  excludability  of  any  income,  or  the 
securing  of  any  other  tax  benefit  by  reason  of  holding  an 
interest  in  the  entity  or  participating  in  the  plan  or  ar- 
rangement which  the  person  knows  or  has  reason  to  know 
is  false  or  fraudulent  as  to  any  material  matter,  or 

"(B)  a  gross  valuation  overstatement  as  to  any  material 
matter, 

shall  pay  a  penalty  equal  to  the  greater  of  $1,000  or  10  percent 
of  the  gross  income  derived  or  to  be  derived  by  such  person  from 
such  activity. 

"(b)  Rules  Relating  to  Penalty  for  Gross  Valuation  Over- 
statements.— 

"(1)  Gross  valuation  overstatement  defined. — For  pur- 
poses of  this  section,  the  term  'gross  valuation  overstatement' 
means  any  statement  as  to  the  value  of  any  property  or  services 
if- 

"(A)  the  value  so  stated  exceeds  200  percent  of  the 
amount  determined  to  be  the  correct  valuation,  and 

"(B)  the  value  of  such  property  or  services  is  directly  re- 
lated to  the  amount  of  any  deduction  or  credit  allowable 
under  chapter  1  to  any  participant. 
"(2)  Authority  to  waive. — The  Secretary  may  waive  all  or 
any  part  of  the  penalty  provided  by  subsection  (a)  with  respect 
to  any  gross  valuation  overstatement  on  a  showing  that  there 
was  a  reasonable  basis  for  the  valuation  and  that  such  valua- 
tion was  made  in  good  faith. 
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"(c)  Penalty  in  Addition  to  Other  Penalties. — The  penalty  im- 
posed by  this  section  shall  be  in  addition  to  any  other  penalty  pro- 
vided by  law. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  68  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 

"Sec.  6700.  Promoting  abusive  tax  shelters,  etc.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act. 

SEC.  321.  ACTION  TO  ENJOIN  PROMOTERS  OF  ABUSIVE  TAX  SHELTERS,  ETC. 

(a)  General  Rule. — Subchapter  A  of  chapter  76  (relating  to  civil 
actions  by  the  United  States)  is  amended  by  redesignating  section 
7408  as  section  7409  and  by  inserting  after  section  7407  the  follow- 
ing new  section: 

"SEC.  7408.  ACTION  TO  ENJOIN  PROMOTERS  OF  ABUSIVE  TAX  SHELTERS, 
ETC. 

i((a)  Authority  To  Seek  Injunction. — A  civil  action  in  the  name 
of  the  United  States  to  enjoin  any  person  from  further  engaging  in 
conduct  subject  to  penalty  under  section  6700  (relating  to  penalty  for 
promoting  abusive  tax  shelters,  etc.)  may  be  commenced  at  the  re- 
quest of  the  Secretary.  Any  action  under  this  section  shall  be 
brought  in  the  district  court  of  the  United  States  for  the  district  in 
which  such  person  resides,  has  his  principal  place  of  business,  or 
has  engaged  in  conduct  subject  to  penalty  under  section  6700.  The 
court  may  exercise  its  jurisdiction  over  such  action  (as  provided  in 
section  7402(a))  separate  and  apart  from  any  other  action  brought  by 
the  United  States  against  such  person. 

"(b)  Adjudication  and  Decree. — In  any  action  under  subsection 
(a),  if  the  court  finds — 

"(V  that  the  person  has  engaged  in  any  conduct  subject  to 
penalty  under  section  6700  (relating  to  penalty  for  promoting 
abusive  tax  shelters,  etc.),  and 

"(2)  that  injunctive  relief  is  appropriate  to  prevent  recurrence 
of  such  conduct, 

the  court  may  enjoin  such  person  from  engaging  in  such  conduct  or 
in  any  other  activity  subject  to  penalty  under  section  6700. 

"(c)  Citizens  and  Residents  Outside  the  United  States. — If 
any  citizen  or  resident  of  the  United  States  does  not  reside  in,  and 
does  not  have  his  principal  place  of  business  in,  any  United  States 
judicial  district,  such  citizen  or  resident  shall  be  treated  for  pur- 
poses of  this  section  as  residing  in  the  District  of  Columbia.  " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  A 
of  chapter  76  is  amended  by  striking  out  the  last  item  and  inserting 
in  lieu  thereof  the  following: 

"Sec.  7408.  Action  to  enjoin  promoters  of  abusive  tax  shelters,  etc. 
"Sec.  7409.  Cross  references.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act. 
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SEC.  322.  PROCEDURAL  RULES  APPLICABLE  TO  PENALTIES  UNDER  SEC- 
TIONS  6700,  6701,  AND  6702. 

(a)  General  Rule. — Subchapter  B  of  chapter  68  (relating  to  as- 
sessable penalties)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"SEC.  6703.  RULES  APPLICABLE  TO  PENALTIES  UNDER  SECTIONS  6700,  6701, 
AND  6702. 

"(a)  Burden  of  Proof.— In  any  proceeding  involving  the  issue  of 
whether  or  not  any  person  is  liable  for  a  penalty  under  section  6700, 
6701,  or  6702,  the  burden  of  proof  with  respect  to  such  issue  shall  be 
on  the  Secretary. 

"(b)  Deficiency  Procedures  Not  To  Apply.— Subchapter  B  of 
chapter  63  (relating  to  deficiency  procedures)  shall  not  apply  with 
respect  to  the  assessment  or  collection  of  the  penalties  provided  by 
sections  6700,  6701,  and  6702. 

"(c)  Extension  of  Period  of  Collection  Where  Person  Pays 
15  Percent  of  Penalty. — 

(1)  In  general. — If  within  30  days  after  the  day  on  which 
notice  and  demand  of  any  penalty  under  section  6700,  6701,  or 
6702  is  made  against  any  person,  such  person  pays  an  amount 
which  is  not  less  than  15  percent  of  the  amount  of  such  penalty 
and  files  a  claim  for  refund  of  the  amount  so  paid,  no  levy  or 
proceeding  in  court  for  the  collection  of  the  remainder  of  such 
penalty  shall  be  made,  begun,  or  prosecuted  until  the  final  reso- 
lution of  a  proceeding  begun  as  provided  in  paragraph  (2).  Not- 
withstanding the  provisions  of  section  7421(a),  the  beginning  of 
such  proceeding  or  levy  during  the  time  such  prohibition  is  in 
force  may  be  enjoined  by  a  proceeding  in  the  proper  court. 

"(2)  Person  must  bring  suit  in  district  court  to  deter- 
mine his  liability  for  penalty. — If,  within  30  days  after  the 
day  on  which  his  claim  for  refund  of  any  partial  payment  of 
any  penalty  under  section  6700,  6701,  or  6702  is  denied  (or,  if 
earlier,  within  30  days  after  the  expiration  of  6  months  after 
the  day  on  which  he  filed  the  claim  for  refund),  the  person  fails 
to  begin  a  proceeding  in  the  appropriate  United  States  district 
court  for  the  determination  of  his  liability  for  such  penalty, 
paragraph  (1)  shall  cease  to  apply  with  respect  to  such  penalty, 
effective  on  the  day  following  the  close  of  the  applicable  30-day 
period  referred  to  in  this  paragraph. 

"(3)  Suspension  of  running  of  period  of  limitations  on 
collection. — The  running  of  the  period  of  limitations  provided 
in  section  6502  on  the  collection  by  levy  or  by  a  proceeding  in 
court  in  respect  of  any  penalty  described  in  paragraph  (1)  shall 
be  suspended  for  the  period  during  which  the  Secretary  is  pro- 
hibited from  collecting  by  levy  or  a  proceeding  in  court.  " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  68  is  amended  by  adding  at  the  end  thereof  the  following 
new  section: 

"Sec.  6703.  Rules  applicable  to  penalties  under  sections  6700,  6701, 
and  6702.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act. 
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PART II— SUBSTANTIAL  UNDERPAYMENT;  FALSE 
DOCUMENTS;  FRIVOLOUS  RETURNS;  ETC. 

SEC.  323.  PENALTY  FOR  SUBSTANTIAL  UNDERSTATEMENT. 

(a)  In  General. — Subchapter  A  of  chapter  68  (relating  to  addi- 
tions to  tax  and  additional  amounts)  is  amended  by  redesignating 
section  6661  as  section  6662  and  by  inserting  after  section  6660  the 
following  new  section: 

"SEC.  6661.  SUBSTANTIAL  UNDERSTATEMENT  OF  LIABILITY. 

"(a)  Addition  to  Tax. — If  there  is  a  substantial  understatement 
of  income  tax  for  any  taxable  year,  there  shall  be  added  to  the  tax 
an  amount  equal  to  10  percent  of  the  amount  of  any  underpayment 
attributable  to  such  understatement. 
"(b)  Definition  and  Special  Rule.— 

"(1)  Substantial  understatement. — 

"(A)  In  general. — For  purposes  of  this  section,  there  is  a 
substantial  understatement  of  income  tax  for  any  taxable 
year  if  the  amount  of  the  understatement  for  the  taxable 
year  exceeds  the  greater  of— 

'W  10  percent  of  the  tax  required  to  be  shown  on  the 
return  for  the  taxable  year,  or 
"(ii)  $5,000. 

"(B)  Special  rule  for  corporations. — In  the  case  of  a 
corporation  other  than  an  electing  small  business  corpora- 
tion (as  defined  in  section  1371(b))  or  a  personal  holding 
company  (as  defined  in  section  542),  paragraph  (1)  shall  be 
applied  by  substituting  '$10,000'  for  '$5,000'. 
"(2)  Understatement.— 

"(A)  In  general. — For  purposes  of  paragraph  (1),  the 
term  'understatement'  means  the  excess  of— 

"(i)  the  amount  of  the  tax  required  to  be  shown  on 
the  return  for  the  taxable  year,  over 

"(ii)  the  amount  of  the  tax  imposed  which  is  shown 
on  the  return. 

"(B)  Reduction  for  understatement  due  to  position 
of  taxpayer  or  disclosed  item. — The  amount  of  the  un- 
derstatement under  subparagraph  (A)  shall  be  reduced  by 
that  portion  of  the  understatement  which  is  attributable 
to— 

"(i)  the  tax  treatment  of  any  item  by  the  taxpayer  if 
there  is  or  was  substantial  authority  for  such  treat- 
ment, or 

"(ii)  any  item  with  respect  to  which  the  relevant  facts 
affecting  the  item's  tax  treatment  are  adequately  dis- 
closed in  the  return  or  in  a  statement  attached  to  the 
return. 

"(C)  Special  rules  in  cases  involving  tax  shelters. — 
"(i)  In  general. — In  the  case  of  any  item  attributa- 
ble to  a  tax  shelter — 

"(I)  subparagraph  (B)(ii)  shall  not  apply,  and 
"(II)  subparagraph  (B)(i)  shall  not  apply  unless 
(in  addition  to  meeting  the  requirements  of  such 
subparagraph)  the  taxpayer  reasonably  believed 
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that  the  tax  treatment  of  such  item  by  the  taxpayer 
was  more  likely  than  not  the  proper  treatment, 
"(ii)  Tax  shelter. — For  purposes  of  clause  (i),  the 
term  'tax  shelter'  means— 

"(I)  a  partnership  or  other  entity \ 
"(II)  any  investment  plan  or  arrangement,  or 
(III)  any  other  plan  or  arrangement, 
if  the  principal  purpose  of  such  partnership,  entity, 
plan,  or  arrangement  is  the  avoidance  or  evasion  of 
Federal  income  tax. 
"(3)  Coordination  with  penalty  imposed  by  section 
6659. — For  purposes  of  determining  the  amount  of  the  addition 
to  tax  assessed  under  subsection  (a),  there  shall  not  be  taken 
into  account  that  portion  of  the  substantial  understatement  on 
which  a  penalty  is  imposed  under  section  6659  (relating  to  addi- 
tion to  tax  in  the  case  of  valuation  overstatements). 
"(c)  Authority  to  Waive. — The  Secretary  may  waive  all  or  any 
part  of  the  addition  to  tax  provided  by  this  section  on  a  showing  by 
the  taxpayer  that  there  was  reasonable  cause  for  the  understatement 
(or  part  thereof)  and  that  the  taxpayer  acted  in  good  faith.  " 

(b)  Conforming  Amendment. — The  table  of  sections  for  sub- 
chapter A  of  chapter  68  is  amended  by  striking  out  the  last  item 
and  inserting  in  lieu  thereof  the  following: 

"Sec.  6661.  Substantial  understatement  of  liability. 
"Sec.  6662.  Applicable  rules.  " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  returns  the  due  date  (determined  without  regard  to  exten- 
sion) for  filing  of  which  is  after  December  31,  1982. 

SEC.  324.  PENALTIES  FOR  DOCUMENTS  UNDERSTATING  TAX  LIABILITY. 

(a)  General  Rule. — Subchapter  B  of  chapter  68  (relating  to  as- 
sessable penalties)  is  amended  by  inserting  after  section  6700  the  fol- 
lowing new  section: 

"SEC.  6701.  PENALTIES  FOR  AIDING  AND  ABETTING  UNDERSTATEMENT  OF 
TAX  LIABILITY. 

"(a)  Imposition  of  Penalty. — Any  person — 

"(1)  who  aids  or  assists  in,  procures,  or  advises  with  respect 
to,  the  preparation  or  presentation  of  any  portion  of  a  return, 
affidavit,  claim,  or  other  document  in  connection  with  any 
matter  arising  under  the  internal  revenue  laws, 

"(2)  who  knows  that  such  portion  will  be  used  in  connection 
with  any  material  matter  arising  under  the  internal  revenue 
laws,  and 

"(3)  who  knows  that  such  portion  (if  so  used)  will  result  in  an 
understatement  of  the  liability  for  tax  of  another  person, 
shall  pay  a  penalty  with  respect  to  each  such  document  in  the 
amount  determined  under  subsection  (b). 
"(b)  Amount  of  Penalty. — 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amount  of  the  penalty  imposed  by  subsection  (a)  shall  be  $1,000. 

"(2)  Corporations. — //  the  return,  affidavit,  claim,  or  other 
document  relates  to  the  tax  liability  of  a  corporation,  the 
amount  of  the  penalty  imposed  by  subsection  (a)  shall  be 
$10,000. 
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"(3)  Only  i  penalty  per  person  per  period. — If  any  person 
is  subject  to  a  penalty  under  subsection  (a)  with  respect  to  any 
document  relating  to  any  taxpayer  for  any  taxable  period  (or 
where  there  is  no  taxable  period,  any  taxable  event),  such  person 
shall  not  be  subject  to  a  penalty  under  subsection  (a)  with  re- 
spect to  any  other  document  relating  to  such  taxpayer  for  such 
taxable  period  (or  event). 
"(c)  Activities  of  Subordinates.— 

"(1)  In  general. — For  purposes  of  subsection  (a),  the  term 
'procures '  includes — 

"(A)  ordering  (or  otherwise  causing)  a  subordinate  to  do 
an  act,  and 

"(B)  knowing  of,  and  not  attempting  to  prevent,  partici- 
pation by  a  subordinate  in  an  act. 
"(2)  Subordinate. — For  purposes  of  paragraph  (1),  the  term 
'subordinate1  means  any  other  person  (whether  or  not  a  director, 
officer,  employee,  or  agent  of  the  taxpayer  involved)  over  whose 
activities  the  person  has  direction,  supervision,  or  control. 
"(d)  Taxpayer  Not  Required  To  Have  Knowledge. — Subsection 
(a)  shall  apply  whether  or  not  the  understatement  is  with  the 
knowledge  or  consent  of  the  persons  authorized  or  required  to  pre- 
sent the  return,  affidavit,  claim,  or  other  document. 

"(e)  Certain  Actions  Not  Treated  as  Aid  or  Assistance. — For 
purposes  of  subsection  (a)(1),  a  person  furnishing  typing,  reproduc- 
ing, or  other  mechanical  assistance  with  respect  to  a  document  shall 
not  be  treated  as  having  aided  or  assisted  in  the  preparation  of  such 
document  by  reason  of  such  assistance. 

"(f)  Penalty  in  Addition  to  Other  Penalties. — 

(1)  In  general. — Except  as  provided  by  paragraph  (2),  the 
penalty  imposed  by  this  section  shall  be  in  addition  to  any 
other  penalty  provided  by  law. 

"(2)  Coordination  with  return  preparer  penalties. — No 
penalty  shall  be  assessed  under  subsection  (a)  or  (b)  of  section 
6694  on  any  person  with  respect  to  any  document  for  which  a 
penalty  is  assessed  on  such  person  under  subsection  (a).  " 

(b)  Clerical  Amendment.— The  table  of  sections  for  subchapter  B 
of  chapter  68  is  amended  by  inserting  after  the  item  relating  to  sec- 
tion 6700  the  following  new  item: 

"Sec.  6701.  Penalties  for  aiding  and  abetting  understatement  of  tax 
liability. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act. 

(d)  Cross  Reference. — 

For  provisions  relating  to  burden  of  proof  and  prepayment  forum,  see 
section  6703  of  the  Internal  Revenue  Code  of  1954,  as  added  by  section 
333  of  this  Act. 

SEC.  325.  FRAUD  PENALTY. 

(a)  General  Rule. — Subsection  (b)  of  section  6653  (relating  to 
fraud  penalty)  is  amended  to  read  as  follows: 

"(b)  Fraud.— 

"(1)  In  general. — If  any  part  of  any  underpayment  (as  de- 
fined in  subsection  (c))  of  tax  required  to  be  shown  on  a  return 
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is  due  to  fraud,  there  shall  be  added  to  the  tax  an  amount 
equal  to  50  percent  of  the  underpayment 

"(2)  Additional  amount  for  portion  attributable  to 
fraud. — There  shall  be  added  to  the  tax  (in  addition  to  the 
amount  determined  under  paragraph  (1))  an  amount  equal  to  50 
percent  of  the  interest  payable  under  section  6601 — 

"(A)  with  respect  to  the  portion  of  the  underpayment  de- 
scribed in  paragraph  (1)  which  is  attributable  to  fraud,  and 
"(B)  for  the  period  beginning  on  the  last  day  prescribed 
by  law  for  payment  of  such  underpayment  (determined 
without  regard  to  any  extension)  and  ending  on  the  date  of 
the  assessment  of  the  tax  (or,  if  earlier,  the  date  of  the  pay- 
ment of  the  tax). 

11  (3)  NO  NEGLIGENCE  ADDITION  WHEN  THERE  IS  ADDITION  FOR 

fraud. — The  addition  to  tax  under  this  subsection  shall  be  in 
lieu  of  any  amount  determined  under  subsection  (a). 

"(4)  Special  rule  for  joint  returns. — In  the  case  of  a  joint 
return  under  section  6013,  this  subsection  shall  not  apply  with 
respect  to  the  tax  of  the  spouse  unless  some  part  of  the  under- 
payment is  due  to  the  fraud  of  such  spouse.  " 
(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  taxes  the  last  day  prescribed  by  law  for 
payment  of  which  (determined  without  regard  to  any  extension)  is 
after  the  date  of  enactment  of  this  Act. 

SEC.  326.  PENALTY  FOR  FRIVOLOUS  RETURNS. 

(a)  General  Rule. — Subchapter  B  of  chapter  68  (relating  to  as- 
sessable penalties)  is  amended  by  inserting  after  section  6701  the  fol- 
lowing new  section: 

"SEC.  6702.  FRIVOLOUS  INCOME  TAX  RETURN, 
"(a)  Civil  Penalty. — If— 

"(1)  any  individual  files  what  purports  to  be  a  return  of  the 
tax  imposed  by  subtitle  A  but  which — 

"(A)  does  not  contain  information  on  which  the  substan- 
tial correctness  of  the  self-assessment  may  be  judged,  or 

"(B)  contains  information  that  on  its  face  indicates  that 
the  self-assessment  is  substantially  incorrect;  and 
"(2)  the  conduct  referred  to  in  paragraph  (1)  is  due  to — 
"(A)  a  position  which  is  frivolous,  or 
"(B)  a  desire  (which  appears  on  the  purported  return)  to 
delay  or  impede  the  administration  of  Federal  income  tax 
laws, 

then  such  individual  shall  pay  a  penalty  of  $500. 

"(b)  Penalty  in  Addition  to  Other  Penalties. — The  penalty 
imposed  by  subsection  (a)  shall  be  in  addition  to  any  other  penalty 
provided  by  law. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subchapter  B 
of  chapter  68  is  amended  by  inserting  after  the  item  relating  to  sec- 
tion 6701  the  following  new  item: 

"Sec.  6702.  Frivolous  income  tax  return. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  documents  filed  after  the  date  of  the  enact- 
ment of  this  Act. 


313 


(d)  Cross  Reference. — 

For  provisions  relating  to  burden  of  proof  and  prepayment  forum,  see 
section  6703  of  the  Internal  Revenue  Code  of  1954,  as  added  by  section 
333  of  this  Act 

SEC.  327.  RELIEF  FROM  CRIMINAL  PENALTY  FOR  FAILURE  TO  FILE  ESTI- 
MATED TAX  WHERE  TAXPAYER  FALLS  WITHIN  STATUTORY 
EXCEPTIONS. 

Section  7203  (relating  to  willful  failure  to  file  return,  supply  in- 
formation, or  pay  tax)  is  amended  by  adding  at  the  end  thereof  the 
following  new  sentence:  "In  the  case  of  any  person  with  respect  to 
whom  there  is  a  failure  to  pay  any  estimated  tax,  this  section  shall 
not  apply  to  such  person  with  respect  to  such  failure  if  there  is  no 
addition  to  tax  under  section  6654  or  6655  with  respect  to  such  fail- 
ure. " 

SEC.  328.  ADJUSTMENTS  TO  ESTIMATED  TAX  PROVISIONS. 

i a)  Waiver  of  Penalty  Where  Individual  Did  Not  Have  Tax 
Liabilities  for  Preceding  Taxable  Year.— 

(1)  Section  6654  'relating  to  failure  by  individual  to  pay  esti- 
mated tax)  is  amended  by  redesignating  subsection  (h)  as  sub- 
section (i)  and  by  inserting  after  subsection  (g)  the  following 
new  subsection: 

"(h)  Exception  Where  No  Tax  Liability  for  Preceding  Tax- 
able Year. — No  addition  to  tax  shall  be  imposed  under  subsection 
(a)  for  any  taxable  year  if— 

"(1)  the  individual  did  not  have  any  liability  for  tax  for  the 
preceding  taxable  year, 

"(2)  the  preceding  taxable  year  was  a  taxable  year  of  12 
months,  and 

"(3)  the  individual  was  a  citizen  or  resident  of  the  United 
States  throughout  the  preceding  taxable  year.  " 

(2)  Subsection  (gJ  of  section  6654  is  amended  by  striking  out 
"and  ffj"  and  inserting  in  lieu  thereof  "(f),  and  (h)'\ 

<b>  Elimination  of  Requirements  To  Pile  Declarations  of  Es- 
timated TAX.— 

(1)  Section  6015  (relating  to  declaration  of  estimated  income 
tax  by  individuals)  is  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(k)  Termination. — No  declaration  shall  be  required  under  this 
section  for  any  taxable  year  beginning  after  December  31,  1982.  " 

(2)  Section  6073  (relating  to  time  for  filing  declarations  of  es- 
timated income  tax  by  individuals)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 

"(f)  Termination. — This  section  shall  not  apply  to  any  taxable 
year  beginning  after  December  31,  1982.  " 

(3)  Section  6153  (relating  to  installment  payments  of  estimat- 
ed income  tax  by  individuals)  is  amended  by  striking  out  sub- 
section (g)  and  inserting  in  lieu  thereof  the  following: 

"(g)  Special  Rules  for  Taxable  Years  Beginning  After 
1982. — In  the  case  of  taxable  years  beginning  after  1982 — 

"CD  this  section  shall  be  applied  as  if  the  requirements  of  sec- 
tions 6015  and  6073  remained  in  effect,  and 
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"(2)  the  amount  of  the  estimated  tax  taken  into  account 
under  this  section  shall  be  determined  under  rules  similar  to 
the  rules  of  subsections  (b)  and  (d)  of  section  6654.  " 
(c)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  329.  INCREASES  IN  CERTAIN  CRIMINAL  FINES. 

(a)  Attempt  to  Evade  or  Defeat  Tax. — Section  7201  (relating  to 
attempt  to  evade  or  defeat  tax)  is  amended  by  striking  out  "$10,000" 
and  inserting  in  lieu  thereof  u$ 100,000  ($500,000  in  the  case  of  a  cor- 
poration)". 

(b)  Willful  Failure  to  File  Return,  Supply  Information,  or 
Pay  Tax.— Section  7203  (relating  to  willful  failure  to  file  return, 
supply  information,  or  pay  tax)  is  amended  by  striking  out 
"$10,000"  and  inserting  in  lieu  thereof  "$25,000  ($100,000  in  the 
case  of  a  corporation)". 

(c)  Fraud  and  False  Statements. — Section  7206  (relating  to 
fraud  and  false  statements)  is  amended  by  striking  out  "$5,000" 
and  inserting  in  lieu  thereof  "$100,000  ($500,000  in  the  case  of  a  cor- 
poration)". 

(d)  Fraudulent  Returns,  Statements,  or  Other  Documents. — 
Section  7207  (relating  to  fraudulent  returns,  statements,  or  other 
documents)  is  amended  by  striking  out  "$1,000"  each  place  it  ap- 
pears and  inserting  in  lieu  thereof  "$10,000  ($50,000  in  the  case  of  a 
corporation)". 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  offenses  committed  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  330.  SPECIAL  RULES  WITH  RESPECT  TO  CERTAIN  CASH. 

(a)  In  General. — Subchapter  A  of  chapter  70  (relating  to  jeop- 
ardy) is  amended  by  adding  at  the  end  thereof  the  following  new 
part: 

"PART  HI—SPECIAL  RULES  WITH  RESPECT  TO  CERTAIN 

CASH 

"Sec.  6867.  Presumptions  where  owner  of  large  amount  of  cash  is  not 
identified. 

"SEC.  6867.  PRESUMPTIONS  WHERE  OWNER  OF  LARGE  AMOUNT  OF  CASH  IS 
NOT  IDENTIFIED. 

"(a)  General  Rule. — If  the  individual  who  is  in  physical  posses- 
sion of  cash  in  excess  of  $10,000  does  not  claim  such  cash — 
"(1)  as  his,  or 

(2)  as  belonging  to  another  person  whose  identity  the  Secre- 
tary can  readily  ascertain  and  who  acknowledges  ownership  of 
such  cash, 

then,  for  purposes  of  sections  6851  and  6861,  it  shall  be  presumed 
that  such  cash  represents  gross  income  of  a  single  individual  for  the 
taxable  year  in  which  the  possession  occurs,  and  that  the  collection 
of  tax  will  be  jeopardized  by  delay. 

"(b)  Rules  for  Assessing. — In  the  case  of  any  assessment  result- 
ing from  the  application  of  subsection  (a)— 

"(1)  the  entire  amount  of  the  cash  shall  be  treated  as  taxable 
income  for  the  taxable  year  in  which  the  possession  occurs, 
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"(2)  such  income  shall  be  treated  as  taxable  at  a  50-percent 
rate,  and 

"(3)  except  as  provided  in  subsection  (c),  the  possessor  of  the 
cash  shall  be  treated  (solely  with  respect  to  such  cash)  as  the 
taxpayer  for  purposes  of  chapters  63  and  64  and  section 
7429(a)(1). 

"(c)  Effect  of  Later  Substitution  of  True  Owner. — If,  after 
an  assessment  resulting  from  the  application  of  subsection  (a),  such 
assessment  is  abated  anc  replaced  by  an  assessment  against  the 
owner  of  the  cash,  such  later  assessment  shall  be  treated  for  pur- 
poses of  all  laws  relating  to  lien,  levy  and  collection  as  relating 
back  to  the  date  of  the  original  assessment. 

"(d)  Definitions. — For  purposes  of  this  section — 

"(V  Cash. — The  term  'cash'  includes  any  cash  equivalent. 
(2)  Cash  equivalent. — The  term  'cash  equivalent'  means — 
"(A)  foreign  currency, 
"(B)  any  bearer  obligation,  and 
"(C)  any  medium  of  exchange  which — 

"(i)  is  of  a  type  which  has  been  frequently  used  in  il- 
legal activities,  and 

"(ii)  is  specified  as  a  cash  equivalent  for  purposes  of 
this  part  in  regulations  prescribed  by  the  Secretary. 
"(3)  Value  of  cash  equivalent.— Any  cash  equivalent  shall 
be  taken  into  account — 

"(A)  in  the  case  of  a  bearer  obligation,  at  its  face  amount, 
and 

"(B)  in  the  case  of  any  other  cash  equivalent,  at  its  fair 
market  value. " 

(b)  Clerical  Amendment. — The  table  of  parts  for  such  sub- 
chapter A  is  amended  by  adding  at  the  end  thereof  the  following 
new  item: 

"Part  III.  Special  rules  with  respect  to  certain  cash. " 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  take  effect  on  the  day  after  the  date  of  the  enactment 
of  this  Act. 

Subtitle  D — Administrative  Summons 

SEC.  331.  SPECIAL  PROCEDURES  FOR  THIRD-PARTY  SUMMONSES. 

(a)  Proceeding  To  Quash.— Paragraph  (2)  of  section  7609(b)  (re- 
lating to  right  to  intervene;  right  to  stay  compliance)  is  amended  to 
read  as  follows: 

(2)  Proceeding  to  quash. — 

"(A)  In  general. — Notwithstanding  any  other  law  or 
rule  of  law,  any  person  who  is  entitled  to  notice  of  a  sum- 
mons under  subsection  (a)  shall  have  the  right  to  begin  a 
proceeding  to  quash  such  summons  not  later  than  the  20th 
day  after  the  day  such  notice  is  given  in  the  manner  pro- 
vided in  subsection  (a)(2).  In  any  such  proceeding,  the  Secre- 
tary may  seek  to  compel  compliance  with  the  summons. 

"(B)  Requirement  of  notice  to  person  summoned  and 
to  secretary. — If  any  person  begins  a  proceeding  under 
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subparagraph  (A)  with  respect  to  any  summons,  not  later 
than  the  close  of  the  20-day  period  referred  to  in  subpara- 
graph (A)  such  person  shall  mail  by  registered  or  certified 
mail  a  copy  of  the  petition  to  the  person  summoned  and  to 
such  office  as  the  Secretary  may  direct  in  the  notice  re- 
ferred to  in  subsection  (a)(1). 

"(C)  Intervention;  etc. — Notwithstanding  any  other 
law  or  rule  of  law,  the  person  summoned  shall  have  the 
right  to  intervene  in  any  proceeding  under  subparagraph 
(A).  Such  person  shall  be  bound  by  the  decision  in  such  pro- 
ceeding (whether  or  not  the  person  intervenes  in  such  pro- 
ceeding). " 

(b)  Restriction  on  Examination. — Subsection  (d)  of  section  7609 
(relating  to  restriction  on  examination  of  records)  is  amended  to 
read  as  follows: 

"(d)  Restriction  on  Examination  of  Records. — No  examina- 
tion of  any  records  required  to  be  produced  under  a  summons  as  to 
which  notice  is  required  under  subsection  (a)  may  be  made — 

"(1)  before  the  close  of  the  23rd  day  after  the  day  notice  with 
respect  to  the  summons  is  given  in  the  manner  provided  in  sub- 
section (a)(2),  or 

"(2)  where  a  proceeding  under  subsection  (b)(2)(A)  was  begun 
within  the  20-day  period  referred  to  in  such  subsection  and  the 
requirements  of  subsection  (b)(2)(B)  have  been  met,  except  in  ac- 
cordance with  an  order  of  the  court  having  jurisdiction  of  such 
proceeding  or  with  the  consent  of  the  person  beginning  the  pro- 
ceeding to  quash. " 

(c)  Jurisdiction. — Subsection  (h)  of  section  7609  (relating  to  juris- 
diction of  district  court)  is  amended  to  read  as  follows: 

"(h)  Jurisdiction  of  District  Court;  Etc. — 

"(1)  Jurisdiction. — The  United  States  district  court  for  the 
district  within  which  the  person  to  be  summoned  resides  or  is 
found  shall  have  jurisdiction  to  hear  and  determine  any  pro- 
ceeding brought  under  subsection  (b)(2),  (f),  or  (g).  An  order 
denying  the  petition  shall  be  deemed  a  final  order  which  may 
be  appealed. 

"(2)  Special  rule  for  proceedings  under  subsections  (f) 
and  (g). — The  determinations  required  to  be  made  under  subsec- 
tions (f)  and  (g)  shall  be  made  ex  parte  and  shall  be  made  solely 
on  the  petition  and  supporting  affidavits. 

"(3)  Priority. — Except  as  to  cases  the  court  considers  of 
greater  importance,  a  proceeding  brought  for  the  enforcement  of 
any  summons,  or  a  proceeding  under  this  section,  and  appeals, 
takes  precedence  on  the  docket  over  all  other  cases  and  shall  be 
assigned  for  hearing  and  decided  at  the  earliest  practicable 
date. " 

(d)  Conforming  Amendments. — 

(1)  Paragraph  (1)  of  section  7609(a)  is  amended — 

(A)  by  striking  out  "14th  day"  and  inserting  in  lieu  there- 
of "23rd  day",  and 

(B)  by  striking  out  the  last  sentence  and  inserting  in  lieu 
thereof  the  following:  "Such  notice  shall  be  accompanied  by 
a  copy  of  the  summons  which  has  been  served  and  shall 


317 


contain  an  explanation  of  the  right  under  subsection  (b)(2) 
to  bring  a  proceeding  to  quash  the  summons.  " 
(2)  The  subsection  heading  for  subsection  (b)  of  section  7609  is 
amended  to  read  as  follows: 
"(b)  Right  To  Intervene;  Right  To  Proceeding  To  Quash.—". 
(e)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  summonses  served  after  December  31,  1982. 
SEC.  332.  DUTY  OF  THIRD-PARTY  RECORDKEEPER. 

(a)  General  Rule. — Section  7609  (relating  to  special  procedures 
for  third-party  summonses)  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

(i)  Duty  of  Third-Party  Recordkeeper.— 

(1)  Recordkeeper  must  assemble  records  and  be  pre- 
pared to  produce  records. — On  receipt  of  a  summons  de- 
scribed in  subsection  (c),  the  third-party  recordkeeper  shall  pro- 
ceed to  assemble  the  records  requested,  or  such  portion  thereof 
as  the  Secretary  may  prescribe,  and  shall  be  prepared  to  produce 
the  records  pursuant  to  the  summons  on  the  day  on  which  the 
records  are  to  be  examined. 

"(2)  Secretary  may  give  recordkeeper  certificate.— The 
Secretary  may  issue  a  certificate  to  the  third-party  recordkeeper 
that  the  period  prescribed  for  beginning  a  proceeding  to  quash  a 
summons  has  expired  and  that  no  such  proceeding  began 
within  such  period,  or  that  the  taxpayer  consents  to  the  exami- 
nation. 

"(3)  Protection  for  recordkeeper  who  discloses.— Any 
third-party  recordkeeper,  or  agent  or  employee  thereof,  making  a 
disclosure  of  records  pursuant  to  this  section  in  good- faith  reli- 
ance on  the  certificate  of  the  Secrtetary  or  an  order  of  a  court 
requiring  production  of  records  shall  not  be  liable  to  any  cus- 
tomer or  other  person  for  such  disclosure.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  summonses  served  after  December  31,  1982. 

SEC.  333.  LIMITATION  ON  USE  OF  ADMINISTRATIVE  SUMMONS. 

(a)  In  General. — Section  7602  (relating  to  examination  of  books 
and  witnesses)  is  amended  by  striking  out  uFor  the  purpose"  and  in- 
serting in  lieu  thereof  "(a)  Authority  To  Summon,  Etc. — For  the 
purpose"  and  by  adding  at  the  end  thereof  the  following  new  subsec- 
tions: 

"(b)  Purpose  May  Include  Inquiry  Into  Offense. — The  pur- 
poses for  which  the  Secretary  may  take  any  action  described  in 
paragraph  (1),  (2),  or  (3)  of  subsection  (a)  include  the  purpose  of  in- 
quiring into  any  offense  connected  with  the  administration  or  en- 
forcement of  the  internal  revenue  laws. 

"(c)  No  Administrative  Summons  When  There  Is  Justice  De- 
partment Referral.— 

"(1)  Limitation  of  authority. — No  summons  may  be  issued 
under  this  title,  and  the  Secretary  may  not  begin  any  action 
under  section  7604  to  enforce  any  summons,  with  respect  to  any 
person  if  a  Justice  Department  referral  is  in  effect  with  respect 
to  such  person. 

"(2)  Justice  department  referral  in  effect. — For  purposes 
of  this  subsection — 
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"(A)  In  general. — A  Justice  Department  refemal  is  in 
effect  with  respect  to  any  person  if— 

"(i)  the  Secretary  has  recommended  to  the  Attorney 
General  a  grand  jury  investigation  of  or  the  criminal 
prosecution  of  such  person  for  any  offense  connected 
with  the  administration  or  enforcement  of  the  internal 
revenue  laws,  or 

"(ii)  any  request  is  made  under  section  6103(h)(3)(B) 
for  the  disclosure  of  any  return  or  return  information 
(within  the  meaning  of  section  6103(b))  relating  to  such 
person. 

"(B)  Termination.— A  Justice  Department  referral  shall 
cease  to  be  in  effect  with  respect  to  a  person  when — 

"(i)  the  Attorney  General  notifies  the  Secretary,  in 
writing,  that- 
'll) he  will  not  prosecute  such  person  for  any  of- 
fense connected  with  the  administration  or  enforce- 
ment of  the  internal  revenue  laws, 

"(II)  he  will  not  authorize  a  grand  jury  investi- 
gation of  such  person  with  respect  to  such  an  of- 
fense, or 

"(III)  he  will  discontinue  such  a  grand  jury  in- 
vestigation, 

"(ii)  a  final  disposition  has  been  made  of  any  crimi- 
nal proceeding  pertaining  to  the  enforcement  of  the  in- 
ternal revenue  laws  which  was  instituted  by  the  Attor- 
ney General  against  such  person,  or 

"(Hi)  the  Attorney  General  notifies  the  Secretary,  in 
writing,  that  he  will  not  prosecute  such  person  for  any 
offense  connected  with  the  administration  or  enforce- 
ment of  the  internal  revenue  laws  relating  to  the  re- 
quest described  in  subparagraph  (A)(ii). 
"(3)  Taxable  years,  etc.,  treated  separately. — For  pur- 
poses of  this  subsection,  each  taxable  period  (or,  if  there  is  no 
taxable  period,  each  taxable  event)  and  each  tax  imposed  by  a 
separate  chapter  of  this  title  shall  be  treated  separately.  " 
(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  take  effect  on  the  day  after  the  date  of  the  enactment  of  this 
Act. 

Subtitle  E — Withholding  on  Pensions  and  Other 
Retirement  Income 

SEC.  334.  WITHHOLDING  ON  PENSIONS,  ANNUITIES,  AND  CERTAIN  OTHER 
DEFERRED  INCOME. 

(a)  In  General. — Chapter  2J/.  (relating  to  collection  of  income  tax 
at  source  on  wages)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"SEC.  3405.  SPECIAL  RULES  FOR  PENSIONS,  ANNUITIES,  AND  CERTAIN 
OTHER  DEFERRED  INCOME. 

"(a)  Pensions,  Annuities,  Etc. — 
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"(1)  Withholding  as  if  payment  were  wages.— The  payor 
of  any  periodic  payment  (as  defined  in  subsection  (d)(2))  shall 
withhold  from  such  payment  the  amount  which  would  be  re- 
quired to  be  withheld  from  such  payment  if  such  payment  were 
a  payment  of  wages  by  an  employer  to  an  employee  for  the  ap- 
propriate payroll  period. 

"(2)  Election  of  no  withholding. — An  individual  may  elect 
to  have  paragraph  (1)  not  apply  with  respect  to  periodic  pay- 
ments made  to  such  individual.  Such  an  election  shall  remain 
in  effect  until  revoked  by  such  individual. 

(3)  When  election  takes  effect. — Any  election  under  this 
subsection  (and  any  revocation  of  such  an  election)  shall  take 
effect  as  provided  by  subsection  (f)(3)  of  section  3402  for  with- 
holding exemption  certificates. 

"(4)  Amount  withheld  where  no  withholding  exemption 
certificate  in  effect. — In  the  case  of  any  payment  with  re- 
spect to  which  a  withholding  exemption  certificate  is  not  in 
effect,  the  amount  withheld  under  paragraph  (1)  shall  be  deter- 
mined by  treating  the  payee  as  a  married  individual  claiming  3 
withholding  exemptions. 
"(b)  Nonperiodic  Distribution.— 

"(1)  Withholding. — The  payor  of  any  nonperiodic  distribu- 
tion (as  defined  in  subsection  (d)(3))  shall  withhold  from  such 
distribution  the  amount  determined  under  paragraph  (2). 
"(2)  Amount  of  withholding.— 

"(A)  Distributions  which  are  not  qualified  total  dis- 
tributions.— In  the  case  of  any  nonperiodic  distribution 
which  is  not  a  qualified  total  distribution,  the  amount 
withheld  under  paragraph  (1)  shall  be  the  amount  deter- 
mined by  multiplying  such  distribution  by  10  percent. 

"(B)  Qualified  total  distributions. — In  the  case  of  any 
nonperiodic  distribution  which  is  a  qualified  total  distribu- 
tion, the  amount  withheld  under  paragraph  (1)  shall  be  de- 
termined under  tables  (or  other  computational  procedures) 
prescribed  by  the  Secretary  which  are  based  on  the  amount 
of  tax  which  would  be  imposed  on  such  distribution  under 
section  402(e)  if  the  recipient  elected  to  treat  such  distribu- 
tion as  a  lump-sum  distribution  (within  the  meaning  of  sec- 
tion 402(e)(4)(A)). 

"(C)  Special  rule  for  distributions  by  reasons  of 
death. — In  the  case  of  any  distribution  described  in  sub- 
paragraph (B)  from  or  under  any  plan  or  contract  described 
in  section  401(a),  403(a),  or  403(b)  which  is  made  by  reason 
of  a  participant  s  death,  the  Secretary,  in  prescribing  tables 
or  procedures  under  paragraph  (1),  shall  take  into  account 
the  exclusion  from  gross  income  provided  by  section  101(b) 
(whether  or  not  allowable). 
"(3)  Election  of  no  withholding.  — 

"(A)  In  general. — An  individual  may  elect  not  to  have 
paragraph  (1)  apply  with  respect  to  any  nonperiodic  distri- 
bution. 

"(B)  Scope  of  election. — An  election  under  subpara- 
graph (A)— 
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"(i)  except  as  provided  in  clause  (ii),  shall  be  on  a 
distribution-by-distribution  basis,  or 

"(ii)  to  the  extent  provided  in  regulations,  may  apply 
to  subsequent  nonperiodic  distributions  made  by  the 
payor  to  the  payee  under  the  same  arrangement 
"(c)  Liability  for  Withholding. — 

"(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
payor  of  a  designated  distribution  (as  defined  in  subsection 
(d)(1))  shall  withhold,  and  be  liable  for,  payment  of  the  tax  re- 
quired to  be  withheld  under  this  section. 

"(2)  Plan  administrator  liable  in  certain  cases. — 

"(A)  In  general. — In  the  case  of  any  plan  to  which  this 
paragraph  applies,  paragraph  (1)  shall  not  apply  and  the 
plan  administrator  shall  withhold,  and  be  liable  for,  pay- 
ment of  the  tax  unless  the  plan  administrator — 

"(i)  directs  the  payor  to  withhold  such  tax,  and 
"(ii)  provides  the  payor  with  such  information  as  the 
Secretary  may  require  by  regulations. 
"(B)  Plans  to  which  paragraph  applies. — This  para- 
graph applies  to  any  plan  described  in,  or  which  at  any 
time  has  been  determined  to  be  described  in — 
"(i)  section  401(a), 
"(ii)  section  403(a),  or 

(Hi)  section  301(d)  of  the  Tax  Reduction  Act  of 1975. 
"(d)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Designated  distribution. — 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'designated  distribution9  means  any  distribu- 
tion or  payment  from  or  under— 

"(i)  an  employer  deferred  compensation  plan, 
"(ii)  an  individual  retirement  plan  (as  defined  in  sec- 
tion 7701(a)(37)),  or 

"(Hi)  a  commercial  annuity. 
"(B)  Exceptions. — The  term   'designated  distribution' 
shall  not  include — 

"(i)  any  amount  which  is  wages  without  regard  to 
this  section,  and 

"(ii)  the  portion  of  a  distribution  or  payment  which 
it  is  reasonable  to  believe  is  not  includible  in  gross 
income. 

"(2)  Periodic  payment. — The  term  'periodic  payment1  means 
a  designated  distribution  which  is  an  annuity  or  similar  peri- 
odic payment. 

"(3)  Nonperiodic  distribution. — The  term  'nonperiodic  dis- 
tribution '  means  any  designated  distribution  which  is  not  a  pe- 
riodic payment. 

"(4)  Qualified  total  distribution. — 

"(A)  In  general.  — -  The  term  'qualified  total  distribution' 
means  any  distribution  which — 

"(i)  is  a  designated  distribution, 
(ii)  it  is  reasonable  to  believe  is  made  within  1  tax- 
able year  of  the  recipient, 
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"(iii)  is  made  under  a  plan  described  in  section 
401(a),  or  403(a),  and 

(iv)  consists  of  the  balance  to  the  credit  of  the  em- 
ployee under  such  plan. 
"(B)  Special  rule  for  accumulated  deductible  em- 
ployee contributions. — For  purposes  of  subparagraph  (A), 
accumulated  deductible  employee  contributions  (within  the 
meaning  of  section  72(g)(5)(B))  shall  be  treated  separately  in 
determining  if  there  has  been  a  qualified  total  distribution. 
"(5)  Employer  deferred  compensation  plan. — The  term 
'employer  deferred  compensation  plan'  means  any  pension,  an- 
nuity, profit-sharing,  or  stock  bonus  plan  or  other  plan  defer- 
ring the  receipt  of  compensation. 

"(6)  Commercial  annuity. — The  term  'commercial  annuity' 
means  an  annuity,  endowment,  or  life  insurance  contract  issued 
by  an  insurance  company  licensed  to  do  business  under  the  laws 
of  any  State. 

"(7)  Plan  administrator.— The  term  'plan  administrator' 
has  the  meaning  given  such  term  by  section  414(g)- 

"(8)  Maximum  amount  withheld. — The  maximum  amount 
to  be  withheld  under  this  section  on  any  designated  distribu- 
tion shall  not  exceed  the  sum  of  the  amount  of  money  and  the 
fair  market  value  of  other  property  (other  than  employer  securi- 
ties of  the  employer  corporation  (within  the  meaning  of  section 
402(a)(3)))  received  in  the  distribution. 

"(9)  Separate  arrangements  to  be  treated  separately. — 
If  the  payor  has  more  than  1  arrangement  under  which  desig- 
nated distributions  may  be  made  to  any  individual,  each  such 
arrangement  shall  be  treated  separately. 
"(10)  Time  and  manner  of  election.— 

"(A)  In  general. — Any  election  and  any  revocation 
under  this  section  shall  be  made  at  such  time  and  in  such 
manner  as  the  Secretary  shall  prescribe. 

"(B)  Payor  required  to  notify  payee  of  rights  to 

ELECT. — 

"(i)  Periodic  payments. — The  payor  of  any  periodic 
payment — 

"(I)  shall  transmit  to  the  payee  notice  of  the 
right  to  make  an  election  under  subsection  (a)  not 
earlier  than  6  months  before  the  first  of  such  pay- 
ments and  not  later  than  when  making  the  first  of 
such  payments, 

"(II)  is  such  a  notice  is  not  transmitted  under 
subclause  (I)  when  making  such  first  payment, 
shall  transmit  such  a  notice  when  making  such 
first  payment,  and 

"(III)  shall  transmit  to  payees,  not  less  frequent- 
ly than  once  each  calendar  year,  notice  of  their 
rights  to  make  elections  under  subsection  (a)  and 
to  revoke  such  elections, 
"(ii)  Nonperiodic  distributions.— The  payor  of  any 
nonperiodic  distribution  shall  transmit  to  the  payee 
notice  of  the  right  to  make  any  election  provided  in 
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subsection  (b)  at  the  time  of  the  distribution  (or  at  such 
earlier  time  as  may  be  provided  in  regulations). 

"(Hi)  Notice. — Any  notice  transmitted  pursuant  to 
this  subparagraph  shall  be  in  such  form  and  contain 
such  information  as  the  Secretary  shall  prescribe. 
"(11)  Withholding  includes  deduction. — The  terms  'with- 
holding',   'withhold',    and    'withheld'    include  'deducting', 
'deduct',  and  'deducted'. 
"(e)  Withholding  To  Be  Treated  as   Wage  Withholding 
Under  Section  3402  for  Other  Purposes.— For  purposes  of  this 
chapter  (and  so  much  of  subtitle  F  as  relates  to  this  chapter) — 

"(1)  any  designated  distribution  (whether  or  not  an  election 
under  this  section  applies  to  such  distribution)  shall  be  treated 
as  if  it  were  wages  paid  by  an  employer  to  an  employee  with  re- 
spect to  which  there  has  been  withholding  under  section  3402, 
and 

"(2)  in  the  case  of  any  designated  distribution  not  subject  to 
withholding  under  this  section  by  reason  of  an  election  under 
this  section,  the  amount  withheld  shall  be  treated  as  zero. " 

(b)  Filing  of  Reports. — Section  6047  (relating  to  information 
concerning  certain  trusts  and  annuity  and  bond  purchase  plans)  is 
amended  by  redesignating  subsection  (e)  as  subsection  (f)  and  by  in- 
serting after  subsection  (d)  the  following  new  subsection: 

"(e)  Reports  by  Employers,  Plan  Administrators,  Etc. — 

"(1)  In  general. — The  Secretary  shall  by  forms  or  regulations 
require  that — 

"(A)  the  employer  maintaining,  or  the  plan  administrator 
(within  the  meaning  of  section  414(g))  of,  a  plan  from 
which  designated  distributions  (as  defined  in  section 
3405(d)(1))  may  be  made,  and 

"(B)  any  person  issuing  any  contract  under  which  desig- 
nated distributions  (as  so  defined)  may  be  made, 
make  returns  and  reports  regarding  such  plan  (or  contract)  to 
the  Secretary,  to  the  participants  and  beneficiaries  of  such  plan 
(or  contract),  and  to  such  other  persons  as  the  Secretary  may  by 
regulations  prescribe. 

"(2)  Form,  etc.,  of  reports. — Such  reports  shall  be  in  such 
form,  made  at  such  time,  and  contain  such  information  as  the 
Secretary  may  prescribe  by  forms  or  regulations.  " 

(c)  Penalty  for  Failure  To  Keep  Records  Necessary  To 
Comply  With  Reporting  Requirements  of  Section  6047(e).— 

(1)  In  general. — Subchapter  B  of  chapter  68  (relating  to  as- 
sessable penalties)  is  amended  by  adding  at  the  end  thereof  the 
following  new  section: 

"SEC.  6704.  FAILURE  TO  KEEP  RECORDS  NECESSARY  TO  MEET  REPORTING 
REQUIREMENTS  UNDER  SECTION  6047(e). 

"(a)  Liability  for  Penalty. — Any  person  who — 

"(1)  has  a  duty  to  report  or  may  have  a  duty  to  report  any 
information  under  section  6047(e),  and 

"(2)  fails  to  keep  such  records  as  may  be  required  by  regula- 
tions prescribed  under  section  6047(e)  for  the  purpose  of  provid- 
ing the  necessary  data  base  for  either  current  reporting  or 
future  reporting, 
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shall  pay  a  penalty  for  each  calendar  year  for  which  there  is  any 
failure  to  keep  such  records, 
(b)  Amount  of  Penalty. — 

"(1)  In  general. — The  penalty  of  any  person  for  any  calendar 
year  shall  be  $50,  multiplied  by  the  number  of  individuals  with 
respect  to  whom  such  failure  occurs  in  such  year. 

"(2)  Maximum  amount. — The  penalty  under  this  section  of 
any  person  for  any  calendar  year  shall  not  exceed  $50,000. 
"(c)  Exceptions. — 

"(1)  Reasonable  cause. — No  penalty  shall  be  imposed  by  this 
section  on  any  person  for  any  failure  which  is  shown  to  be  due 
to  reasonable  cause  and  not  to  willful  neglect. 

"(2)  Inability  to  correct  previous  failure. — No  penalty 
shall  be  imposed  by  this  section  on  any  failure  by  a  person  if 
such  failure  is  attributable  to  a  prior  failure  which  has  been 
penalized  under  this  section  and  with  respect  to  which  the 
person  has  made  all  reasonable  efforts  to  correct  the  failure. 

"(3)  Pre-1983  failures. — No  penalty  shall  be  imposed  by  this 
section  on  any  person  for  any  failure  which  is  attributable  to  a 
failure  occurring  before  January  1,  1983,  if  the  person  has  made 
all  reasonable  efforts  to  correct  such  pre-1983  failure.  " 

(2)  Clerical  amendment. — The  table  of  sections  for  sub- 
chapter B  of  chapter  68  is  amended  by  adding  at  the  end  there- 
of the  following  new  section: 

"Sec.  6704-  Failure  to  keep  records  necessary  to  meet  reporting  re- 
quirements under  section  6047(e)." 

(d)  Coordination  With  Voluntary  Withholding  on  Certain 
Payments  Other  Than  Wages. — Subsection  (o)  of  section  3402  (re- 
lating to  extension  of  withholding  to  certain  payments  other  than 
wages)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

11  (6)  Coordination  with  withholding  on  designated  dis- 
tributions under  section  3405. — This  subsection  shall  not 
apply  to  any  amount  which  is  a  designated  distribution  (within 
the  meaning  of  section  3405(d)(1)).  " 

(e)  Effective  Dates.— 

(1)  Amendment  made  by  subsections  (a)  and  (d). — Except 
as  provided  in  paragraph  (4),  the  amendment  made  by  subsec- 
tions (a)  and  (d)  shall  apply  to  payments  or  other  distributions 
made  after  December  31,  1982. 

(2)  Amendments  made  by  subsection  (b).— Except  as  pro- 
vided in  paragraph  (4),  the  amendments  made  by  subsection  (b) 
shall  take  effect  on  January  1,  1983. 

(3)  Amendments  made  by  subsection  (c). — The  amendments 
made  by  subsection  (c)  shall  take  effect  on  January  1,  1985. 

(4)  Periodic  payments  beginning  before  January  i,  1983. — 
For  purposes  of  section  3405(a)  of  the  Internal  Revenue  Code  of 
1954,  in  the  case  of  periodic  payments  beginning  before  January 
1,  1983,  the  first  periodic  payment  after  December  31,  1982, 
shall  be  treated  as  the  first  such  periodic  payment. 

(5)  Delay  in  application. — The  Secretary  of  the  Treasury 
shall  prescribe  such  regulations  which  delay  (but  not  beyond 
June  30,  1983)  the  application  of  some  or  all  of  the  amendments 
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made  by  this  section  with  respect  to  any  payor  until  such  time 
as  such  payor  is  able  to  comply  without  undue  hardship  with 
the  requirements  of  such  provisions. 

(6)  Waiver  of  penalty.— No  penalty  shall  be  assessed  under 
section  6672  with  respect  to  any  failure  to  withhold  as  required 
by  the  amendments  made  by  this  section  if  such  failure  was 
before  July  1,  1983,  and  if  the  person  made  a  good  faith  effort 
to  comply  with  such  withholding  requirements. 

SEC.  335.  PARTIAL  ROLLOVERS  OF  IRA  DISTRIBUTIONS  PERMITTED. 

(a)  General  Rule. — 

(1)  Paragraph  (3)  of  section  408(d)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(C)  Partial  rollovers  permitted. — 

"(i)  In  general. — If  any  amount  paid  or  distributed 
out  of  an  individual  retirement  account  or  individual 
retirement  annuity  would  meet  the  requirements  of  sub- 
paragraph (A)  but  for  the  fact  that  the  entire  amount 
was  not  paid  into  an  eligible  plan  as  required  by  clause 
(i),  (ii),  or  (Hi)  of  subparagraph  (A),  such  amount  shall 
be  treated  as  meeting  the  requirements  of  subparagraph 
(A)  to  the  extent  it  is  paid  into  an  eligible  plan  referred 
to  in  such  clause  not  later  than  the  60th  day  referred 
to  in  such  clause. 

"(ii)  Eligible  plan. — For  purposes  of  clause  (i),  the 
term  'eligible  plan '  means  any  account,  annuity,  bond, 
contract,  or  plan  referred  to  in  subparagraph  (A).  " 

(2)  Paragraph  (3)  of  section  409(b)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph: 

"(D)  Partial  rollovers  permitted. — Rules  similar  to 
the  rules  of  section  408(d)(3)(C)  shall  apply  for  purposes  of 
subparagraph  (C)." 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  distributions  made  after  December  31,  1982,  in  tax- 
able years  ending  after  such  date. 

Subtitle  F— Transactions  Outside  the  United 
States  or  Involving  Foreign  Persons 

SEC.  336.  JURISDICTION  OF  COURT  AND  ENFORCEMENT  OF  SUMMONS  IN 
CASE  OF  PERSONS  RESIDING  OUTSIDE  THE  UNITED  STATES. 

(a)  General  Rule. — Subsection  (a)  of  section  7701  (relating  to 
definitions)  is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph: 

"(38)  Persons  residing  outside  united  states.— If  any  citi- 
zen or  resident  of  the  United  States  does  not  reside  in  (and  is 
not  found  in)  any  United  States  judicial  district,  such  citizen  or 
resident  shall  be  treated  as  residing  in  the  District  of  Columbia 
for  purposes  of  any  provision  of  this  title  relating  to — 
"(A)  jurisdiction  of  courts,  or 
"(B)  enforcement  of  summons.  " 
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(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  day  after  the  date  of  the  enactment  of  this 
Act. 

SEC.  337.  ADMISSIBILITY  OF  EVIDENCE  MAINTAINED  IN  FOREIGN  COUN- 
TRIES. 

(a)  General  Rule. — Part  III  of  subchapter  N  of  chapter  1  (relat- 
ing to  income  from  sources  without  the  United  States)  is  amended 
by  adding  at  the  end  thereof  the  following  new  subpart: 

"Subpart  I — Admissibility  of  Documentation  Maintained 
in  Foreign  Countries 

"Sec.  982.  Admissibility  of  documentation  maintained  in  foreign 
countries. 

"SEC.  982.  ADMISSIBILITY  OF  DOCUMENTATION  MAINTAINED  IN  FOREIGN 
COUNTRIES. 

"(a)  General  Rule. — If  the  taxpayer  fails  to  substantially  comply 
with  any  formal  document  request  arising  out  of  the  examination  of 
the  tax  treatment  of  any  item  (hereinafter  in  this  section  referred  to 
as  the  'examined  item')  before  the  90th  day  after  the  date  of  the 
mailing  of  such  request  on  motion  by  the  Secretary,  any  court 
having  jurisdiction  of  a  civil  proceeding  in  which  the  tax  treatment 
of  the  examined  item  is  an  issue  shall  prohibit  the  introduction  by 
the  taxpayer  of  any  foreign-based  documentation  covered  by  such  re- 
quest. 

"(b)  Reasonable  Cause  Exception.— 

"(1)  In  general. — Subsection  (a)  shall  not  apply  with  respect 
to  any  documentation  if  the  taxpayer  establishes  that  the  fail- 
ure to  provide  the  documentation  as  requested  by  the  Secretary 
is  due  to  reasonable  cause. 

"(2)  Foreign  nondisclosure  law  not  reasonable  cause.— 
For  purposes  of  paragraph  (1),  the  fact  that  a  foreign  jurisdic- 
tion would  impose  a  civil  or  criminal  penalty  on  the  taxpayer 
(or  any  other  person)  for  disclosing  the  requested  documentation 
is  not  reasonable  cause. 
"(c)  Formal  Document  Request. — For  purposes  of  this  section — 
"(1)  Formal  document  request. — The  term  formal  docu- 
ment request'  means  any  request  (made  after  the  normal  request 
procedures  have  failed  to  produce  the  requested  documentation) 
for  the  production  of  foreign-based  documentation  which  is 
mailed  by  registered  or  certified  mail  to  the  taxpayer  at  his  last 
known  address  and  which  sets  forth — 

"(A)  the  time  and  place  for  the  production  of  the  docu- 
mentation, 

"(B)  a  statement  of  the  reason  the  documentation  previ- 
ously produced  (if  any)  is  not  sufficient, 

"(C)  a  description  of  the  documentation  being  sought, 
and 

"(D)  the  consequences  to  the  taxpayer  of  the  failure  to 
produce  the  documentation  described  in  subparagraph  (C). 
"(2)  Proceeding  to  quash.— 

"(A)  In  general. — Notwithstanding  any  other  law  or 
rule  of  law,  any  person  to  whom  a  formal  document  request 


326 


is  mailed  shall  have  the  right  to  begin  a  proceeding  to 
quash  such  request  not  later  than  the  90th  day  after  the 
day  such  request  was  mailed.  In  any  such  proceeding,  the 
Secretary  may  seek  to  compel  compliance  with  such  request. 

"(B)  Jurisdiction.— The  United  States  district  court  for 
the  district  in  which  the  person  (to  whom  the  formal  docu- 
ment request  is  mailed)  resides  or  is  found  shall  have  juris- 
diction to  hear  any  proceeding  brought  under  subparagraph 
(A).  An  order  denying  the  petition  shall  be  deemed  a  final 
order  which  may  be  appealed. 

"(C)  Suspension  of  90-day  period. — The  running  of  the 
90-day  period  referred  to  in  subsection  (a)  shall  be  suspend- 
ed during  any  period  during  which  a  proceeding  brought 
under  subparagraph  (A)  is  pending. 
"(d)  Definitions  and  Special  Rules. — For  purposes  of  this  sec- 
tion— 

"(1)  Foreign-based  documentation. — The  term  'foreign- 
based  documentation'  means  any  documentation  which  is  out- 
side the  United  States  and  which  may  be  relevent  or  material 
to  the  tax  treatment  of  the  examined  item. 

"(2)  Documentation. — The  term  'documentation1  includes 
books  and  records. 

"(3)  Foreign -connected. — An  item  shall  be  treated  as  for- 
eign-connected if— 

"(A)  such  item  is  directly  or  indirectly  from  a  source  out- 
side the  United  States,  or 

"(B)  such  item  (in  whole  or  in  part) — 

"(i)  purports  to  arise  outside  the  United  States,  or 
"(ii)  is  otherwise  dependent  on  transactions  occurring 
outside  the  United  States. 
"(4)  Authority  to  extend  90-day  period. — The  Secretary, 
and  any  court  having  jurisdiction  over  a  proceeding  under  sub- 
section (c)(2),  may  extend  the  90-day  period  referred  to  in  subsec- 
tion (a). 

"(e)  Suspension  of  Statute  of  Limitations.— If  any  person 
takes  any  action  as  provided  in  subsection  (c)(2),  the  running  of  any 
period  of  limitations  under  section  6501  (relating  to  the  assessment 
and  collection  of  tax)  or  under  section  6531  (relating  to  criminal 
prosecutions)  with  respect  to  such  person  shall  be  suspended  for  the 
period  during  which  the  proceeding  under  such  subsection,  and  ap- 
peals therein,  are  pending. " 

(b)  Clerical  Amendment.— The  table  of  subparts  for  part  III  of 
subchapter  N  of  chapter  1  is  amended  by  adding  at  the  end  thereof 
the  following  new  item: 

"Subpart  I.  Admissibility  of  documentation  maintained  in  foreign 
countries. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  formal  document  requests  (as  defined  in  sec- 
tion 982(c)(1)  of  the  Internal  Revenue  Code  of  1954,  as  added  by  this 
section)  mailed  after  the  date  of  the  enactment  of  this  Act. 
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SEC.  338.  PENALTY  FOR  FAILURE  TO  FURNISH  INFORMATION  WITH  RE- 
SPECT TO  CERTAIN  FOREIGN  CORPORATIONS. 

(a)  In  General. — Section  6038  (relating  to  information  with  re- 
spect to  certain  foreign  corporations)  is  amended  by  redesignating 
subsections  (b),  (c),  and  (d)  as  subsections  (c),  (d),  and  (e),  respectively, 
and  by  inserting  after  subsection  (a)  the  following  new  subsection: 

"(b)  Dollar  Penalty  for  Failure  To  Furnish  Information. — 
"(1)  In  general. — If  any  person  fails  to  furnish,  within  the 
time  prescribed  under  paragraph  (2)  of  subsection  (a),  any  infor- 
mation with  respect  to  any  foreign  corporation  required  under 
paragraph  (1)  of  subsection  (a),  such  person  shall  pay  a  penalty 
of  $1,000  for  each  annual  accounting  period  with  respect  to 
which  such  failure  exists. 

"(2)  Increase  in  penalty  where  failure  continues  after 
notification. — If  any  failure  described  in  paragraph  (1)  contin- 
ues for  more  than  90  days  after  the  day  on  which  the  Secretary 
mails  notice  of  such  failure  to  the  United  States  person,  such 
person  shall  pay  a  penalty  (in  addition  to  the  amount  required 
under  paragraph  (1))  of  $1,000  for  each  30-day  period  (or  frac- 
tion thereof)  during  which  such  failure  continues  with  respect 
to  any  annual  accounting  period  after  the  expiration  of  such  90- 
day  period.  The  increase  in  any  penalty  under  this  paragraph 
shall  not  exceed  $24,000. " 

(b)  Coordination  With  Existing  Reduction  in  Foreign  Tax 
Credit. — Subsection  (c)  of  section  6038  (as  redesignated  by  subsec- 
tion (a))  is  amended — 

(1)  by  inserting  "and  subsection  (b)"  after  "subsection"  in 
paragraph  (3)(B),  and 

(2)  by  redesignating  paragraph  (3)  as  paragraph  (4)  and  by  in- 
serting after  paragraph  (2)  the  following  new  paragraph: 

"(3)  Coordination  with  subsection  (b).-The  amount  of  the 
reduction  which  (but  for  this  paragraph)  would  be  made  under 
paragraph  (1)  with  respect  to  any  annual  accounting  period 
shall  be  reduced  by  the  amount  of  the  penalty  imposed  by  sub- 
section (b)  with  respect  to  such  period.  " 

(c)  Technical  Amendments. — 

(1)  The  subsection  heading  of  subsection  (c)  of  section  6038  (as 
redesignated  by  subsection  (a))  is  amended  to  read  as  follows: 

"(c)  Penalty  of  Reducing  Foreign  Tax  Credit.—". 

(2)  Paragraph  (1)  of  section  6038(a)  is  amended  by  striking  out 
"within  the  meaning  of  subsection  (d)(1)"  and  inserting  in  lieu 
thereof  "within  the  meaning  of  subsection  (e)(1)". 

(3)  The  last  sentence  of  paragraph  (1)  of  section  6038(c)  (as  re- 
designated by  subsection  (a))  is  amended  by  inserting  "of  such 
failure"  after  "notice". 

(d)  Effective  Date. — The  amendments  made  by  this  section 
shall  apply  with  respect  to  information  for  annual  accounting  peri- 
ods ending  after  the  date  of  the  enactment  of  this  Act. 

SEC.  339.  INFORMATION  REQUIREMENTS  WITH  RESPECT  TO  CERTAIN  FOR- 
EIGN-OWNED CORPORA  TIONS. 

(a)  General  Rule.— Subpart  A  of  part  III  of  subchapter  A  of 
chapter  61  is  amended  by  inserting  after  section  6038  the  following 
new  section: 
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"SEC.  6038 A.  INFORMATION  WITH  RESPECT  TO  CERTAIN  FOREIGN-OWNED 
CORPORATIONS. 

"(a)  Requirement. — If,  at  any  time  during  a  taxable  year,  a  cor- 
poration (hereinafter  in  this  section  referred  to  as  the  'reporting  cor- 
poration ') — 

"(1)  is  a  domestic  corporation  or  is  a  foreign  corporation  en- 
gaged in  trade  or  business  within  the  United  States,  and 
"(2)  is  controlled  by  a  foreign  person, 
such  corporation  shall  furnish,  at  such  time  and  in  such  manner  as 
the  Secretary  shall  by  regulations  prescribe,  the  information  de- 
scribed in  subsection  (b). 

"(b)  Required  Information.— For  purposes  of  subsection  (a),  the 
information  described  in  this  subsection  is  such  information  as  the 
Secretary  may  prescribe  by  regulations  relating  to — 

(1)  the  name,  principal  place  of  business,  nature  of  business, 
and  country  or  countries  in  which  organized  or  resident,  of  each 
corporation  which — 

"(A)  is  a  member  of  the  same  controlled  group  as  the  re- 
porting corporation,  and 

"(B)  had  any  transaction  with  the  reporting  corporation 
during  its  taxable  year, 
"(2)  the  manner  in  which  the  reporting  corporation  is  related 
to  each  corporation  referred  to  in  paragraph  (1),  and 

"(3)  transactions  between  the  reporting  corporation  and  each 
foreign  corporation  which  is  a  member  of  the  same  controlled 
group  as  the  reporting  corporation. 
"(c)  Definitions. — For  purposes  of  this  section — 

"(1)  Control. — The  term  'control'  has  the  meaning  given  to 
such  term  by  section  6038(d)(1);  except  that  'at  least  50  percent' 
shall  be  substituted  for  'more  than  50  percent'  each  place  it  ap- 
pears in  such  section. 

"(2)  Controlled  group. — The  term  'controlled  group'  means 
any  controlled  group  of  corporations  within  the  meaning  of  sec- 
tion 1563(a);  except  that— 

"(A)  'at  least  50 percent' shall  be  substituted — 

"(i)  for  'at  least  80  percent'  each  place  it  appears  in 
section  1563(a)(1),  and 

"(ii)  for  'more  than  50  percent'  each  place  it  appears 
in  section  1563(a)(2)(B),  and 

"(B)  the  determination  shall  be  made  without  regard 
to  subsections  (a)(4)  and  (e)(3)(C)  of  section  1563. 
"(3)  Foreign  person. — The  term  'foreign  person'  means  any 
person  who  is  not  a  United  States  person.  For  purposes  of  the 
preceding  sentence,  the  term  'United  States  person'  has  the 
meaning  given  to  such  term  by  section  7701(a)(30);  except  that 
any  individual  who  is  a  citizen  of  any  possession  of  the  United 
States  (but  not  otherwise  a  citizen  of  the  United  States)  and 
who  is  not  a  resident  of  the  United  States  shall  not  be  treated 
as  a  United  States  person. 
"(d)  Penalty  for  Failure  To  Furnish  Information.— 

"(1)  In  general. — If  a  reporting  corporation  fails  to  furnish 
(within  the  time  prescribed  by  regulations)  any  information  de- 
scribed in  subsection  (b),  such  corporation  shall  pay  a  penalty  of 
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$1,000  for  each  taxable  year  with  respect  to  which  such  failure 
occurs. 

"(2)  Increase  in  penalty  where  failure  continues  after 
notification. — If  any  failure  described  in  paragraph  (1)  contin- 
ues for  more  than  90  days  after  the  day  on  which  the  Secretary 
mails  notice  of  such  failure  to  the  reporting  corporation,  such 
corporation  shall  pay  a  penalty  (in  addition  to  the  amount  re- 
quired under  paragraph  (1))  of  $1,000  for  each  30-day  period  (or 
fraction  thereof)  during  which  such  failure  continues  after  the 
expiration  of  such  90-day  period.  The  increase  in  any  penalty 
under  this  paragraph  shall  not  exceed  $24,000. 

"(3)  Reasonable  cause. — For  purposes  of  this  subsection,  the 
time  prescribed  by  regulations  to  furnish  information  (and  the 
beginning  of  the  90-day  period  after  notice  by  the  Secretary) 
shall  be  treated  as  not  earlier  than  the  last  day  on  which  (as 
shown  to  the  satisfaction  of  the  Secretary)  reasonable  cause  ex- 
isted for  failure  to  furnish  the  information. 
"(e)  Cross  Reference. — 

"For  provisions  relating  to  criminal  penalties  for  violation  of  this  sec- 
tion, see  section  7203. " 

(b)  Clerical  Amendment. — The  table  of  sections  for  subpart  A  of 
part  III  of  subchapter  A  of  chapter  61  is  amended  by  inserting  the 
following  new  item  after  the  item  relating  to  section  6038: 

"Sec.  6038A.  Information  with  respect  to  certain  foreign-owned  corpo- 
rations. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1982. 

SEC.  340.  RETURNS  WITH  RESPECT  TO  FOREIGN  PERSONAL  HOLDING  COM- 
PANIES. 

(a)  General  Rule. — Section  6035  (relating  to  returns  of  officers, 
directors,  and  shareholders  of  foreign  personal  holding  companies) 
is  amended  to  read  as  follows: 

"SEC.  6035.  RETURNS  OF  OFFICERS,  DIRECTORS,  AND  SHAREHOLDERS  OF 
FOREIGN  PERSONAL  holding  companies. 

"(a)  General  Rule. — Each  United  States  citizen  or  resident  who 
is  an  officer,  director,  or  10-percent  shareholder  of  a  corporation 
which  was  a  foreign  personal  holding  company  (as  defined  in  sec- 
tion 552)  for  any  taxable  year  shall  file  a  return  with  respect  to  such 
taxable  year  setting  forth — 

(1)  the  shareholder  information  required  by  subsection  (b), 

(2)  the  income  information  required  by  subsection  (c),  and 
"(3)  such  other  information  with  respect  to  such  corporation 

as  the  Secretary  shall  by  forms  or  regulations  prescribe  as  neces- 
sary for  carrying  out  the  purposes  of  this  title. 
"(b)  Shareholder  Information. — The  shareholder  information 

required  by  this  subsection  with  respect  to  any  taxable  year  shall 

be — 

"(1)  the  name  and  address  of  each  person  who  at  any  time 
during  such  taxable  year  held  any  share  in  the  corporation, 

"(2)  a  description  of  each  class  of  shares  and  the  total 
number  of  shares  of  such  class  outstanding  at  the  close  of  the 
taxable  year, 
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"(3)  the  number  of  shares  of  each  class  held  by  each  person, 
and 

"(4)  any  changes  in  the  holdings  of  shares  during  the  taxable 
year. 

For  purposes  of  paragraphs  (1),  (3),  and  (4),  the  term  'share'  includes 
any  security  convertible  into  a  share  in  the  corporation  and  any 
option  granted  by  the  corporation  with  respect  to  any  share  in  the 
corporation. 

"(c)  Income  Information. — The  income  information  required  by 
this  subsection  for  any  taxable  year  shall  be  the  gross  income,  de- 
ductions, credits,  taxable  income,  and  undistributed  foreign  person- 
al holding  company  income  of  the  corporation  for  the  taxable  year. 

"(d)  Time  and  Manner  for  Furnishing  Information. — The  in- 
formation required  under  subsection  (a)  shall  be  furnished  at  such 
time  and  in  such  manner  as  the  Secretary  shall  by  forms  and  regu- 
lations prescribe. 

"(e)  Definition  and  Special  Rules. — 

"(1)  10-percent  shareholder.— For  purposes  of  this  section, 
the  term  '  10-percent  shareholder'  means  any  individual  who 
owns  directly  or  indirectly  (within  the  meaning  of  section  554) 
10  percent  or  more  in  value  of  the  outstanding  stock  of  a  foreign 
corporation. 

"(2)  Time  for  making  determinations.— 

"(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  determination  of  whether  any  person  is  an  officer, 
director,  or  10-percent  shareholder  with  respect  to  any  for- 
eign corporation  shall  be  made  as  of  the  date  on  which  the 
return  is  required  to  be  filed. 

"(B)  Special  rule. — If  after  the  application  of  subpara- 
graph (A)  no  person  is  required  to  file  a  return  under  sub- 
section (a)  with  respect  to  any  foreign  corporation  for  any 
taxable  year,  the  determination  of  whether  any  person  is  an 
officer,  director,  or  10-percent  shareholder  with  respect  to 
such  foreign  corporation  shall  be  made  on  the  last  day  of 
such  taxable  year  on  which  there  was  such  a  person  who 
was  a  United  States  citizen  or  resident. 

"(3)  2  OR  MORE  PERSONS  REQUIRED  TO  FURNISH  INFORMATION 
WITH  RESPECT  TO  SAME  FOREIGN  CORPORATION. — If,  but  for  this 

paragraph,  2  or  more  persons  would  be  required  to  furnish  in- 
formation under  subsection  (a)  with  respect  to  the  same  foreign 
corporation  for  the  same  taxable  year,  the  Secretary  may  by  reg- 
ulations provide  that  such  information  shall  be  required  only 
from  1  person. " 
(b)  Application  of  Penalty. — 

(1)  Subsection  (a)  of  section  6679  is  amended  by  striking  out 
"section  6046"  and  inserting  in  lieu  thereof  "section  6035  or 
6046". 

(2)  The  section  heading  for  section  6679  is  amended  to  read  as 
follows: 

"SEC.  6679.  FAILURE  TO  FILE  RETURNS  OR  SUPPLY  INFORMATION  UNDER 
SECTION  6035  OR  6046. " 

(3)  The  item  relating  to  section  6679  in  the  table  of  sections 
for  subchapter  B  of  chapter  68  is  amended  to  read  as  follows: 
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"Sec.  6679.  Failure  to  file  returns  or  supply  information  under  sec- 
tion 6035  or  6046. " 

(c)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  taxable  years  of  foreign  corporations  beginning  after  the 
date  of  the  enactment  of  this  Act 

SEC.  341.  AUTHORITY  TO  DELAY  DATE  FOR  FILING  CERTAIN  RETURNS  RE- 
LATING TO  FOREIGN  CORPORATIONS  AND  FOREIGN  TRUSTS. 

(a)  Foreign  Corporations. — Subsection  (d)  of  section  6046  (relat- 
ing to  time  for  filing  returns  as  to  organization  or  reorganization  of 
foreign  corporations  and  as  to  acquisitions  of  their  stock)  is  amend- 
ed by  inserting  before  the  period  at  the  end  thereof  the  following: 
"(or  on  or  before  such  later  day  as  the  Secretary  may  by  forms  or 
regu  la  Hons  prescribe) '  \ 

(b)  Foreign  Trusts. — Subsection  (a)  of  section  6048  (relating  to 
returns  as  to  certain  foreign  trusts)  is  amended  by  inserting  "(or  on 
or  before  such  later  day  as  the  Secretary  may  by  regulations  pre- 
scribe)" after  "the  90th  day". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  returns  filed  after  the  date  of  the  enactment  of  this  Act. 

SEC.  342.  WITHHOLDING  OF  TAX  ON  NONRESIDENT  ALIENS  AND  FOREIGN 
CORPORATIONS. 

Not  later  than  2  years  after  the  date  of  the  enactment  of  this  Act, 
the  Secretary  of  the  Treasury  or  his  delegate  shall  prescribe  regula- 
tions establishing  certification  procedures,  refund  procedures,  or 
other  procedures  which  ensure  that  any  benefit  of  any  treaty  relat- 
ing to  withholding  of  tax  under  sections  1441  and  1442  of  the  Inter- 
nal Revenue  Code  of  1954  is  available  only  to  persons  entitled  to 
such  benefit. 

SEC.  343.  TECHNICAL  AMENDMENT  RELATING  TO  PENALTY  UNDER  SEC- 
TION 905(c). 

(a)  General  Rule. — Subsection  (c)  of  section  905  (relating  to  ad- 
justments on  payment  of  accrued  taxes)  is  amended  by  striking  out 
the  last  sentence. 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  have  the  same  effect  as  if  the  last  sentence  of  section  905(c) 
had  never  been  enacted. 

Subtitle  G — Modification  of  Interest  Provisions 

SEC.  344.  INTEREST  COMPOUNDED  DAILY. 

(a)  In  General. — Subchapter  C  of  chapter  67  (relating  to  determi- 
nation of  rate  of  interest)  is  amended  by  adding  at  the  end  thereof 
the  following  new  section: 

"SEC.  6622.  INTEREST  COMPOUNDED  DAILY. 

"(a)  General  Rule. — In  computing  the  amount  of  any  interest  re- 
quired to  be  paid  under  this  title  or  sections  1961(c)(1)  or  2411  of 
title  28,  United  States  Code,  by  the  Secretary  or  by  the  taxpayer,  or 
any  other  amount  determined  by  reference  to  such  amount  of  inter- 
est, such  interest  and  such  amount  shall  be  compounded  daily. 

"(b)  Exception  for  Penalty  for  Failure  To  File  Estimated 
Tax.— Subsection  (a)  shall  not  apply  for  purposes  of  computing  the 
amount  of  any  addition  to  tax  under  section  6654  or  6655.  " 
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(b)  Conforming  Amendments. — 

(1)  Section  6601(e)  (relating  to  applicable  rules)  is  amended  by 
striking  out  paragraph  (2)  and  redesignating  paragraphs  (3)  and 
(4)  as  paragraphs  (2)  and  (3),  respectively. 

(2)  The  table  of  sections  for  subchapter  C  of  chapter  67  is 
amended  by  inserting  after  section  6621  the  following  new  item: 

"Sec.  6622.  Interest  compounded  daily.  " 

(3) (A)  The  heading  for  subchapter  C  of  chapter  67  is  amended 
by  inserting  ";  Compounding  of  Interest  1  after  "Rate". 

(B)  The  item  relating  to  subchapter  C  in  the  table  of  sub- 
chapters for  chapter  67  is  amended  by  inserting  ";  compounding 
of  interest "  after  "rate  ". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  interest  accruing  after  December  31,  1982. 

SEC.  345.  DETERMINATION  OF  RATE  OF  INTEREST  TO  BE  MADE  SEMIANNU- 
ALLY. 

(a)  In  General. — Subsection  (b)  of  section  6621  (relating  to  deter- 
mination of  rate  of  interest)  is  amended  to  read  as  follows: 

"(b)  Adjustment  of  Interest  Rate. — 

"(1)  Establishment  of  adjusted  rate. — If  the  adjusted 
prime  rate  charged  by  banks  (rounded  to  the  nearest  full  per- 
cent)— 

"(A)  during  the  6-month  period  ending  on  September  30 
of  any  calendar  year,  or 

"(B)  during  the  6-month  period  ending  on  March  31  of 
any  calendar  year, 
differs  from  the  interest  rate  in  effect  under  this  section  on 
either  such  date,  respectively,  then  the  Secretary  shall  establish, 
within  15  days  after  the  close  of  the  applicable  6-month  period, 
an  adjusted  rate  of  interest  equal  to  such  adjusted  prime  rate. 

"(2)  Effective  date  of  adjustment.— Any  adjusted  rate  of 
interest  established  under  paragraph  (1)  shall  become  effec- 
tive— 

"(A)  on  January  1  of  the  succeeding  year  in  the  case  of  an 
adjustment  attributable  to  paragraph  (1)(A),  and 

"(B)  on  July  1  of  the  same  year  in  the  case  of  an  adjust- 
ment attributable  to  paragraph(l)(B). " 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  to  adjustments  taking  effect  on  January  1,  1983. 

SEC   346.   RESTRICTIONS   ON  PAYMENT  OF  INTEREST  FOR  CERTAIN 
PERIODS. 

(a)  Interest  With  Respect  to  Delinquent  Returns. — Section 
6611(b)  (relating  to  period  for  which  interest  on  refunds  is  paid)  is 
amended  by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(3)  Late  returns. — Notwithstanding  paragraph  (1)  or  (2)  in 
the  case  of  a  return  of  tax  which  is  filed  after  the  last  date  pre- 
scribed for  filing  such  return  (determined  with  regard  to  exten- 
sions), no  interest  shall  be  allowed  or  paid  for  any  day  before 
the  date  on  which  the  return  is  filed. " 

(b)  No  Interest  if  Return  Not  in  Processible  Form. Section 
6611  (relating  to  interest  on  overpayments)  is  amended  by  redes- 
ignating subsection  (i)  as  subsection  (j)  and  by  adding  after  subsec- 
tion (h)  the  following  new  subsection: 
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"(i)  No  Interest  Until  Return  in  Processible  Form. — 

"(1)  For  purposes  of  subsections  (b)(3),  (e),  and  (h),  a  return 

shall  not  be  treated  as  filed  until  it  is  filed  in  processible  form. 
"(2)  For  purposes  of  paragraph  (1),  a  return  is  in  a  processible 

form  if— 

"(A)  such  return  is  filed  on  a  permitted  form,  and 
"(B)  such  return  contains — 

"(i)  the  taxpayers  name,  address,  and  identifying 
number  and  the  required  signature,  and 

"(W  sufficient  required  information  (whether  on  the 
return  or  on  required  attachments)  to  permit  the  math- 
ematical verification  of  tax  liability  shown  on  the 
return. " 

(c)  Modification  of  Interest  in  the  Case  of  Carrybacks. — 

(1)  OVERPA  YMENTS.  — 

(A)  Paragraph  (1)  of  section  6611(f)  (relating  to  refund  of 
income  tax  caused  by  carryback  or  adjustment  for  unused 
deductions)  is  amended  by  striking  out  uthe  close  of  the 
taxable  year"  and  inserting  in  lieu  thereof  "the  filing  date 
for  the  taxable  year". 

(B)  Subparagraph  (A)  of  section  6611(f)(2)  is  amended  by 
striking  out  "the  close  of"  each  place  it  appears  and  insert- 
ing in  lieu  thereof  "the  filing  date  for". 

(C)  Subsection  (f)  of  section  6611  is  amended  by  redes- 
ignating paragraph  (3)  as  paragraph  (4)  and  by  inserting 
after  paragraph  (2)  the  following  new  paragraph: 

"(3)  Special  rules  for  paragraphs  (i)  and  (2). — 

"(A)  Filing  date. — For  purposes  of  this  subsection,  the 
term  'filing  date'  means  the  last  date  prescribed  for  filing 
the  return  of  tax  imposed  by  subtitle  A  for  the  taxable  year 
(determined  without  regard  to  extensions). 
"(B)  Coordination  with  subsection  (e). — 

"(i)  In  general. — For  purposes  of  subsection 

(E)— 

"(I)  any  overpayment  described  in  paragraph  (1) 
or  (2)  shall  be  treated  as  an  overpayment  for  the 
loss  year,  and 

"(II)  such  subsection  shall  be  applied  with  re- 
spect to  such  overpayment  by  treating  the  return 
for  the  loss  year  as  not  filed  before  claim  for  such 
overpayment  is  filed, 
"(ii)  Loss  year. — For  purposes  of  this  subparagraph, 
the  term  'loss  year'  means — 

"(I)  in  the  case  of  a  carryback  of  a  net  operating 
loss  or  net  capital  loss,  the  taxable  year  in  which 
such  loss  arises,  and 

"(II)  in  the  case  of  a  credit  carryback,  the  tax- 
able year  in  which  such  credit  carryback  arises  (or, 
with  respect  to  any  portion  of  a  credit  carryback 
from  a  taxable  year  attributable  to  a  net  operating 
loss  carryback,  a  capital  loss  carryback,  or  other 
credit  carryback  from  a  subsequent  taxable  year, 
such  subsequent  taxable  year).  " 
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(D)  Subsection  (g)  of  section  6611  is  amended  by  striking 
out  "the  close  of  the  taxable  year"  and  inserting  in  lieu 
thereof  "the  filing  date  (as  defined  in  subsection  (f)(3))  for 
the  taxable  year". 
(2)  Underpayments. — 

(A)  Paragraph  (1)  of  section  6601(d)  (relating  to  income 
tax  reduced  by  carryback  for  adjustment  for  certain  unused 
deductions)  is  amended  by  striking  out  "the  last  day  of  the 
taxable  year"  and  inserting  in  lieu  thereof  "the  filing  date 
for  the  taxable  year". 

(B)  Subparagraph  (A)  of  section  6601(d)(2)  is  amended  by 
striking  out  "the  last  day  of  the"  each  place  it  appears  and 
inserting  in  lieu  thereof  "the  filing  date  for". 

(C)  Subsection  (d)  of  section  6601  is  amended  by  adding 
at  the  end  thereof  the  following  new  paragraph: 

"(4)  Filing  date. — For  purposes  of  this  subsection,  the  term 
'filing  date'  has  the  meaning  given  to  such  term  by  section 
6611(f)(3)(A). " 
(d)  Effective  Dates. — 

(1)  In  general. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  returns  filed  after  the  30th  day  after  the 
date  of  the  enactment  of  this  Act. 

(2)  Subsection  (c). — The  amendments  made  by  subsection  (c) 
shall  apply  to  interest  accruing  after  the  30th  day  after  the  date 
of  the  enactment  of  this  Act. 

Subtitle  H— Taxpayer  Safeguard  Amendments 

SEC  347.  INCREASE  IN  CERTAIN  EXEMPTIONS  FROM  LEVY. 

(a)  General  Rule. — 

(1)  Fuel,  provisions,  furniture,  and  personal  effects.— 
Paragraph  (2)  of  section  6334(a)  (relating  to  property  exempt 
from  levy)  is  amended  by  striking  out  "$500"  and  inserting  in 
lieu  thereof  "$1,500". 

(2)  Books  and  tools  of  a  trade,  business,  or  profession— 
Paragraph  (3)  of  section  6334(a)  is  amended  by  striking  out 
"$250"  and  inserting  in  lieu  thereof  "$1,000". 

(3)  Wages,  salary,  or  other  income. — Paragraph  (1)  of  sec- 
tion 6334(d)  (relating  to  exempt  amount  of  wages,  salary,  or 
other  income)  is  amended — 

(A)  by  striking  out  "$50"  and  inserting  in  lieu  thereof 
"$75"  and 

(B)  by  striking  out  "$15"  and  inserting  in  lieu  thereof 

"$25". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  to  levies  made  after  December  31,  1982. 

SEC.  348.  REQUIRED  RELEASE  OF  LIEN. 

(a)  General  Rule. — So  much  of  subsection  (a)  of  section  6325  (re- 
lating to  release  of  lien)  as  precedes  paragraph  (1)  thereof  is  amend- 
ed to  read  as  follows: 

"(a)  Release  of  Lien. — Subject  to  such  regulations  as  the  Secre- 
tary may  prescribe,  the  Secretary  shall  issue  a  certificate  of  release 
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of  any  lien  imposed  with  respect  to  any  internal  revenue  tax  not 
later  than  30  days  after  the  day  on  which — ". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  liens — 

(1)  which  are  filed  after  December  31,  1982, 

(2)  which  are  satisfied  after  December  31,  1982,  or 

(3)  with  respect  to  which  the  taxpayer  after  December  31, 
1982,  requests  the  Secretary  of  the  Treasury  or  his  delegate  to 
issue  a  certificate  of  release  on  the  grounds  that  the  liability 
was  satisfied  or  legally  unenforceable. 

SEC.  349.  REQUIREMENT  OF  TIMELY  NOTICE  OF  LEVY. 

(a)  General  Rule. — Section  6331  (relating  to  levy  and  distraint) 
is  amended  by  redesignating  subsection  (e)  as  subsection  (f)  and  by 
striking  out  subsection  (d)  and  inserting  in  lieu  thereof  the  follow- 
ing new  subsections: 

"(d)  Requirement  of  Notice  Before  Levy. — 

"(1)  In  general. — Levy  may  be  made  under  subsection  (a) 
upon  the  salary  or  wages  or  other  property  of  any  person  with 
respect  to  any  unpaid  tax  only  after  the  Secretary  has  notified 
such  person  in  writing  of  his  intention  to  make  such  levy. 

"(2)  10-day  requirement. — The  notice  required  under  para- 
graph (1)  shall  be — 

"(A)  given  in  person, 

"(B)  left  at  the  dwelling  or  usual  place  of  business  of 
such  person,  or 

"(C)  sent  by  certified  or  registered  mail  to  such  person's 
last  known  address, 
no  less  than  10  days  before  the  day  of  the  levy. 

"(3)  Jeopardy. — Paragraph  (1)  shall  not  apply  to  a  levy  if  the 
Secretary  has  made  a  finding  under  the  last  sentence  of  subsec- 
tion (a)  that  the  collection  of  tax  is  in  jeopardy. 
"(e)  Continuing  Levy  on  Salary  and  Wages  — 

"(1)  Effect  of  levy. — The  effect  of  a  levy  on  salary  or  wages 
payable  to  or  received  by  a  taxpayer  shall  be  continuous  from 
the  date  such  levy  is  first  made  until  the  liability  out  of  which 
such  levy  arose  is  satisfied  or  becomes  unenforceable  by  reason 
of  lapse  of  time. 

"(2)  Release  and  notice  of  release. — With  respect  to  a  levy 
described  in  paragraph  (1),  the  Secretary  shall  promptly  release 
the  levy  when  the  liability  out  of  which  such  levy  arose  is  satis- 
fied or  becomes  unenforceable  by  reason  of  lapse  of  time,  and 
shall  promptly  notify  the  person  upon  whom  such  levy  was 
made  that  such  levy  has  been  released.  " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  to  levies  made  after  December  31,  1982. 

SEC  349A.  EXTENSION  OF  PERIOD  FOR  REDEMPTION  OF  REAL  PROPERTY. 

(a)  General  Rule. — Paragraph  (1)  of  section  6337(b)  (relating  to 
period  for  redemption  of  real  estate  after  sale)  is  amended  by  strik- 
ing out  "120  days"  and  inserting  in  lieu  thereof  "180  days". 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  property  sold  after  the  date  of  the  enact- 
ment of  this  Act. 
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SEC.  350.  AMOUNT  OF  DAMAGES  IN  CASE  OF  WRONGFUL  LEVY. 

(a)  General  Rule. — Subparagraph  (C)  of  section  7426(b)(2)  (relat- 
ing to  amount  of  damages)  is  amended  to  read  as  follows: 

"(C)  if  such  property  was  sold,  grant  a  judgment  for  an 
amount  not  exceeding  the  greater  of— 

"(i)  the  amount  received  by  the  United  States  from  the 
sale  of  such  property,  or 

"(ii)  the  fair  market  value  of  such  property  immediately 
before  the  levy. " 

(b)  Effective  Date. — The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  levies  made  after  December  31,  1982. 

Subtitle  I— Other  Provisions 


SEC.  351.  DISALLOWANCE  OF  DEDUCTIONS  RELATING  TO  NARCOTICS  TRAF- 
FICKING. 

(a)  In  General. — Part  IX  of  subchapter  B  of  chapter  1  (relating 
to  items  not  deductible)  is  amended  by  adding  at  the  end  thereof  the 
following  new  section: 

"SEC.  280E.  EXPENDITURES  IN  CONNECTION  WITH  THE  ILLEGAL  SALE  OF 
DRUGS. 

"No  deduction  or  credit  shall  be  allowed  for  any  amount  paid  or 
incurred  during  the  taxable  year  in  carrying  on  any  trade  or  busi- 
ness if  such  trade  or  business  (or  the  activities  which  comprise  such 
trade  or  business)  consists  of  trafficking  in  controlled  substances 
(within  the  meaning  of  schedule  I  and  II  of  the  Controlled  Sub- 
stances Act)  which  is  prohibited  by  Federal  law  or  the  law  of  any 
State  in  which  such  trade  or  business  is  conducted. " 

(b)  Conforming  Amendment. — The  table  of  sections  for  part  IX 
of  subchapter  B  of  chapter  1  of  such  Code  is  amended  by  adding  at 
the  end  thereof  the  following  new  item: 

"Sec.  280E.  Expenditures  in  connection  with  the  illegal  sale  of 
drugs. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  amounts  paid  or  incurred  after  the  date  of  the  enactment  of 
this  Act  in  taxable  years  ending  after  such  date. 

SEC.  352.  SENSE  OF  CONGRESS  WITH  RESPECT  TO  PROVIDING  OF  ADDI- 
TIONAL FUNDS  TO  INTERNAL  REVENUE  SERVICE. 

It  is  the  sense  of  the  Congress  that  there  be  appropriated  for  the 
use  of  the  Internal  Revenue  Service  to  provide  additional  staff— 

(1)  for  fiscal  year  1983,  the  amounts  proposed  in  the  Presi- 
dents budget  for  fiscal  year  1983,  and 

(2)  such  amounts  in  excess  of  the  amount  requested  for  such 
purpose  in  the  Presidents  proposed  budgets  as  may  be  necessary 
to  provide  sufficient  improved  enforcement  to  increase  revenues 
by  $1  billion  in  fiscal  year  1984  and  $2  billion  in  fiscal  year 
1985. 

SEC.  353.  REPORT  ON  FORMS. 

Not  later  than  June  30,  1983,  the  Secretary  of  the  Treasury  or  his 
delegate  shall  study  and  report  to  the  Congress  methods  of  modify- 
ing the  design  of  the  forms  used  by  the  Internal  Revenue  Service  to 
achieve  greater  accuracy  in  the  reporting  of  income  and  the  match- 
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ing  of  information  reports  and  returns  with  the  returns  of  tax  im- 
posed by  chapter  1  of  the  Internal  Revenue  Code  of 195 '4- 

SEC.  354.  EXEMPTION  OF  VETERANS'  ORGANIZATIONS. 

(a)  In  General. — Paragraph  (19)  of  section  501(c)  (relating  to  ex- 
emption of  veterans '  organizations)  is  amended — 

(1)  by  striking  out  "war  veterans"  the  first  place  it  appears 
and  inserting  in  lieu  thereof  "past  or  present  members  of  the 
Armed  Forces  of  the  United  States  "  and 

(2)  by  amending  subparagraph  (B)  to  read  as  follows: 

"(B)  at  least  75  percent  of  the  members  of  which  are  past 
or  present  members  of  the  Armed  Forces  of  the  United 
States  and  substantially  all  of  the  other  members  of  which 
are  individuals  who  are  cadets  or  are  spouses,  widows,  or 
widowers  of  past  or  present  members  of  the  Armed  Forces 
of  the  United  States  or  of  cadets,  and". 

(b)  Association  Organized  Before  1880. — Subsection  (c)  of  sec- 
tion 501  (relating  to  exempt  organizations)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(23)  any  association  organized  before  1880  more  than  25  per- 
cent of  the  members  of  which  are  present  or  past  members  of  the 
Armed  Forces  and  a  principal  purpose  of  which  is  to  provide  in- 
surance and  other  benefits  to  veterans  or  their  dependents. " 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  taxable  years  beginning  after  the  date  of  the 
enactment  of  this  Act. 

SEC.  355.  AMENDMENT  TO  COMMUNICATIONS  ACT  OF  1934. 

Title  III  of  the  Communications  Act  of  1934  is  amended  by  insert- 
ing immediately  after  section  330  therein  the  following  new  section: 

"very  high  frequency  stations 

"Sec.  331.  It  shall  be  the  policy  of  the  Federal  Communications 
Commission  to  allocate  channels  for  very  high  frequency  commercial 
television  broadcasting  in  a  manner  which  ensures  that  not  less 
than  one  such  channel  shall  be  allocated  to  each  State,  if  technical- 
ly feasible.  In  any  case  in  which  licensee  of  a  very  high  frequency 
commercial  television  broadcast  station  notifies  the  Commission  to 
the  effect  that  such  licensee  will  agree  to  the  reallocation  of  its 
channel  to  a  community  within  a  State  in  which  there  is  allocated 
no  very  high  frequency  commercial  television  broadcast  channel  at 
the  time  such  notification,  the  Commission  shall,  notwithstanding 
any  other  provision  of  law,  order  such  reallocation  and  issue  a  li- 
cense to  such  licensee  for  that  purpose  pursuant  to  such  notification 
for  a  term  of  not  to  exceed  5  years  as  provided  in  section  307(d)  of 
the  Communications  Act  of  1934.  "> 

SEC.  356.  CONFIDENTIALITY  AND  DISCLOSURE  OF  RETURNS  AND  RETURN 
INFORMATION. 

(a)  In  General. —  Subsection  (i)  of  section  6103  (relating  to  disclo- 
sure to  Federal  officers  or  employees  for  administration  of  Federal 
laws  not  relating  to  tax  administration)  is  amended  by  redes- 
ignating paragraph  (6)  as  paragraph  (7)  and  by  striking  out  para- 
graphs (1),  (2),  (3),  (4),  and  (5)  and  inserting  in  lieu  thereof  the  fol- 
lowing: 
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"(1)  Disclosure  of  returns  and  return  information  for 
use  in  criminal  investigations. — 

"(A)  In  general.— Except  as  provided  in  paragraph  (6), 
any  return  or  return  information  with  respect  to  any  speci- 
fied taxable  period  or  periods  shall,  pursuant  to  and  upon 
the  grant  of  an  ex  parte  order  by  a  Federal  district  court 
judge  or  magistrate  under  subparagraph  (B),  be  open  (but 
only  to  the  extent  necessary  as  provided  in  such  order)  to 
inspection  by,  or  disclosure  to,  officers  and  employees  of  any 
Federal  agency  who  are  personally  and  directly  engaged 
in — 

"(i)  preparation  for  any  judicial  or  administrative 
proceeding  pertaining  to  the  enforcement  of  a  specifi- 
cally designated  Federal  criminal  statute  (not  involv- 
ing tax  administration)  to  which  the  United  States  or 
such  agency  is  or  may  be  a  party, 

"(ii)  any  investigation  which  may  result  in  such  a 
proceeding,  or 

"(Hi)  any  Federal  grand  jury  proceeding  pertaining  to 
enforcement  of  such  a  criminal  statute  to  which  the 
United  States  or  such  agency  is  or  may  be  a  party, 

solely  for  the  use  of  such  officers  and  employees  in  such 
preparation,  investigation,  or  grand  jury  proceeding. 

"(B)  Application  for  order. — The  Attorney  General, 
the  Deputy  Attorney  General,  the  Associate  Attorney  Gener- 
al, any  Assistant  Attorney  General,  any  United  States  at- 
torney, any  special  prosecutor  appointed  under  section  593 
of  title  28,  United  States  Code,  or  any  attorney  in  charge  of 
a  criminal  division  organized  crime  strike  force  established 
pursuant  to  section  510  of  title  28,  United  States  Code,  may 
authorize  an  application  to  a  Federal  district  court  judge 
or  magistrate  for  the  order  referred  to  in  subparagraph  (A). 
Upon  such  application,  such  judge  or  magistrate  may  grant 
such  order  if  he  determines  on  the  basis  of  the  facts  submit- 
ted by  the  applicant  that — 

"(i)  there  is  reasonable  cause  to  believe,  based  upon 
information  believed  to  be  reliable,  that  a  specific 
criminal  act  has  been  committed, 

"(ii)  there  is  reasonable  cause  to  believe  that  the 
return  or  return  information  is  or  may  be  relevant  to  a 
matter  relating  to  the  commission  of  such  act,  and 

"(Hi)  the  return  or  return  information  is  sought  ex- 
clusively for  use  in  a  Federal  criminal  investigation  or 
proceeding  concerning  such  act,  and  the  information 
sought  to  be  disclosed  cannot  reasonably  be  obtained, 
under  the  circumstances,  from  another  source. 
"(2)  Disclosure  of  return  information  other  than  tax- 
payer RETURN  INFORMATION  FOR  USE  IN  CRIMINAL  INVESTIGA- 
TIONS.— 

"(A)  In  general. — Except  as  provided  in  paragraph  (6), 
upon  receipt  by  the  Secretary  of  a  request  which  meets  the 
requirements  of  subparagraph  (B)  from  the  head  of  any 
Federal  agency  or  the  Inspector  General  thereof,  or,  in  the 
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case  of  the  Department  of  Justice,  the  Attorney  General,  the 
Deputy  Attorney  General,  the  Associate  Attorney  General, 
any  Assistant  Attorney  General,  the  Director  of  the  Federal 
Bureau  of  Investigation,  the  Administrator  of  the  Drug  En- 
forcement Administration,  any  United  States  attorney,  any 
special  prosecutor  appointed  under  section  593  of  title  28, 
United  States  Code,  or  any  attorney  in  charge  of  a  criminal 
division  organized  crime  strike  force  established  pursuant 
to  section  510  of  title  28,  United  States  Code,  the  Secretary 
shall  disclose  return  information  (other  than  taxpayer 
return  information)  to  officers  and  employees  of  such 
agency  who  are  personally  and  directly  engaged  in — 

"(i)  preparation  for  any  judicial  or  administrative 
proceeding  described  in  paragraph  (l)(A)(i), 

"(ii)  any  investigation  which  may  result  in  such  a 
proceeding,  or 

"(Hi)  any  grand  jury  proceeding  described  in  para- 
graph (lXAXiii), 
solely  for  the  use  of  such  officers  and  employees  in  such 
preparation,  investigation,  or  grand  jury  proceeding. 

"(B)  Requirements. — A  request  meets  the  requirements 
of  this  subparagraph  if  the  request  is  in  writing  and  sets 
forth — 

"(i)  the  name  and  address  of  the  taxpayer  with  re- 
spect to  whom  the  requested  return  information  relates; 

"(ii)  the  taxable  period  or  periods  to  which  such 
return  information  relates; 

"(Hi)  the  statutory  authority  under  which  the  pro- 
ceeding or  investigation  described  in  subparagraph  (A) 
is  being  conducted;  and 

"(iv)  the  specific  reason  or  reasons  why  such  disclo- 
sure is,  or  may  be,  relevant  to  such  proceeding  or  inves- 
tigation. 

"(C)  Taxpayer  identity. — For  purposes  of  this  para- 
graph, a  taxpayer's  identity  shall  not  be  treated  as  taxpayer 
return  information. 
"(3)  Disclosure  of  return  information  to  apprise  appro- 
priate OFFICIALS  OF  CRIMINAL  ACTIVITIES  OR  EMERGENCY  CIR- 
CUMSTANCES.— 

"(A)  Possible  violations  of  federal  criminal  law.— 
"(i)  In  general. — Except  as  provided  in  paragraph 
(6),  the  Secretary  may  disclose  in  writing  return  infor- 
mation (other  than  taxpayer  return  information)  which 
may  constitute  evidence  of  a  violation  of  any  Federal 
criminal  law  (not  involving  tax  administration)  to  the 
extent  necessary  to  apprise  the  head  of  the  appropriate 
Federal  agency  charged  with  the  responsibility  of  en- 
forcing such  law.  The  head  of  such  agency  may  disclose 
such  return  information  to  officers  and  employees  of 
such  agency  to  the  extent  necessary  to  enforce  such  law. 

"(ii)  Taxpayer  identity. — If  there  is  return  informa- 
tion (other  than  taxpayer  return  information)  which 
may  constitute  evidence  of  a  violation  by  any  taxpayer 
of  any  Federal  criminal  law  (not  involving  tax  admin- 
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istration),  such  taxpayers  identity  may  also  be  dis- 
closed under  clause  (i). 
"(B)  Emergency  circumstances. — 

"(i)  Danger  of  death  or  physical  injury.— Under 
circumstances  involving  an  imminent  danger  of  death 
or  physical  injury  to  any  individual,  the  Secretary  may 
disclose  return  information  to  the  extent  necessary  to 
apprise  appropriate  officers  or  employees  of  any  Federal 
or  State  law  enforcement  agency  of  such  circumstances. 

"(ii)  Flight  from  federal  prosecution. — Under 
circumstances  involving  the  imminent  flight  of  any  in- 
dividual from  Federal  prosecution,  the  Secretary  may 
disclose  return  information  to  the  extent  necessary  to 
apprise  appropriate  officers  or  employees  of  any  Federal 
law  enforcement  agency  of  such  circumstances. 
"(4)  Use  of  certain  disclosed  returns  and  return  infor- 
mation IN  JUDICIAL  OR  ADMINISTRATIVE  PROCEEDINGS. — 

"(A)  Returns  and  taxpayer  return  information. — 
Except  as  provided  in  subparagraph  (c),  any  return  or  tax- 
payer return  information  obtained  under  paragraph  (1)  may 
be  disclosed  in  any  judicial  or  administrative  proceeding 
pertaining  to  enforcement  of  a  specifically  designated  Fed- 
eral criminal  statute  or  related  civil  forfeiture  (not  involv- 
ing tax  administration)  to  which  the  United  States  or  a 
Federal  agency  is  a  party — 

"(i)  if  the  court  finds  that  such  return  or  taxpayer 
return  information  is  probative  of  a  matter  in  issue  rel- 
evant in  establishing  the  commissison  of  a  crime  or  the 
guilt  or  liability  of  a  party,  or 

"(ii)  to  the  extent  required  by  order  of  the  court  pur- 
suant to  section  3500  of  title  18,  United  States  Code,  or 
rule  16  the  Federal  Rules  of  Criminal  Procedure. 
"(B)  Return  information  (other   than  taxpayer 
return  information). — Except  as  provided  in  subparagraph 
(C),  any  return  information  ( other  than  taxpayer  return  in- 
formation) obtained  under  paragraph  (1),  (2),  or(3)(A)  may 
be  disclosed  in  any  judicial  or  administrative  proceeding 
pertaining  to  enforcement  of  a  specifically  designated  Fed- 
eral criminal  statute  or  related  civil  forfeiture  ( not  involv- 
ing tax  administration)  to  which  the  United  States  or  a  Fed- 
eral agency  is  a  party. 

"(C)  Confidential  informant;  impairment  of  investi- 
gations.— No  return  or  return  information  shall  be  ad- 
mitted into  evidence  under  subparagraph  (A)(i)  or  (B)  if  the 
Secretary  determines  and  notifies  the  Attorney  General  or 
his  delegate  or  the  head  of  the  Federal  agency  that  such 
admission  would  identify  a  confidential  informant  or  seri- 
ously impair  a  civil  or  criminal  tax  investigation. 

"(D)  Consideration  of  confidentiality  policy.— In 
ruling  upon  the  admissibility  of  returns  or  return  informa- 
tion, and  in  the  issuance  of  an  order  under  subparagraph 
(A)(ii),  the  court  shall  give  due  consideration  to  congression- 
al policy  favoring  the  confidentiality  of  returns  and  return 
information  as  set  forth  in  this  title. 
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"(E)  Reversible  error. — The  admission  into  evidence  of 
any  return  or  return  information  contrary  to  the  provisions 
of  this  paragraph  shall  not,  as  such,  constitute  reversible 
error  upon  appeal  of  a  judgment  in  the  proceeding. 
"(5)  Disclosure  to  locate  fugitives  from  justice. — 

"(A)  In  general. — Except  as  provided  in  paragraph  (6), 
the  return  of  an  individual  or  return  information  with  re- 
spect to  such  individual  shall,  pursuant  to  and  upon  the 
grant  of  an  ex  parte  order  by  a  Federal  district  court  judge 
or  magistrate  under  subparagraph  (B),  be  open  (but  only  to 
the  extent  necessary  as  provided  in  such  order)  to  inspection 
by,  or  disclosure  to,  officers  and  employees  of  any  Federal 
agency  exclusively  for  use  in  locating  such  individual. 

"(B)  Application  for  order.— Any  person  described  in 
paragraph  (1)(B)  may  authorize  an  application  to  a  Federal 
district  court  judge  or  magistrate  for  an  order  referred  to  in 
subparagraph  (A).  Upon  such  application,  such  judge  or 
magistrate  may  grant  such  order  if  he  determines  on  the 
basis  of  the  facts  submitted  by  the  applicant  that — 

"(i)  a  Federal  arrest  warrant  relating  to  the  commis- 
sion of  a  Federal  felony  offense  has  been  issued  for  an 
individual  who  is  a  fugitive  from  justice, 

"(ii)  the  return  of  such  individual  or  return  informa- 
tion with  respect  to  such  individual  is  sought  exclu- 
sively for  use  in  locating  such  individual,  and 

"(Hi)  there  is  reasonable  cause  to  believe  that  such 
return  or  return  information  may  be  relevant  in  deter- 
mining the  location  of  such  individual. 
"(6)  Confidential  informants;  impairment  of  investiga- 
tions.— The  Secretary  shall  not  disclose  any  return  or  return  in- 
formation under  paragraph  (1),  (2),  (3)(A),  (5),  or  (7)  if  the  Secre- 
tary determines  (and,  in  the  case  of  a  request  for  disclosure  pur- 
suant to  a  court  order  described  in  paragraph  (1)(B)  or  (5)(B), 
certifies  to  the  court)  that  such  disclosure  would  identify  a  con- 
fidential informant  or  seriously  impair  a  civil  or  criminal  tax 
investigation. ". 
(b)  Conforming  Amendments.— 

(1)  Subsection  (p)  of  section  6103  (relating  to  procedure  and 
recordkeeping)  is  amended — 

(A)  by  striking  out  "(6)(A)(ii)"  in  paragraph  (3)(A)  and  in- 
serting in  lieu  thereof  "(7)(A)(ii)", 

(B)  by  striking  out  "(d)"  in  paragraph  (3)(C)(i)  and  insert- 
ing in  lieu  thereof  "(d),  (i)(3)(B)(i), 

(C)  by  striking  out  "such  requests"  in  paragraph 
(3)(C)(i)(II)  and  inserting  in  lieu  thereof  "such  requests  or 
otherwise", 

(D)  by  striking  out  "(i)(l),  (2),  or  (5)"  each  place  it  appears 
in  paragraph  (4)  and  inserting  in  lieu  thereof  "(i)(l),  (2),  (3), 
or  (5)", 

(E)  by  striking  out  "(d)"  each  place  it  appears  in  para- 
graph (4)  and  inserting  in  lieu  thereof  "(d),  (i)(3)(B)(i), ' ,  and 

(F)  by  striking  out  "subsection  (i)(6)(A)(ii)"  in  paragraph 
(6)(B)(i)    and    inserting    in    lieu    thereof  "subsection 

(i)(7)(A)(iiy\ 
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(2)  Paragraph  (2)  of  section  7213(a)  (relating  to  unauthorized 
disclosure  of  information)  is  amended  by  striking  out  "(d)"  and 
inserting  in  lieu  thereof  "(d),  (i)(3)(B)(i),  ". 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act 

SEC.  357.  CIVIL    DAMAGES    AGAINST    UNITED    STATES    FOR  UNAU- 
THORIZED DISCLOSURES  BY  AN  EMPLOYEE. 

(a)  In  General. — Subchapter  B  of  chapter  76  (relating  to  proceed- 
ings by  taxpayers  and  third  parties)  is  amended  by  redesignating 
section  7431  as  section  7432  and  inserting  after  section  7430  the  fol- 
lowing new  section: 

"SEC.  7430.  CIVIL  DAMAGES  FOR  UNAUTHORIZED  DISCLOSURE  OF  RE- 
TURNS AND  RETURN  INFORMATION. 

"(a)  In  General.— 

"(1)  Disclosure  by  employee  of  United  States. — If  any  of- 
ficer or  employee  of  the  United  States  knowingly,  or  by  reason 
of  negligence,  discloses  any  return  or  return  information  with 
respect  to  a  taxpayer  in  violation  of  any  provision  of  section 
6103,  such  taxpayer  may  bring  a  civil  action  for  damages 
against  the  United  States  in  a  district  court  of  the  United 
States. 

"(2)  Disclosure  by  a  person  who  is  not  an  employee  of 
United  States. — If  any  person  who  is  not  an  officer  or  employ- 
ee of  the  United  States  knowingly,  or  by  reason  of  negligence, 
discloses  any  return  or  return  information  with  respect  to  a  tax- 
payer in  violation  of  any  provision  of  section  6103,  such  taxpay- 
er may  bring  a  civil  action  for  damages  against  such  person  in 
a  district  court  of  the  United  States. 
"(b)  No  Liability  for  Good  Faith  but  Erroneous  Interpreta- 
tion.—No  liability  shall  arise  under  this  section  with  respect  to  any 
disclosure  which  results  from  a  good  faith,  but  erroneous,  interpre- 
tation of  section  6103. 

"(c)  Damages.— In  any  action  brought  under  subsection  (a),  upon 
a  finding  of  liability  on  the  part  of  the  defendant,  the  defendant 
shall  be  liable  to  the  plaintiff  in  an  amount  equal  to  the  sum  of— 
"(1)  the  greater  of— 

"(A)  $1,000  for  each  act  of  unauthorized  disclosure  of  a 
return  or  return  information  with  respect  to  which  such  de- 
fendant is  found  liable,  or 
"(B)  the  sum  of— 

"(i)  the  actual  damages  sustained  by  the  plaintiff  as 
a  result  of  such  unauthorized  disclosure,  plus 

"(ii)  in  the  case  of  a  willful  disclosure  or  a  disclosure 
which  is  the  result  of  gross  negligence,  punitive  dam- 
ages, plus 
"(2)  the  costs  of  the  action. 
"(d)  Period  for  Bringing  Action. — Notwithstanding  any  other 
provision  of  law,  an  action  to  enforce  any  liability  created  under 
this  section  may  be  brought,  without  regard  to  the  amount  in  con- 
troversy, at  any  time  within  2  years  after  the  date  of  discovery  by 
the  plaintiff  of  the  unauthorized  disclosure. 
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"(e)  Return;  Return  Information. — For  purposes  of  this  section, 
the  terms  'return'  and  'return  information'  have  the  respective 
meanings  given  such  terms  in  section  6103(b).  " 

(b)  Conforming  Amendments. — 

(1)  Section  7217  (relating  to  civil  damages  for  unauthorized 
disclosure  of  returns  and  return  information)  is  hereby  repealed. 

(2)  The  table  of  sections  for  part  I  of  subchapter  A  of  chapter 
75  is  amended  by  striking  out  the  item  relating  to  section  7217. 

(3)  The  table  of  sections  for  subchapter  B  of  chapter  76  is 
amended  by  striking  out  the  item  relating  to  section  7431  and 
inserting  in  lieu  thereof  the  following: 

"Sec.  7431.  Civil  damages  for  unauthorized  disclosure  of  returns  and 

return  information. 
"Sec.  7432.  Cross  references. " 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  disclosures  made  after  the  date  of  enactment 
of  this  Act. 

SEC.  358.  DISCLOSURE  FOR  USE  IN  CERTAIN  AUDITS  BY  GENERAL  AC- 
COUNTING OFFICE. 

(a)  In  General.— Paragraph  (7)  of  section  6103(i)  (relating  to  dis- 
closure to  Comptroller  General),  as  redesignated  by  section  396(a),  is 
amended  by  redesignating  subparagraph  (B)  as  subparagraph  (C) 
and  by  inserting  after  subparagraph  (A)  the  following  new  subpara- 
graph: 

"(B)  Audits  of  other  agencies. — 

"(i)  In  general. — Nothing  in  this  section  shall  pro- 
hibit any  return  or  return  information  obtained  under 
this  title  by  any  Federal  agency  (other  than  an  agency 
referred  to  in  subparagraph  (A))  for  use  in  any  program 
or  activity  from  being  open  to  inspection  by,  or  disclo- 
sure to,  officers  and  employees  of  the  General  Account- 
ing Off  ice  if  such  inspection  or  disclosure  is— 

"(I)  for  purposes  of,  and  to  the  extent  necessary 
in,  making  an  audit  authorized  by  law  of  such 
program  or  activity,  and 

"(II)  pursuant  to  a  written  request  by  the  Comp- 
troller General  of  the  United  States  to  the  head  of 
such  Federal  agency, 
"(ii)  Information  from  secretary. — If  the  Comp- 
troller General  of  the  United  States  determines  that 
the  returns  or  return  information  available  under 
clause  (i)  are  not  sufficient  for  purposes  of  making  an 
audit  of  any  program  or  activity  of  a  Federal  agency 
(other  than  an  agency  referred  to  in  subparagraph  (A)), 
upon  written  request  by  the  Comptroller  General  to  the 
Secretary,  returns  and  return  information  (of  the  type 
authorized  by  subsection  (I)  or  (m)  to  be  made  available 
to  the  Federal  agency  for  use  in  such  program  or  activi- 
ty) shall  be  open  to  inspection  by,  or  disclosure  to,  offi- 
cers and  employees  of  the  General  Accounting  Office 
for  the  purpose  of,  and  to  the  extent  necessary  in, 
making  such  audit. 
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"(iiti  Requirement  of  notification  upon  comple- 
tion of  audit. — Within  90  days  after  the  completion  of 
an  audit  with  respect  to  which  returns  or  return  infor- 
mation were  opened  to  inspection  or  disclosed  under 
clause  (i)  or  (ii),  the  Comptroller  General  of  the  United 
States  shall  notify  in  writing  the  Joint  Committee  on 
Taxation  of  such  completion.  Such  notice  shall  in- 
clude— 

"(I)  a  description  of  the  use  of  the  returns  and 
return  information  by  the  Federal  agency  involved, 

"(II)  such  recommendations  with  respect  to  the 
use  of  returns  and  return  information  by  such  Fed- 
eral agency  as  the  Comptroller  General  deems  ap- 
propriate, and 

"(III)  a  statement  on  the  impact  of  any  such  rec- 
ommendations on  confidentiality  of  returns  and 
return  information  and  the  administration  of  this 
title. 

"(iv)  Certain  restrictions  made  applicable. — The 
restrictions  contained  in  subparagraph  (A)  on  the  dis- 
closure of  any  returns  or  return  information  open  to  in- 
spection or  disclosed  under  such  subparagraph  shall 
also  apply  to  returns  and  return  information  open  to 
inspection  or  disclosed  under  this  subparagraph.  1 

(b)  Conforming  Amendments. — 

(1)  Subparagraph  (A)  of  section  6103(i)(7)  of  such  Code  (as  re- 
designated by  this  Act)  is  amended  by  striking  out  "subpara- 
graph (B)"  and  inserting  in  lieu  thereof  "subparagraph  (C)". 

(2)  Subparagraph  (C)  of  section  6103(i)(7)  of  such  Code  (as  re- 
designated by  this  Act)  is  amended  by  striking  out  "subpara- 
graph (A)"  and  inserting  in  lieu  thereof  "subparagraph  (A)  or 
(Bf\ 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  day  after  the  date  of  the  enactment  of  this  Act. 

TITLE  IV— TAX  TREATMENT  OF 
PARTNERSHIP  ITEMS 

SEC  401.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Tax  Treatment  of  Partnership 
Items  Act  of  1982". 

SEC.  402.  TAX  TREATMENT  OF  PARTNERSHIP  ITEMS. 

(a)  General  Rule. — Chapter  63  (relating  to  assessment)  is  amend- 
ed by  adding  at  the  end  thereof  the  following  new  subchapter: 

"Subchapter  C — Tax  Treatment  of  Partnership  Items 

"Sec.  6221.  Tax  treatment  determined  at  partnership  level. 

"Sec.  6222.  Partners  return  must  be  consistent  with  partnership 

return  or  Secretary  notified  of  inconsistency. 
"Sec.  6223.  Notice  to  partners  of  proceedings. 

"Sec.  6224-  Participation   in  administrative  proceedings;  waivers; 
agreements. 
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"Sec.  6225.  Assessments  made  only  after  partnership  level  proceed- 
ings are  completed. 

"Sec.  6226.  Judicial  review  of  final  partnership  administrative  ad- 
justments. 

"Sec.  6227.  Administrative  adjustment  requests. 

"Sec.  6228.  Judicial  review  where  administrative  adjustment  request 

is  not  allowed  in  full. 
"Sec.  6229.  Period  of  limitations  for  making  assessments. 
"Sec.  6230.  Additional  administrative  provisions. 
"Sec.  6231.  Definitions  and  special  rules. 
"Sec.  6232.  Extension  of  subchapter  to  windfall  profit  tax. 

"SEC.  6221.  TAX  TREATMENT  DETERMINED  AT  PARTNERSHIP  LEVEL. 

"Except  as  otherwise  provided  in  this  subchapter,  the  tax  treat- 
ment of  any  partnership  item  shall  be  determined  at  the  partnership 
level. 

"SEC.  6222.  PARTNER'S  RETURN  MUST  BE  CONSISTENT  WITH  PARTNERSHIP 
RETURN  OR  SECRETARY  NOTIFIED  OF  INCONSISTENCY. 

"(a)  In  General. — A  partner  shall,  on  the  partners  return,  treat 
a  partnership  item  in  a  manner  which  is  consistent  with  the  treat- 
ment of  such  partnership  item  on  the  partnership  return. 
"(b)  Notification  of  Inconsistent  Treatment. — 

"(1)  In  general. — In  the  case  of  any  partnership  item,  if— 
"(A)(i)  the  partnership  has  filed  a  return  but  the  part- 
ner s  treatment  on  his  return  is  (or  may  be)  inconsistent 
with  the  treatment  of  the  item  on  the  partnership  return,  or 
"(ii)  the  partnership  has  not  filed  a  return,  and 
"(B)  the  partner  files  with  the  Secretary  a  statement  iden- 
tifying the  inconsistency, 
subsection  (a)  shall  not  apply  to  such  item. 

"(2)  Partner  receiving  incorrect  information. — A  part- 
ner shall  be  treated  as  having  complied  with  subparagraph  (B) 
of  paragraph  (1)  with  respect  to  a  partnership  item  if  the  part- 
ner— 

"(A)  demonstrates  to  the  satisfaction  of  the  Secretary  that 
the  treatment  of  the  partnership  item  on  the  partners 
return  is  consistent  with  the  treatment  of  the  item  on  the 
schedule  furnished  to  the  partner  by  the  partnership,  and 

"(B)  elects  to  have  this  paragraph  apply  with  respect  to 
that  item. 

"(c)  Effect  of  Failure  To  Notify. — In  any  case — 

"(1)  described  in  paragraph  (l)(A)(i)  of  subsection  (b),  and 
"(2)  in  which  the  partner  does  not  comply  with  paragraph 
(1KB)  of  subsection  (b), 
section  6225  shall  not  apply  to  any  part  of  a  deficiency  attributable 
to  any  computational  adjustment  required  to  make  the  treatment  of 
the  items  by  such  partner  consistent  with  the  treatment  of  the  items 
on  the  partnership  return. 

"(d)  Addition  to  Tax  for  Failure  To  Comply  With  Section.— 

"For  addition  to  tax  in  the  case  of  a  partner's  intentional  or  negligent 
disregard  of  requirements  of  this  section,  see  section  6653(a). 

"SEC.  6223.  NOTICE  TO  PARTNERS  OF  PROCEEDINGS. 

"(a)  Secretary  Must  Give  Partners  Notice  of  Beginning  and 
Completion  of  Administrative  Proceedings.— The  Secretary 
shall  mail  to  each  partner  whose  name  and  address  is  furnished  to 
the  Secretary  notice  of— 


346 


"(1)  the  beginning  of  an  administrative  proceeding  at  the 
partnership  level  with  respect  to  a  partnership  item,  and 

"(2)  the  final  partnership  administrative  adjustment  result- 
ing from  any  such  proceeding. 
A  partner  shall  not  be  entitled  to  any  notice  under  this  subsection 
unless  the  Secretary  has  received  (at  least  30  days  before  it  is  mailed 
to  the  tax  matters  partner)  sufficient  information  to  enable  the  Sec- 
retary to  determine  that  such  partner  is  entitled  to  such  notice  and 
to  provide  such  notice  to  such  partner. 

"(b)  Special  Rules  for  Partnership  With  More  Than  100 
Partners. — 

"(1)  Partner  with  less  than  i  percent  interest. — Except 
as  provided  in  paragraph  (2),  subsection  (a)  shall  not  apply  to  a 
partner  if— 

"(A)  the  partnership  has  more  than  100  partners,  and 
"(B)  the  partner  has  a  less  than  1  percent  interest  in  the 
profits  of  the  partnership. 
"(2)  Secretary  must  give  notice  to  notice  group. — If  a 
group  of  partners  in  the  aggregate  having  a  5  percent  or  more 
interest  in  the  profits  of  a  partnership  so  request  and  designate 
one  of  their  members  to  receive  the  notice,  the  member  so  desig- 
nated shall  be  treated  as  a  partner  to  whom  subsection  (a)  ap- 
plies. 

"(c)  Information  Base  for  Secretary's  Notices,  Etc. — For  pur- 
poses of  this  subchapter — 

"(1)  Information  on  partnership  return. — Except  as  pro- 
vided in  paragraphs  (2)  and  (3),  the  Secretary  shall  use  the 
names,  addresses,  and  profits  interests  shown  on  the  partner- 
ship return. 

"(2)  Use  of  additional  information. — The  Secretary  shall 
use  additional  information  furnished  to  him  by  the  tax  matters 
partner  or  any  other  person  in  accordance  with  regulations  pre- 
scribed by  the  Secretary. 

"(3)  Special  rule  with  respect  to  indirect  partners.— If 
any  information  furnished  to  the  Secretary  under  paragraph  (1) 
or  (2)- 

"(A)  shows  that  a  person  has  a  profits  interest  in  the 
partnership  by  reason  of  ownership  of  an  interest  through  1 
or  more  pass-thru  partners,  and 

"(B)  contains  the  name,  address,  and  profits  interest  of 
such  person, 

then  the  Secretary  shall  use  the  name,  address,  and  profits  in- 
terest of  such  person  with  respect  to  such  partnership  interest 
(in  lieu  of  the  names,  addresses,  and  profits  interests  of  the 
pass- thru  partners). 
"(d)  Period  for  Mailing  Notice. — 

"(1)  Notice  of  beginning  of  proceedings.— The  Secretary 
shall  mail  the  notice  specified  in  paragraph  (1)  of  subsection  (a) 
to  each  partner  entitled  to  such  notice  not  later  than  the  120th 
day  before  the  day  on  which  the  notice  specified  in  paragraph 
(2)  of  subsection  (a)  is  mailed  to  the  tax  matters  partner. 

"(2)  Notice  of  final  partnership  administrative  adjust- 
ment.— The  Secretary  shall  mail  the  notice  specified  in  para- 
graph  (2)  of  subsection  (a)  to  each  partner  entitled  to  such  notice 
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not  later  than  the  60th  day  after  the  day  on  which  the  notice 
specified  in  such  paragraph  (2)  was  mailed  to  the  tax  matters 
partner. 

'Ye)  Effect  of  Secretary's  Failure  To  Provide  Notice.— 
"(1)  Application  of  subsection. — 

"(A)  In  general. — This  subsection  applies  where  the  Sec- 
retary has  failed  to  mail  any  notice  specified  in  subsection 
(a)  to  a  partner  entitled  to  such  notice  within  the  period 
specified  in  subsection  (d). 

"(B)  Special  rules  for  partnerships  with  more  than 
ioo  partners. — For  purposes  of  subparagraph  (A),  any  part- 
ner described  in  paragraph  (1)  of  subsection  (b)  shall  be 
treated  as  entitled  to  notice  specified  in  subsection  (a).  The 
Secretary  may  provide  such  notice — 

"(i)  except  as  provided  in  clause  (ii),  by  mailing 
notice  to  the  tax  matters  partner,  or 

"(ii)  in  the  case  of  a  member  of  a  notice  group  which 
qualifies  under  paragraph  (2)  of  subsection  (b),  by  mail- 
ing notice  to  the  partner  designated  for  such  purpose  by 
the  group. 

"(2)  Proceedings  finished. — In  any  case  to  which  this  sub- 
section applies,  if  at  the  time  the  Secretary  mails  the  partner 
notice  of  the  proceeding — 

"(A)  the  period  within  which  a  petition  for  review  of  a 
final  partnership  administrative  adjustment  under  section 
6226  may  be  filed  has  expired  and  no  such  petition  has 
been  filed,  or 

"(B)  the  decision  of  a  court  in  an  action  begun  by  such  a 
petition  has  become  final, 
the  partner  may  elect  to  have  such  adjustment,  such  decision,  or 
a  settlement  agreement  described  in  paragraph  (2)  of  section 
6224(c)  with  respect  to  the  partnership  taxable  year  to  which  the 
adjustment  relates  apply  to  such  partner.  If  the  partner  does 
not  make  an  election  under  the  preceding  sentence,  the  partner- 
ship items  of  the  partner  for  the  partnership  taxable  year  to 
which  the  proceeding  relates  shall  be  treated  as  nonpartnership 
items. 

"(3)  Proceedings  still  going  on. — In  any  case  to  which  this 
subsection  applies,  if  paragraph  (2)  does  not  apply,  the  partner 
shall  be  a  party  to  the  proceeding  unless  such  partner  elects — 
"(A)  to  have  a  settlement  agreement  described  in  para- 
graph (2)  of  section  6224(c)  with  respect  to  the  partnership 
taxable  year  to  which  the  proceeding  relates  apply  to  the 
partner,  or 

"(B)  to  have  the  partnership  items  of  the  partner  for  the 
partnership  taxable  year  to  which  the  proceeding  relates 
treated  as  nonpartnership  items. 
"(f)  Only  One  Notice  of  Final  Partnership  Administrative 
Adjustment. — If  the  Secretary  mails  a  notice  of  final  partnership 
administrative  adjustment  for  a  partnership  taxable  year  with  re- 
spect to  a  partner,  the  Secretary  may  not  mail  another  such  notice  to 
such  partner  with  respect  to  the  same  taxable  year  of  the  same  part- 
nership in  the  absence  of  a  showing  of  fraud,  malfeasance,  or  mis- 
representation of  a  material  fact. 
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"(g)  Tax  Matters  Partner  Must  Keep  Partners  Informed  of 
Proceedings. — To  the  extent  and  in  the  manner  provided  by  regula- 
tions, the  tax  matters  partner  of  a  partnership  shall  keep  each  part- 
ner informed  of  all  administrative  and  judicial  proceedings  for  the 
adjustment  at  the  partnership  level  of  partnership  items. 
"(h)  Pass-Thru  Partner  Required  To  Forward  Notice. — 

"(1)  In  general. — If  a  pass-thru  partner  receives  a  notice 
with  respect  to  a  partnership  proceeding  from  the  Secretary,  the 
tax  matters  partner,  or  another  pass-thru  partner,  the  pass-thru 
partner  shall,  within  30  days  of  receiving  that  notice,  forward  a 
copy  of  that  notice  to  the  person  or  persons  holding  an  interest 
(through  the  pass-thru  partner)  in  the  profits  or  losses  of  the 
partnership  for  the  partnership  taxable  year  to  which  the  notice 
relates. 

"(2)  Partnership  as  pass-thru  partner. — In  the  case  of  a 
pass-thru  partner  which  is  a  partnership,  the  tax  matters  part- 
ner of  such  partnership  shall  be  responsible  for  forwarding 
copies  of  the  notice  to  the  partners  of  such  partnership. 

"SEC.  6224.  PARTICIPATION  IN  ADMINISTRATIVE  PROCEEDINGS;  WAIVERS; 
AGREEMENTS. 

"(a)  Participation  in  Administrative  Proceedings. — Any  part- 
ner has  the  right  to  participate  in  any  administrative  proceeding  re- 
lating to  the  determination  of  partnership  items  at  the  partnership 
level. 

"(b)  Partner  May  Waive  Rights. — 

"(1)  In  general. — A  partner  may  at  any  time  waive — 

"(A)  any  right  such  partner  has  under  this  subchapter, 
and 

"(B)  any  restriction  under  this  subchapter  on  action  by 
the  Secretary. 

"(2)  Form. — Any  waiver  under  paragraph  (1)  shall  be  made 
by  a  signed  notice  in  writing  filed  with  the  Secretary. 
"(c)  Settlement  Agreement. — In  the  absence  of  a  showing  of 
fraud,  malfeasance,  or  misrepresentation  of  fact — 

"(1)  Binds  all  parties. — A  settlement  agreement  between  the 
Secretary  and  1  or  more  partners  in  a  partnership  with  respect 
to  the  determination  of  partnership  items  for  any  partnership 
taxable  year  shall  (except  as  otherwise  provided  in  such  agree- 
ment) be  binding  on  all  parties  to  such  agreement  with  respect 
to  the  determination  of  partnership  items  for  such  partnership 
taxable  year.  An  indirect  partner  is  bound  by  any  such  agree- 
ment entered  into  by  the  pass-thru  partner  unless  the  indirect 
partner  has  been  identified  as  provided  in  section  6223(c)(3). 

"(2)  Other  partners  have  right  to  enter  into  consistent 
agreements. — If  the  Secretary  enters  into  a  settlement  agree- 
ment with  any  partner  with  respect  to  partnership  items  for  any 
partnership  taxable  year,  the  Secretary  shall  offer  to  any  other 
partner  who  so  requests  settlement  terms  for  the  partnership 
taxable  year  which  are  consistent  with  those  contained  in  such 
settlement  agreement.  Except  in  the  case  of  an  election  under 
paragraph  (2)  or  (3)  of  section  6223(e)  to  have  a  settlement  agree- 
ment described  in  this  paragraph  apply,  this  paragraph  shall 
apply  with  respect  to  a  settlement  agreement  entered  into  with  a 


349 


partner  before  notice  of  a  final  partnership  administrative  ad- 
justment is  mailed  to  the  tax  matters  partner  only  if  such  other 
partner  makes  the  request  before  the  expiration  of  150  days 
after  the  day  on  which  such  notice  is  mailed  to  the  tax  matters 
partner. 

"(3)  Tax  matters  partner  may  bind  certain  other  part- 
ners.— 

"(A)  In  general.— A  partner  who  is  not  a  notice  partner 
(and  not  a  member  of  a  notice  group  described  in  subsection 
(b)(2)  of  section  6223)  shall  be  bound  by  any  settlement 
agreement — 

"(i)  which  is  entered  into  by  the  tax  matters  partner, 
and 

"(ii)  in  which  the  tax  matters  partner  expressly  states 
that  such  agreement  shall  bind  the  other  partners. 
"(B)  Exception. — Subparagraph  (A)  shall  not  apply  to 
any  partner  who  (within  the  time  prescribed  by  the  Secre- 
tary) files  a  statement  with  the  Secretary  providing  that  the 
tax  matters  partner  shall  not  have  the  authority  to  enter 
into  a  settlement  agreement  on  behalf  of  such  partner. 

"SEC.  6225.  ASSESSMENTS  MADE  ONLY  AFTER  PARTNERSHIP  LEVEL  PRO- 
CEEDINGS ARE  COMPLETED. 

"(a)  Restriction  on  Assessment  and  Collection. — Except  as 
otherwise  provided  in  this  subchapter,  no  assessment  of  a  deficiency 
attributable  to  any  partnership  item  may  be  made  (and  no  levy  or 
proceeding  in  any  court  for  the  collection  of  any  such  deficiency  may 
be  made,  begun,  or  prosecuted)  before — 

(1)  the  close  of  the  150th  day  after  the  day  on  which  a  notice 
of  a  final  partnership  administrative  adjustment  was  mailed  to 
the  tax  matters  partner,  and 

"(2)  if  a  proceeding  is  begun  in  the  Tax  Court  under  section 
6226  during  such  150-day  period,  the  decision  of  the  court  in 
such  proceeding  has  become  final. 
"(b)  Premature  Action  May  Be  Enjoined. — Notwithstanding 
section  7421(a),  any  action  which  violates  subsection  (a)  may  be  en- 
joined in  the  proper  court. 

"(c)  Limit  Where  No  Proceeding  Begun. — If  no  proceeding 
under  section  6226  is  begun  with  respect  to  any  final  partnership 
administrative  adjustment  during  the  150-day  period  described  in 
subsection  (a),  the  deficiency  assessed  against  any  partner  with  re- 
spect to  the  partnership  items  to  which  such  adjustment  relates 
shall  not  exceed  the  amount  determined  in  accordance  with  such 
adjustment. 

"SEC.  6226.  JUDICIAL  REVIEW  OF  FINAL  PARTNERSHIP  ADMINISTRATIVE 
ADJUSTMENTS. 

"(a)  Petition  by  Tax  Matters  Partner.— Within  90  days  after 
the  day  on  which  a  notice  of  a  final  partnership  administrative  ad- 
justment is  mailed  to  the  tax  matters  partner,  the  tax  matters  part- 
ner may  file  a  petition  for  a  readjustment  of  the  partnership  items 
for  such  taxable  year  with — 
"(1)  the  Tax  Court, 
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"(2)  the  district  court  of  the  United  States  for  the  district  in 
which  the  partnership 's  principal  place  of  business  is  located, 
or 

"(3)  the  Claims  Court. 
"(b)  Petition  by  Partner  Other  Than  Tax  Matters  Part- 
ner.— 

"(1)  In  general. — If  the  tax  matters  partner  does  not  file  a 
readjustment  petition  under  subsection  (a)  with  respect  to  any 
final  partnership  administrative  adjustment,  any  notice  partner 
(and  any  5-percent  group)  may,  within  60  days  after  the  close  of 
the  90-day  period  set  forth  in  subsection  (a),  file  a  petition  for  a 
readjustment  of  the  partnership  items  for  the  taxable  year  in- 
volved with  any  of  the  courts  described  in  subsection  (a). 

11  (2)  Priority  of  the  tax  court  action. — If  more  than  1 
action  is  brought  under  paragraph  (1)  with  respect  to  any  part- 
nership for  any  partnership  taxable  year,  the  first  such  action 
brought  in  the  Tax  Court  shall  go  forward. 

"(3)  Priority  outside  the  tax  court. — If  more  than  1  action 
is  brought  under  paragraph  (1)  with  respect  to  any  partnership 
for  any  taxable  year  but  no  such  action  is  brought  in  the  Tax 
Court,  the  first  such  action  brought  shall  go  forward. 

"(4)  Dismissal  of  other  actions. — If  an  action  is  brought 
under  paragraph  (1)  in  addition  to  the  action  which  goes  for- 
ward under  paragraph  (2)  or  (3),  such  action  shall  be  dismissed. 

"(5)  Tax  matters  partner  may  intervene. — The  tax  mat- 
ters partner  may  intervene  in  any  action  brought  under  this 
subsection. 

"(c)  Partners  Treated  as  Parties. — If  an  action  is  brought 
under  subsection  (a)  or  (b)  with  respect  to  a  partnership  for  any  part- 
nership taxable  year — 

"(1)  each  person  who  was  a  partner  in  such  partnership  at 
any  time  during  such  year  shall  be  treated  as  a  party  to  such 
action,  and 

"(2)  the  court  having  jurisdiction  of  such  action  shall  allow 
each  such  person  to  participate  in  the  action. 
"(d)  Partner  Must  Have  Interest  in  Outcome. — 

"(1)  In  order  to  be  party  to  action. — Subsection  (c)  shall 
not  apply  to  a  partner  after  the  day  on  which — 

"(A)  the  partnership  items  of  such  partner  for  the  part- 
nership taxable  year  became  nonpartnership  items  by 
reason  of  1  or  more  of  the  events  described  in  subsection  (b) 
of  section  6231,  or 

"(B)  the  period  within  which  any  tax  attributable  to  such 
partnership  items  may  be  assessed  against  that  partner  ex- 
pired. 

"(2)  To  file  petition. — No  partner  may  file  a  readjustment 
petition  under  subsection  (b)  unless  such  partner  would  (after 
the  application  of  paragraph  (1)  of  this  subsection)  be  treated  as 
a  party  to  the  proceeding. 

"(e)  J URISDICTIONA L  REQUIREMENT  FOR  BRINGING  ACTION  IN  DIS- 
TRICT Court  or  Claims  Court. — 

"(1)  In  general. — A  readjustment  petition  under  this  section 
may  be  filed  in  a  district  court  of  the  United  States  or  the 
Claims  Court  only  if  the  partner  filing  the  petition  deposits 
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with  the  Secretary,  on  or  before  the  day  the  petition  is  filed,  the 
amount  by  which  the  tax  liability  of  the  partner  would  be  in- 
creased if  the  treatment  of  partnership  items  on  the  partner's 
return  were  made  consistent  with  the  treatment  of  partnership 
items  on  the  partnership  return,  as  adjusted  by  the  final  part- 
nership administrative  adjustment.  In  the  case  of  a  petition 
filed  by  a  5-percent  group,  the  requirement  of  the  preceding  sen- 
tence shall  apply  to  each  member  of  the  group.  The  court  may 
by  order  provide  that  the  jurisdictional  requirements  of  this 
paragraph  are  satisfied  where  there  has  been  a  good  faith  at- 
tempt to  satisfy  such  requirements  and  any  shortfall  in  the 
amount  required  to  be  deposited  is  timely  corrected. 

"(2)  Refund  on  request. — If  an  action  brought  in  a  district 
court  of  the  United  States  or  in  the  Claims  Court  is  dismissed 
by  reason  of  the  priority  of  a  Tax  Court  action  under  paragraph 
(2)  of  subsection  (b),  the  Secretary  shall,  at  the  request  of  the 
partner  who  made  the  deposit,  refund  the  amount  deposited 
under  paragraph  (1). 

"(3)  Interest  payable. — Any  amount  deposited  under  para- 
graph (1),  while  deposited,  shall  not  be  treated  as  a  payment  of 
tax  for  purposes  of  this  title  (other  than  chapter  67). 
"(f)  Scope  of  Judicial  Review. — A  court  with  which  a  petition  is 
filed  in  accordance  with  this  section  shall  have  jurisdiction  to  de- 
termine all  partnership  items  of  the  partnership  for  the  partnership 
taxable  year  to  which  the  notice  of  final  partnership  administrative 
adjustment  relates  and  the  proper  allocation  of  such  items  among 
the  partners. 

"(g)  Determination  of  Court  Reviewable.— Any  determination 
by  a  court  under  this  section  shall  have  the  force  and  effect  of  a 
decision  of  the  Tax  Court  or  a  final  judgment  or  decree  of  the  dis- 
trict court  or  the  Claims  Court,  as  the  case  may  be,  and  shall  be 
reviewable  as  such.  Only  the  tax  matters  partner,  a  notice  partner, 
or  a  5-percent  group  may  seek  review  of  a  determination  by  a  court 
under  this  section. 

"(h)  Effect  of  Decision  Dismissing  Action. — If  an  action 
brought  under  this  section  is  dismissed  (other  than  under  para- 
graph (4)  of  subsection  (b)),  the  decision  of  the  court  dismissing  the 
action  shall  be  considered  as  its  decision  that  the  notice  of  final 
partnership  administrative  adjustment  is  correct,  and  an  appropri- 
ate order  shall  be  entered  in  the  records  of  the  court. 

"SEC.  6227.  ADMINISTRATIVE  ADJUSTMENT  REQUESTS. 

"(a)  General  Rule. — A  partner  may  file  a  request  for  an  ad- 
ministrative adjustment  of  partnership  items  for  any  partnership 
taxable  year  at  any  time  which  is — 

"(1)  within  3  years  after  the  later  of— 

"(A)  the  date  on  which  the  partnership  return  for  such 
year  is  filed,  or 

"(B)  the  last  day  for  filing  the  partnership  return  for 
such  year  (determined  without  regard  to  extensions),  and 
"(2)  before  the  mailing  to  the  tax  matters  partner  of  a  notice 
of  final  partnership  administrative  adjustment  with  respect  to 
such  taxable  year. 
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"(b)  Requests  by  Tax  Matters  Partner  on  Behalf  of  Part- 
nership.— 

"(1)  Substituted  return. — If  the  tax  matters  partner — 

"(A)  files  a  request  for  an  administrative  adjustment, 
and 

"(B)  asks  that  the  treatment  shown  on  the  request  be  sub- 
stituted for  the  treatment  of  partnership  items  on  the  part- 
nership return  to  which  the  request  relates, 
the  Secretary  may  treat  the  changes  shown  on  such  request  as 
corrections  of  mathematical  or  clerical  errors  appearing  on  the 
partnership  return. 

"(2)  Requests  not  treated  as  substituted  returns. — 

"(A)  In  general. — If  the  tax  matters  partner  files  an  ad- 
ministrative adjustment  request  on  behalf  of  the  partner- 
ship which  is  not  treated  as  a  substituted  return  under 
paragraph  (1),  the  Secretary  may,  with  respect  to  all  or  any 
part  of  the  requested  adjustments — 

"(i)  without  conducting  any  proceeding,  allow  or 
make  to  all  partners  the  credits  or  refunds  arising  from 
the  requested  adjustments, 

"(ii)  conduct  a  partnership  proceeding  under  this 
subchapter,  or 

"(Hi)  take  no  action  on  the  request. 
"(B)  Exceptions. — Clause  (i)  of  subparagraph  (A)  shall 
not  apply  with  respect  to  a  partner  after  the  day  on  which 
the  partnership  items  become  nonpartnership  items  by 
reason  of  1  or  more  of  the  events  described  in  subsection  (b) 
of  section  6231. 

"(3)  Request  must  show  effect  on  distributive  shares.— 
The  tax  matters  partner  shall  furnish  with  any  administrative 
adjustment  request  on  behalf  of  the  partnership  revised  sched- 
ules showing  the  effect  of  such  request  on  the  distributive 
shares  of  the  partners  and  such  other  information  as  may  be  re- 
quired under  regulations. 
"(c)  Other  Requests. — If  any  partner  files  a  request  for  an  ad- 
ministrative adjustment  (other  than  a  request  described  in  subsec- 
tion (b)),  the  Secretary  may — 

"(1)  process  the  request  in  the  same  manner  as  a  claim  for 
credit  or  refund  with  respect  to  items  which  are  not  partnership 
items, 

"(2)  assess  any  additional  tax  that  would  result  from  the  re- 
quested adjustments, 

"(3)  mail  to  the  partner,  under  subparagraph  (A)  of  section 
6231(b)(1)  (relating  to  items  becoming  nonpartnership  items),  a 
notice  that  all  partnership  items  of  the  partner  for  the  partner- 
ship taxable  year  to  which  such  request  relates  shall  be  treated 
as  nonpartnership  items,  or 

"(4)  conduct  a  partnership  proceeding. 

"SEC.  6228.  JUDICIAL  REVIEW  WHERE  ADMINISTRATIVE  ADJUSTMENT  RE- 
QUEST IS  NOT  ALLO  WED  IN  FULL. 

"(a)  Request  on  Behalf  of  Partnership.— 

"(1)  In  general.— If  any  part  of  an  administrative  adjust- 
ment request  filed  by  the  tax  matters  partner  under  subsection 
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(b)  of  section  6227  is  not  allowed  by  the  Secretary,  the  tax  mat- 
ters partner  may  file  a  petition  for  an  adjustment  with  respect 
to  the  partnership  items  to  which  such  part  of  the  request  re- 
lates with — 

"(A)  the  Tax  Court, 

"(B)  the  district  court  of  the  United  States  for  the  district 
in  which  the  principal  place  of  business  of  the  partnership 
is  located,  or 

"(C)  the  Claims  Court 
"(2)  Period  for  filing  petition. — 

"(A)  In  general. — A  petition  may  be  filed  under  para- 
graph (1)  with  respect  to  partnership  items  for  a  partner- 
ship taxable  year  only — 

"(i)  after  the  expiration  of  6  months  from  the  date  of 
filing  of  the  request  under  section  6227,  and 

"(ii)  before  the  date  which  is  2  years  after  the  date  of 
such  request. 

"(B)  NO  PETITION  AFTER  NOTICE  OF  BEGINNING  OF  ADMIN- 
ISTRATIVE proceeding. — No  petition  may  be  filed  under 
paragraph  (1)  after  the  day  the  Secretary  mails  to  the  part- 
nership a  notice  of  the  beginning  of  an  administrative  pro- 
ceeding with  respect  to  the  partnership  taxable  year  to 
which  such  request  relates. 

"(C)  Failure  by  secretary  to  issue  timely  notice  of 
adjustment. — If  the  Secretary — 

"(i)  mails  the  notice  referred  to  in  subparagraph  (B) 
before  the  expiration  of  the  2-year  period  referred  to  in 
clause  (ii)  of  subparagraph  (A),  and 

"(ii)  fails  to  mail  a  notice  of  final  partnership  ad- 
ministrative adjustment  with  respect  to  the  partnership 
taxable  year  to  which  the  request  relates  before  the  ex- 
piration of  the  period  described  in  section  6229(a)  (in- 
cluding any  extension  by  agreement), 
subparagraph  (B)  shall  cease  to  apply  with  respect  to  such 
request,  and  the  2-year  period  referred  to  in  clause  (ii)  of 
subparagraph  (A)  shall  not  expire  before  the  date  6  months 
after  the  expiration  of  the  period  described  in  section 
6229(a)  (including  any  extension  by  agreement). 

"(D)  Extension  of  time.— The  2-year  period  described  in 
subparagraph  (A)(ii)  shall  be  extended  for  such  period  as 
may  be  agreed  upon  in  writing  between  the  tax  matters 
partner  and  the  Secretary. 
"(3)  Coordination  with  administrative  adjustment.— 
"(A)  Administrative  adjustment  before  filing  of  pe- 
tition.— No  petition  may  be  filed  under  this  subsection 
after  the  Secretary  mails  to  the  tax  matters  partner  a  notice 
of  final  partnership  administrative  adjustment  for  the 
partnership  taxable  year  to  which  the  request  under  subsec- 
tion (b)  of  section  6227  relates. 

"(B)  Administrative  adjustment  after  filing  but 
before  hearing  of  petition.— If  the  Secretary  mails  to 
the  tax  matters  partner  a  notice  of  final  partnership  ad- 
ministrative adjustment  for  the  partnership  taxable  year  to 
which  the  request  under  section  6227  relates  after  the  filing 
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of  a  petition  under  this  subsection  but  before  the  hearing  of 
such  petition,  such  petition  shall  be  treated  as  an  action 
brought  under  section  6226  with  respect  to  that  administra- 
tive adjustment,  except  that  subsection  (e)  of  section  6226 
shall  not  apply. 

"(C)  Notice  must  be  before  expiration  of  statute  of 
limitations. — A  notice  of  final  partnership  administrative 
adjustment  for  the  partnership  taxable  year  shall  be  taken 
into  account  under  subparagraphs  (A)  and  (B)  only  if  such 
notice  is  mailed  before  the  expiration  of  the  period  pre- 
scribed by  section  6229  for  making  assessments  of  tax  at- 
tributable to  partnership  items  for  such  taxable  year. 
"(4)  Partners  treated  as  party  to  action. — 

"(A)  In  general. — If  an  action  is  brought  by  the  tax 
matters  partner  under  paragraph  (1)  with  respect  to  any  re- 
quest for  an  adjustment  of  a  partnership  item  for  any  tax- 
able year — 

"(i)  each  person  who  was  a  partner  in  such  partner- 
ship at  any  time  during  the  partnership  taxable  year 
involved  shall  be  treated  as  a  party  to  such  action,  and 

"(ii)  the  court  having  jurisdiction  of  such  action 
shall  allow  each  such  person  to  participate  in  the 
action. 

"(B)  Partners  must  have  interest  in  outcome. — For 
purposes  of  subparagraph  (A),  rules  similar  to  the  rules  of 
paragraph  (1)  of  section  6226(d)  shall  apply. 
"(5)  Scope  of  judicial  review. — Except  in  the  case  described 
in  subparagraph  (B)  of  paragraph  (3),  a  court  with  which  a  pe- 
tition is  filed  in  accordance  with  this  subsection  shall  have  ju- 
risdiction to  determine  only  those  partnership  items  to  which 
the  part  of  the  request  under  section  6227  not  allowed  by  the 
Secretary  relates  and  those  items  with  respect  to  which  the  Sec- 
retary asserts  adjustments  as  offsets  to  the  adjustments  request- 
ed by  the  tax  matters  partner. 

"(6)  Determination  of  court  reviewable. — Any  determina- 
tion by  a  court  under  this  subsection  shall  have  the  force  and 
effect  of  a  decision  of  the  Tax  Court  or  a  final  judgment  or 
decree  of  the  district  court  or  the  Claims  Court,  as  the  case  may 
be,  and  shall  be  reviewable  as  such.  Only  the  tax  matters  part- 
ner, a  notice  partner,  or  a  5-percent  group  may  seek  review  of  a 
determination  by  a  court  under  this  subsection. 
"(b)  Other  Requests. — 

"(1)  Notice  providing  that  items  become  nonpartnership 
items. — If  the  Secretary  mails  to  a  partner,  under  subpara- 
graph (A)  of  section  6231  (b)  (1)  (relating  to  items  ceasing  to  be 
partnership  items),  a  notice  that  all  partnership  items  of  the 
partner  for  the  partnership  taxable  year  to  which  a  timely  re- 
quest for  administrative  adjustment  under  subsection  (c)  of  sec- 
tion 6227  relates  shall  be  treated  as  nonpartnership  items — 

"(A)  such  request  shall  be  treated  as  a  claim  for  credit  or 
refund  of  an  overpayment  attributable  to  nonpartnership 
items,  and 
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"(B)  the  partner  may  bring  an  action  under  section  7^22 
with  respect  to  such  claim  at  any  time  within  2  years  of  the 
mailing  of  such  notice. 
"(2)  Other  cases.— 

"(A)  In  general. — If  the  Secretary  fails  to  allow  any 
part  of  an  administrative  adjustment  request  filed  under 
subsection  (c)  of  section  6227  by  a  partner  and  paragraph 
(1)  does  not  apply — 

"(i)  such  partner  may,  pursuant  to  section  7422,  begin 
a  civil  action  for  refund  of  any  amount  due  by  reason 
of  the  adjustments  described  in  such  part  of  the  re- 
quest, and 

"(ii)  on  the  beginning  of  such  civil  action,  the  part- 
nership items  of  such  partner  for  the  partnership  tax- 
able year  to  which  such  part  of  such  request  relates 
shall  be  treated  as  nonpartnership  items  for  purposes 
of  this  subchapter. 
"(B)  Period  for  filing  petition. — 

"(i)  In  general. — An  action  may  be  begun  under 
subparagraph  (A)  with  respect  to  an  administrative  ad- 
justment request  for  a  partnership  taxable  year  only — 
"(I)  after  the  expiration  of  6  months  from  the 
date  of  filing  of  the  request  under  section  6227, 
and 

"(II)  before  the  date  which  is  2  years  after  the 
date  of  filing  of  such  request, 
"(ii)  Extension  of  time. — The  2-year  period  de- 
scribed in  subclause  (II)  of  clause  (i)  shall  be  extended 
for  such  period  as  may  be  agreed  upon  in  writing  be- 
tween the  partner  and  the  Secretary. 
"(C)  Action  barred  after  partnership  proceeding 
has  begun. — No  petition  may  be  filed  under  subparagraph 
(A)  with  respect  to  an  administrative  adjustment  request 
for  a  partnership  taxable  year  after  the  Secretary  mails  to 
the  partnership  a  notice  of  the  beginning  of  a  partnership 
proceeding  with  respect  to  such  year. 

"(D)  Failure  by  secretary  to  issue  timely  notice  of 
adjustment. — If  the  Secretary — 

"(i)  mails  the  notice  referred  to  in  subparagraph  (C) 
before  the  expiration  of  the  2-year  period  referred  to  in 
clause  (i)  (II)  of  subparagraph  (B),  and 

"(ii)  fails  to  mail  a  notice  of  final  partnership  ad- 
ministrative adjustment  with  respect  to  the  partnership 
taxable  year  to  which  the  request  relates  before  the  ex- 
piration of  the  period  described  in  section  6229(a)  (in- 
cluding any  extension  by  agreement), 
subparagraph  (C)  shall  cease  to  apply  with  respect  to  such 
request,  and  the  2-year  period  referred  to  in  clause  (i)  (II)  of 
subparagraph  (B)  shall  not  expire  before  the  date  6  months 
after  the  expiration  of  the  period  described  in  section 
6229(a)  (including  any  extension  by  agreement). 
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"SEC.  6229.  PERIOD  OF  LIMITATIONS  FOR  MAKING  ASSESSMENTS. 

"(a)  General  Rule. — Except  as  otherwise  provided  in  this  sec- 
tion, the  period  for  assessing  any  tax  imposed  by  subtitle  A  with  re- 
spect to  any  person  which  is  attributable  to  any  partnership  item  (or 
affected  item)  for  a  partnership  taxable  year  shall  not  expire  before 
the  date  which  is  3  years  after  the  later  of— 

"(1)  the  date  on  which  the  partnership  return  for  such  tax- 
able year  was  filed,  or 

"(2)  the  last  day  for  filing  such  return  for  such  year  (deter- 
mined without  regard  to  extensions). 
"(b)  Extension  by  Agreement. — 

"(1)  In  general. — The  period  described  in  subsection  (a)  (in- 
cluding an  extension  period  under  this  subsection)  may  be  ex- 
tended— 

"(A)  with  respect  to  any  partner,  by  an  agreement  entered 
into  by  the  Secretary  and  such  partner,  and 

"(B)  with  respect  to  all  partners,  by  an  agreement  entered 
into  by  the  Secretary  and  the  tax  matters  partner  (or  any 
other  person  authorized  by  the  partnership  in  writing  to 
enter  into  such  an  agreement), 
before  the  expiration  of  such  period. 

"(2)  Coordination  with  section  650i(c)U).—Any  agreement 
under  section  6501(c)(4)  shall  apply  with  respect  to  the  period 
described  in  subsection  (a)  only  if  the  agreement  expressly  pro- 
vides that  such  agreement  applies  to  tax  attributable  to  partner- 
ship items. 

"(c)  Special  Rule  in  Case  of  Fraud,  Etc. — 

"(1)  False  return. — If  any  partner  has,  with  the  intent  to 
evade  tax,  signed  or  participated  directly  or  indirectly  in  the 
preparation  of  a  partnership  return  which  includes  a  false  or 
fraudulent  item — 

"(A)  in  the  case  of  partners  so  signing  or  participating  in 
the  preparation  of  the  return,  any  tax  imposed  by  subtitle  A 
which  is  attributable  to  any  partnership  item  (or  affected 
item)  for  the  partnership  taxable  year  to  which  the  return 
relates  may  be  assessed  at  any  time,  and 

"(B)  in  the  case  of  all  other  partners,  subsection  (a)  shall 
be  applied  with  respect  to  such  return  by  substituting  l6 
years  for  l3  years. ' 
"(2)  Substantial  omission  of  income. — If  any  partnership 
omits  from  gross  income  an  amount  properly  includible  therein 
which  is  in  excess  of  25  percent  of  the  amount  of  gross  income 
stated  in  its  return,  subsection  (a)  shall  be  applied  by  substitut- 
ing l6  years '  for  *3  years  \ 

"(3)  No  return. — In  the  case  of  a  failure  by  a  partnership  to 
file  a  return  for  any  taxable  year,  any  tax  attributable  to  a  part- 
nership item  (or  affected  item)  arising  in  such  year  may  be  as- 
sessed at  any  time. 

"(4)  Return  filed  by  secretary. — For  purposes  of  this  sec- 
tion, a  return  executed  by  the  Secretary  under  subsection  (b)  of 
section  6020  on  behalf  of  the  partnership  shall  not  be  treated  as 
a  return  of  the  partnership. 
"(d)  Suspension  When  Secretary  Makes  Administrative  Ad- 
justment.— If  notice  of  a  final  partnership  administrative  adjust- 
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ment  with  respect  to  any  taxable  year  is  mailed  to  the  tax  matters 
partner,  the  running  of  the  period  specified  in  subsection  (a)  (as 
modified  by  other  provisions  of  this  section)  shall  be  suspended — 

"(1)  for  the  period  during  which  an  action  may  be  brought 
under  section  6226  (and,  if  an  action  with  respect  to  such  ad- 
ministrative adjustment  is  brought  during  such  period,  until 
the  decision  of  the  court  in  such  action  becomes  final),  and 
"(2)  for  1  year  thereafter. 
"(e)  Unidentified  Partner. — If— 

"(1)  the  name,  address,  and  taxpayer  identification  number  of 
a  partner  are  not  furnished  on  the  partnership  return  for  a 
partnership  taxable  year,  and 

"(2)(A)  the  Secretary,  before  the  expiration  of  the  period  other- 
wise provided  under  this  section  with  respect  to  such  partner, 
mails  to  the  tax  matters  partner  the  notice  specified  in  para- 
graph (2)  of  section  6223(a)  with  respect  to  such  taxable  year,  or 
"(B)  the  partner  has  failed  to  comply  with  subsection  (b)  of 
section  6222  (relating  to  notification  of  inconsistent  treatment) 
with  respect  to  any  partnership  item  for  such  taxable  year, 
the  period  for  assessing  any  tax  imposed  by  subtitle  A  which  is  at- 
tributable to  any  partnership  item  (or  affected  item)  for  such  taxable 
year  shall  not  expire  with  respect  to  such  partner  before  the  date 
which  is  1  year  after  the  date  on  which  the  name,  address,  and  tax- 
payer identification  number  of  such  partner  are  furnished  to  the 
Secretary. 

"(f)  Items  Becoming  Nonpartnership  Items. — If,  before  the  ex- 
piration of  the  period  otherwise  provided  in  this  section  for  assess- 
ing any  tax  imposed  by  subtitle  A  with  respect  to  the  partnership 
items  of  a  partner  for  the  partnership  taxable  year,  such  items 
become  nonpartnership  items  by  reason  of  1  or  more  of  the  events 
described  in  subsection  (b)  of  section  6231,  the  period  for  assessing 
any  tax  imposed  by  subtitle  A  which  is  attributable  to  such  items 
(or  any  item  affected  by  such  items)  shall  not  expire  before  the  date 
which  is  1  year  after  the  date  on  which  the  items  become  nonpart- 
nership items. 

"SEC.  6230.  ADDITIONAL  ADMINISTRATIVE  PROVISIONS. 

"(a)  Normal  Deficiency  Proceedings  Do  Not  Apply  to  Compu- 
tational Adjustments. — Subchapter  B  of  this  chapter  shall  not 
apply  to  the  assessment  or  collection  of  any  computational  adjust- 
ment. 

"(b)  Mathematical  and  Clerical  Errors  Appearing  on  Part- 
nership Return.— 

"(1)  In  general. — Section  6225  shall  not  apply  to  any  adjust- 
ment necessary  to  correct  a  mathematical  or  clerical  error  (as 
defined  in  section  6213(g)(2))  appearing  on  the  partnership 
return. 

"(2)  Exception. — Paragraph  (1)  shall  not  apply  to  a  partner 
if,  within  60  days  after  the  day  on  which  notice  of  the  correc- 
tion of  the  error  is  mailed  to  the  partner,  such  partner  files 
with  the  Secretary  a  request  that  the  correction  not  be  made. 
"(c)  Claims  Arising  Out  of  Erroneous  Computations,  Etc.— 

"(1)  In  general. — A  partner  may  file  a  claim  for  refund  on 
the  grounds  that — 
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"(A)  the  Secretary  erroneously  computed  any  computa- 
tional adjustment  necessary — 

"(i)  to  make  the  partnership  items  on  the  partners 
return  consistent  with  the  treatment  of  the  partnership 
items  on  the  partnership  return,  or 

"(ii)  to  apply  to  the  partner  a  settlement,  a  final  part- 
nership administrative  adjustment,  or  the  decision  of  a 
court  in  an  action  brought  under  section  6226  or  sec- 
tion 6228(a),  or 
"(B)  the  Secretary  failed  to  allow  a  credit  or  to  make  a 
refund  to  the  partner  in  the  amount  of  the  overpayment  at- 
tributable to  the  application  to  the  partner  of  a  settlement, 
a  final  partnership  administrative  adjustment,  or  the  deci- 
sion of  a  court  in  an  action  brought  under  section  6226  or 
section  6228(a)  (or  erroneously  computed  the  amount  of  any 
such  credit  or  refund). 
"(2)  Time  for  filing  claim. — 

"(A)  Under  paragraph  (D(A).-Any  claim  under  para- 
graph (1)(A)  shall  be  filed  within  6  months  after  the  day  on 
which  the  Secretary  mails  the  notice  of  computational  ad- 
justment to  the  partner. 

"(B)  Under  paragraph  (D(B).-Any  claim  under  para- 
graph (1)(B)  shall  be  filed  within  2  years  after  whichever  of 
the  following  days  is  appropriate: 

"(i)  the  day  on  which  the  settlement  is  entered  into, 
(ii)  the  day  on  which  the  period  during  which  an 
action  may  be  brought  under  section  6226  with  respect 
to  the  final  partnership  administrative  adjustment  ex- 
pires, or 

"(Hi)  the  day  on  which  the  decision  of  the  court  be- 
comes final. 

"(3)  Suit  if  claim  not  allowed. — If  any  portion  of  a  claim 
under  paragraph  (1)  is  not  allowed,  the  partner  may  bring  suit 
with  respect  to  such  portion  within  the  period  specified  in  sub- 
section (a)  of  section  6532  (relating  to  periods  of  limitations  on 
refund  suits). 

"(4)  No  review  of  substantive  issues. — For  purposes  of  any 
claim  or  suit  under  this  subsection,  the  treatment  of  partner- 
ship items  on  the  partnership  return,  under  the  settlement, 
under  the  final  partnership  administrative  adjustment,  or 
under  the  decision  of  the  court  (whichever  is  appropriate)  shall 
be  conclusive. 

"(d)  Special  Rules  With  Respect  to  Credits  or  Refunds  At- 
tributable to  Partnership  Items. — 

"(1)  In  general. — Except  as  otherwise  provided  in  this  sub- 
section, no  credit  or  refund  of  an  overpayment  attributable  to  a 
partnership  item  (or  an  affected  item)  for  a  partnership  taxable 
year  shall  be  allowed  or  made  to  any  partner  after  the  expira- 
tion of  the  period  of  limitation  prescribed  in  section  6229  with 
respect  to  such  partner  for  assessment  of  any  tax  attributable  to 
such  item. 

"(2)  Administrative  adjustment  request. — If  a  request  for 
an  administrative  adjustment  under  section  6227  with  respect 
to  a  partnership  item  is  timely  filed,  credit  or  refund  of  any 
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overpayment  attributable  to  such  partnership  item  (or  an  affect- 
ed item)  may  be  allowed  or  made  at  any  time  before  the  expira- 
tion of  the  period  prescribed  in  section  6228  for  bringing  suit 
with  respect  to  such  request. 

"(3)  Claim  under  subsection  (c)—If  a  timely  claim  is  filed 
under  subsection  (c)  for  a  credit  or  refund  of  an  overpayment  at- 
tributable to  a  partnership  item  (or  affected  item),  credit  or 
refund  of  such  overpayment  may  be  allowed  or  made  at  any 
time  before  the  expiration  of  the  period  specified  in  section  6532 
(relating  to  periods  of  limitations  on  suits)  for  bringing  suit 
with  respect  to  such  claim. 

"(4)  Timely  suit. — Paragraph  (1)  shall  not  apply  to  any 
credit  or  refund  of  any  overpayment  attributable  to  a  partner- 
ship item  (or  an  item  affected  by  such  partnership  item)  if  a 
partner  brings  a  timely  suit  with  respect  to  a  timely  administra- 
tive adjustment  request  under  section  6228  or  a  timely  claim 
under  subsection  (c)  relating  to  such  overpayment. 

"(5)  Overpayments  refunded  without  requirement  that 
partner  file  claim. — In  the  case  of  any  overpayment  by  a 
partner  which  is  attributable  to  a  partnership  item  (or  an  af- 
fected item)  and  which  may  be  refunded  under  this  subchapter, 
to  the  extent  practicable  credit  or  refund  of  such  overpayment 
shall  be  allowed  or  made  without  any  requirement  that  the 
partner  file  a  claim  therefor. 

"(6)  Subchapter  b  of  chapter  66  not  applicable. — Sub- 
chapter B  of  chapter  66  (relating  to  limitations  on  credit  or 
refund)  shall  not  apply  to  any  credit  or  refund  of  an  overpay- 
ment attributable  to  a  partnership  item  (or  an  affected  item). 
"(e)  Tax  Matters  Partner  Required  To  Furnish  Names  of 
Partners  to  Secretary. — If  the  Secretary  mails  to  any  partnership 
the  notice  specified  in  paragraph  (1)  of  section  6223(a)  with  respect 
to  any  partnership  taxable  year,  the  tax  matters  partner  shall  fur- 
nish to  the  Secretary  the  name,  address,  profits  interest,  and  taxpay- 
er identification  number  of  each  person  who  was  a  partner  in  such 
partnership  at  any  time  during  such  taxable  year.  If  the  tax  matters 
partner  later  discovers  that  the  information  furnished  to  the  Secre- 
tary was  incorrect  or  incomplete,  the  tax  matters  partner  shall  fur- 
nish such  revised  or  additional  information  as  may  be  necessary. 

"(f)  Failure  of  Tax  Matters  Partner,  Etc.,  To  Fulfill  Re- 
sponsibility Does  Not  Affect  Applicability  of  Proceeding. — 
The  failure  of  the  tax  matters  partner,  a  pass-thru  partner,  the  rep- 
resentative of  a  notice  group,  or  any  other  representative  of  a  part- 
ner to  provide  any  notice  or  perform  any  act  required  under  this 
subchapter  or  under  regulations  prescribed  under  this  subchapter  on 
behalf  of  such  partner  does  not  affect  the  applicability  of  any  pro- 
ceeding or  adjustment  under  this  subchapter  to  such  partner. 

"(g)  Date  Decision  of  Court  Becomes  Final.— For  purposes  of 
section  6229(d)(1)  and  section  6230(c)(2)(B),  the  principles  of  section 
7481(a)  shall  be  applied  in  determining  the  date  on  which  a  deci- 
sion of  a  district  court  or  the  Claims  Court  becomes  final. 

"(h)  Examination  Authority  Not  Limited.— Nothing  in  this 
subchapter  shall  be  construed  as  limiting  the  authority  granted  to 
the  Secretary  under  section  7602. 
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"(i)  Time  and  Manner  of  Filing  Statements,  Making  Elec- 
tions, Etc. — Except  as  otherwise  provided  in  this  subchapter, 
each — 

"(1)  statement, 

"(2)  election, 

"(3)  request,  and 

"(4)  furnishing  of  information, 
shall  be  filed  or  made  at  such  time,  in  such  manner,  and  at  such 
place  as  may  be  prescribed  in  regulations. 

"(j)  Partnerships  Having  Principal  Place  of  Business  Out- 
side the  United  States.— For  purposes  of  sections  6226  and  6228, 
a  principal  place  of  business  located  outside  the  United  States  shall 
be  treated  as  located  in  the  District  of  Columbia. 

"(k)  Regulations. — The  Secretary  shall  prescribe  such  regula- 
tions as  may  be  necessary  to  carry  out  the  purposes  of  this  sub- 
chapter. Any  reference  in  this  subchapter  to  regulations  is  a  refer- 
ence to  regulations  prescribed  by  the  Secretary. 

"(I)  Court  Rules. — Any  action  brought  under  any  provision  of 
this  subchapter  shall  be  conducted  in  accordance  with  such  rules  of 
practice  and  procedure  as  may  be  prescribed  by  the  Court  in  which 
the  action  is  brought. 

''SEC.  6231.  DEFINITIONS  AND  SPECIAL  RULES. 

"(a)  Definitions. — For  purposes  of  this  subchapter — 
'  '( 1)  Partnership.  — 

U(A)  In  general. — Except  as  provided  in  subparagraph 
(B),  the  term  'partnership'  means  any  partnership  required 
to  file  a  return  under  section  6031(a). 

"(B)  Exception  for  small  partnerships.— 

"(i)  In  general. — The  term  'partnership'  shall  not 
include  any  partnership  if— 

"(I)  such  partnership  has  10  or  fewer  partners 
each  of  whom  is  a  natural  person  (other  than  a 
nonresident  alien)  or  an  estate,  and 

"(ID  each  partner's  share  of  each  partnership 
item  is  the  same  as  his  share  of  every  other  item. 
For  purposes  of  the  preceding  sentence,  a  husband  and 
wife  (and  their  estates)  shall  be  treated  as  1  partner. 

"(ii)  Election  to  have  subchapter  apply. — A  part- 
nership (within  the  meaning  of  subparagraph  (A))  may 
for  any  taxable  year  elect  to  have  clause  (i)  not  apply. 
Such  election  shall  apply  for  such  taxable  year  and  all 
subsequent  taxable  years  unless  revoked  with  the  con- 
sent of  the  Secretary. 
"(2)  Partner. — The  term  'partner'  means— 
"(A)  a  partner  in  the  partnership,  and 
"(B)  any  other  person  whose  income  tax  liability  under 
subtitle  A  is  determined  in  whole  or  in  part  by  taking  into 
account  directly  or  indirectly  partnership  items  of  the  part- 
nership. 

"(3)  Partnership  item. — The  term  'partnership  item'  means, 
with  respect  to  a  partnership,  any  item  required  to  be  taken  into 
account  for  the  partnership's  taxable  year  under  any  provision 
of  subtitle  A  to  the  extent  regulations  prescribed  by  the  Secre- 
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tary  provide  that,  for  purposes  of  this  subtitle,  such  item  is 
more  appropriately  determined  at  the  partnership  level  than  at 
the  partner  level. 

"(4)  Nonpartnership  item. — The  term  'nonpar tners hip  item' 
means  an  item  which  is  (or  is  treated  as)  not  a  partnership 
item. 

"(5)  Affected  item. — The  term  'affected  item'  means  any 
item  to  the  extent  such  item  is  affected  by  a  partnership  item. 

"(6)  Computational  adjustment. — The  term  'computational 
adjustment'  means  the  change  in  the  tax  liability  of  a  partner 
which  properly  reflects  the  treatment  under  this  subchapter  of  a 
partnership  item.  All  adjustments  required  to  apply  the  results 
of  a  proceeding  with  respect  to  a  partnership  under  this  sub- 
chapter to  an  indirect  partner  shall  be  treated  as  computational 
adjustments. 

"(7)  Tax  matters  partner. — The  tax  matters  partner  of  any 
partnership  is— 

"(A)  the  general  partner  designated  as  the  tax  matters 
partner  as  provided  in  regulations,  or 

"(B)  if  there  is  no  general  partner  who  has  been  so  desig- 
nated, the  general  partner  having  the  largest  profits  inter- 
est in  the  partnership  at  the  close  of  the  taxable  year  in- 
volved (or,  where  there  is  more  than  1  such  partner,  the  1  of 
such  partners  whose  name  would  appear  first  in  an  alpha- 
betical listing). 

If  there  is  no  general  partner  designated  under  subparagraph 
(A)  and  the  Secretary  determines  that  it  is  impracticable  to 
apply  subparagraph  (B),  the  partner  selected  by  the  Secretary 
shall  be  treated  as  the  tax  matters  partner. 

"(8)  Notice  partner. — The  term  'notice  partner'  means  a 
partner  who,  at  the  time  in  question,  would  be  entitled  to  notice 
under  subsection  (a)  of  section  6223  (determined  without  regard 
to  subsections  (b)(2)  and  (e)(1)(B)  thereof). 

"(9)  Pass-thru  partner. — The  term  'pass-thru  partner' 
means  a  partnership,  estate,  trust,  electing  small  business  corpo- 
ration, nominee,  or  other  similar  person  through  whom  other 
persons  hold  an  interest  in  the  partnership  with  respect  to 
which  proceedings  under  this  subchapter  are  conducted. 

"(10)  Indirect  partner. — The  term  'indirect  partner'  means 
a  person  holding  an  interest  in  a  partnership  through  1  or  more 
pass-thru  partners. 

"(11)  5-percent  group. — A  5-percent  group  is  a  group  of  part- 
ners who  for  the  partnership  taxable  year  involved  had  profits 
interests  which  aggregated  5  percent  or  more. 

"(12)  Husband  and  wife.— Except  to  the  extent  otherwise  pro- 
vided in  regulations,  a  husband  and  wife  who  have  a  joint  in- 
terest in  a  partnership  shall  be  treated  as  1  person. 
"(b)  Items  Cease  To  Be  Partnership  Items  in  Certain  Cases. — 

"(1)  In  general. — For  purposes  of  this  subchapter,  the  part- 
nership items  of  a  partner  for  a  partnership  taxable  year  shall 
become  nonpar tners hip  items  as  of  the  date — 

"(A)  the  Secretary  mails  to  such  partner  a  notice  that 
such  items  shall  be  treated  as  nonpartnership  items, 
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"(B)  the  partner  files  suit  under  section  6228(b)  after  the 
Secretary  fails  to  allow  an  administrative  adjustment  re- 
quest with  respect  to  any  of  such  items, 

"(C)  the  Secretary  enters  into  a  settlement  agreement  with 
the  partner  with  respect  to  such  items,  or 

"(D)  such  change  occurs  under  subsection  (e)  of  section 
6223  (relating  to  effect  of  Secretary's  failure  to  provide 
notice)  or  under  subsection  (c)  of  this  section. 
"(2)  Circumstances  in  which  notice  is  permitted— The 
Secretary  may  mail  the  notice  referred  to  in  subparagraph  (A) 
of  paragraph  (1)  to  a  partner  with  respect  to  partnership  items 
for  a  partnership  taxable  year  only  if— 
"(A)  such  partner — 

"(i)  has  complied  with  subparagraph  (B)  of  section 
6222(b)(1)  (relating  to  notification  of  inconsistent  treat- 
ment) with  respect  to  one  or  more  of  such  items,  and 
"(ii)  has  not,  as  of  the  date  on  which  the  Secretary 
mails  the  notice,  filed  a  request  for  administrative  ad- 
justments which  would  make  the  partner's  treatment 
of  the  item  or  items  with  respect  to  which  the  partner 
complied  with  subparagraph  (B)  of  section  6222(b)(1) 
consistent  with  the  treatment  of  such  item  or  items  on 
the  partnership  return,  or 
"(B)(i)  such  partner  has  filed  a  request  under  section 
6227(b)  for  administrative  adjustment  of  one  or  more  of 
such  items,  and 

"(ii)  the  adjustments  requested  would  not  make  such 
partner's  treatment  of  such  items  consistent  with  the  treat- 
ment of  such  items  on  the  partnership  return. 
"(3)  Notice  must  be  mailed  before  beginning  of  partner- 
ship proceeding. — Any  notice  to  a  partner  under  subparagraph 
(A)  of  paragraph  (1)  with  respect  to  partnership  items  for  a  part- 
nership taxable  year  shall  be  mailed  before  the  day  on  which 
the  Secretary  mails  to  the  tax  matters  partner  a  notice  of  the 
beginning  of  an  administrative  proceeding  at  the  partnership 
level  with  respect  to  such  items. 
"(c)  Regulations  With  Respect  to  Certain  Special  Enforce- 
ment Areas. — 

"(1)  Applicability  of  subsection. — This  subsection  applies 
in  the  case  of— 

"(A)  assessments  under  section  6851  (relating  to  termina- 
tion assessments  of  income  tax)  or  section  6861  (relating  to 
jeopardy  assessments  of  income,  estate,  gift,  and  certain 
excise  taxes), 

"(B)  criminal  investigations, 

"(C)  indirect  methods  of  proof  of  income, 

"(D)  foreign  partnerships,  and 

"(E)  other  areas  that  the  Secretary  determines  by  regula- 
tion to  present  special  enforcement  considerations. 
"(2)  Items  may  be  treated  as  nonpartnership  items. — To 
the  extent  that  the  Secretary  determines  and  provides  by  regula- 
tions that  to  treat  items  as  partnership  items  will  interfere  with 
the  effective  and  efficient  enforcement  of  this  title  in  any  case 
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described  in  paragraph  (1),  such  items  shall  be  treated  as  non- 
partnership  items  for  purposes  of  this  subchapter. 

"(3)  Special  rules. — The  Secretary  may  prescribe  by  regula- 
tion such  special  rules  as  the  Secretary  determines  to  be  neces- 
sary to  achieve  the  purposes  of  this  subchapter  in  any  case  de- 
scribed in  paragraph  (1). 
"(d)  Time  for  Determining  Partner's  Profits  Interest  in 
Partnership.  — 

"(1)  In  general.— For  purposes  of  section  6223(b)  (relating  to 
special  rules  for  partnerships  with  more  than  100  partners)  and 
paragraph  (11)  of  subsection  (a)  (relating  to  5-percent  group),  the 
interest  of  a  partner  in  the  profits  of  a  partnership  for  a  part- 
nership taxable  year  shall  be  determined — 

"(A)  in  the  case  of  a  partner  whose  entire  interest  in  the 
partnership  is  liquidated,  sold,  or  exchanged  during  such 
partnership  taxable  year,  as  of  the  moment  immediately 
before  such  liquidation,  sale,  or  exchange,  or 

"(B)  in  the  case  of  any  other  partner,  as  of  the  close  of 
the  partnership  taxable  year. 
"(2)  Indirect  partners. — The  Secretary  shall  prescribe  regu- 
lations consistent  with  the  principles  of  paragraph  (1)  to  be  ap- 
plied in  the  case  of  indirect  partners. 
"(e)  Effect  of  Judicial  Decisions  in  Certain  Proceedings.— 
"(1)  Determinations  at  partner  level. — No  judicial  deter- 
mination with  respect  to  the  income  tax  liability  of  any  partner 
not  conducted  under  this  subchapter  shall  be  a  bar  to  any  ad- 
justment in  such  partner's  income  tax  liability  resulting  from— 

(A)  a  proceeding  with  respect  to  partnership  items  under 
this  subchapter,  or 

(B)  a  proceeding  with  respect  to  items  which  become  non- 
partnership  items — 

(i)  by  reason  of  1  or  more  of  the  events  described  in 
subsection  (b),  and 

(ii)  after  the  appropriate  time  for  including  such 
items  in  any  other  proceeding  with  respect  to  nonpart- 
nership  items. 

"(2)  Proceedings  under  section  6228(a). — No  judicial  deter- 
mination in  any  proceeding  under  subsection  (a)  of  section  6228 
with  respect  to  any  partnership  item  shall  be  a  bar  to  any  ad- 
justment in  any  other  partnership  item. 
"(f)  Special  Rule  for  Losses  and  Credits  of  Foreign  Part- 
nerships.— Except  to  the  extent  otherwise  provided  in  regulations, 
in  the  case  of  any  partnership  the  tax  matters  partner  of  which  re- 
sides outside  the  United  States  or  the  books  of  which  are  main- 
tained outside  the  United  States,  no  loss  or  credit  shall  be  allowable 
to  any  partner  unless  section  6031  is  complied  with  for  the  partner- 
ship 's  taxable  year  in  which  such  deduction  or  credit  arose  at  such 
time  as  the  Secretary  prescribes  by  regulations. 

"SEC.  6232.  EXTENSION  OF  SUBCHAPTER  TO  WINDFALL  PROFIT  TAX. 

"(a)  Inclusion  as  Partnership  Item. — For  purposes  of  applying 
this  subchapter  to  the  tax  imposed  by  chapter  45  (relating  to  the 
windfall  profit  tax),  the  term  'partnership  item '  means  any  item  re- 
lating to  the  determination  of  the  tax  imposed  by  chapter  45  to  the 
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extent  regulations  prescribed  by  the  Secretary  provide  that,  for  pur- 
poses of  this  subtitle,  such  item  is  more  appropriately  determined  at 
the  partnership  level  than  at  the  partner  level. 

(b)  Separate  Application. — This  subchapter  shall  be  applied 
separately  with  respect  to— 

"(1)  partnership  items  described  in  subsection  (a),  and 
(2)  partnership  items  described  in  section  6231(a)(3). 
"(c)  Partnership  Authorized  To  Act  for  Partners. — 

"(V  In  general. — For  purposes  of  chapter  45  and  so  much  of 
this  subtitle  as  relates  to  chapter  45,  to  the  extent  and  in  the 
manner  provided  in  regulations,  a  partnership  shall  be  treated 
as  authorized  to  act  for  each  partner  with  respect  to  the  deter- 
mination, assessment,  or  collection  of  the  tax  imposed  by  chap- 
ter 45. 

(2)  Partners  entitled  to  5  percent  or  more  of  income 
may  elect  out  of  subsection. — Paragraph  (1)  shall  not  apply 
to  any  partnership  if  partners  entitled  to  5  percent  or  more  of 
the  income  of  the  partnership  elect  (at  the  time  and  in  the 
manner  provided  in  regulations)  not  to  have  paragraph  (1) 
apply  to  the  partnership. 

"(3)  Partner's  rights  preserved. — Nothing  in  paragraph 
(1)  shall  be  construed  to  take  away  from  any  person  any  right 
granted  to  such  person  by  the  foregoing  sections  of  this  sub- 
chapter. " 

(b)  Clerical  Amendment. — The  table  of  subchapters  for  chapter 
63  is  amended  by  adding  at  the  end  thereof  the  following: 

"Subchapter  C.  Tax  treatment  of  partnership  items." 

(c)  Technical  and  Conforming  Amendments. — 

(1)  Section  702  (relating  to  income  and  credits  of  partner)  is 
amended  by  inserting  at  the  end  thereof  the  following  new  sub- 
section: 

"(d)  Cross  Reference. — 

"For  rules  relating  to  procedures  for  determining  the  tax  treatment  of 
partnership  items  see  subchapter  C  of  chapter  63  (section  6221  and  fol- 
lowing). " 

(2)  Subsection  (h)  of  section  6213  (relating  to  certain  cross  ref- 
erences with  respect  to  restrictions  on  assessment)  is  amended  by 
inserting  at  the  end  thereof  the  following  new  paragraph: 

"(4)  For  provision  that  this  subchapter  shall  not  apply  in  the  case  of 
computational  adjustments  attributable  to  partnership  items,  see  section 
6230(a)." 

(3)  Section  6216  (relating  to  certain  cross  references  with  re- 
spect to  assessments)  is  amended  by  inserting  at  the  end  thereof 
the  following  new  paragraph: 

"(4)  For  procedures  relating  to  partnership  items,  see  subchapter  C  " 

(4)  Section  6422  (relating  to  certain  cross  references  with  re- 
spect to  credits  and  refunds)  is  amended  by  inserting  at  the  end 
thereof  the  following  new  paragraph: 

"(15)  For  special  rules  in  the  case  of  a  credit  or  refund  attributable  to 
partnership  items,  see  section  6227  and  subsections  (c)  and  (d)  of  section 
6230." 
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(5)  Subsection  (o)  of  section  6501  (relating  to  limitations  on  as- 
sessment and  collection)  is  amended  to  read  as  follows: 

"(o)  Special  Rules  for  Partnership  Items.— For  extension  of  period 
in  the  case  of  partnership  items  (as  defined  in  section  6231(a)(3)),  see 
section  6229." 

(6)  Section  6504  (relating  to  certain  cross  references  with  re- 
spect to  limitations  on  assessments)  is  amended  by  inserting  at 
the  end  thereof  the  following  new  paragraph: 

"(12)  Assessments  of  tax  attributable  to  partnership  items,  see  section 
6229." 

(7)  Subsection  (g)  of  section  6511  (relating  to  limitations  on 
credit  or  refund)  is  amended  to  read  as  follows: 

"(g)  Special  Rule  for  Claims  With  Respect  to  Partnership 
Items. — In  the  case  of  any  tax  imposed  by  subtitle  A  with  respect  to 
any  person  which  is  attributable  to  any  partnership  item  (as  defined 
in  section  6231(a)(3)),  the  provisions  of  section  6227  and  subsections 
(c)  and  (d)  of  section  6230  shall  apply  in  lieu  of  the  provisions  of 
this  subchapter. " 

(8)  Subsection  (a)  of  section  6512  (relating  to  limitations  in 
case  of  petition  to  Tax  Court)  is  amended  by  striking  out  the 
period  at  the  end  of  paragraph  (3)  and  inserting  in  lieu  thereof 
"  and",  and  by  inserting  at  the  end  thereof  the  following  new 
paragraph: 

"(4)  As  to  overpayments  attributable  to  partnership  items,  in 
accordance  with  subchapter  C  of  chapter  63. " 

(9)  Paragraph  (2)  of  section  6512(b)  (relating  to  limit  on 
amount  of  credit  or  refund)  is  amended  by  striking  out  "(c),  (d), 
or  (g)"  each  place  it  appears  and  inserting  in  lieu  thereof  "(c),  or 

(dr. 

(10)  Section  6515  (relating  to  certain  cross  references  with  re- 
spect to  limitations  on  credit  or  refund)  is  amended  by  inserting 
at  the  end  thereof  the  following  new  paragraph: 

"(7)  Refunds  or  credits  attributable  to  partnership  items,  see  section 
6227  and  subsections  (c)  and  (d)  of  section  6230. " 

(11)  Section  7422  (relating  to  civil  actions  for  refund)  is 
amended  by  redesignating  subsection  (h)  thereof  as  subsection  (i) 
and  by  inserting  after  subsection  (g)  the  following  new  subsec- 
tion: 

"(h)  Special  Rule  for  Actions  With  Respect  to  Partnership 
Items. — No  action  may  be  brought  for  a  refund  attributable  to  part- 
nership items  (as  defined  in  section  6131(a)(3))  except  as  provided  in 
section  6228(b)  or  section  6230(c). " 

(12)  Section  7451  (relating  to  fee  for  filing  petition)  is  amend- 
ed by  adding  "or  for  judicial  review  under  section  6226  or  sec- 
tion 6228(a)"  at  the  end  thereof. 

(13)  Subsection  (c)  of  section  7456  (relating  to  Tax  Court  Com- 
missioners) is  amended  by  inserting  "6226,  6228(a), "  before 
"7428". 

(14)  Subsection  (c)  of  section  7459  (relating  to  date  of  decision) 
is  amended  by  inserting  "or  in  the  case  of  an  action  brought 
under  section  6226  or  section  6228(a)"  after  "or  under  section 
7428". 


366 


(15)  Paragraph  (1)  of  section  7482(b)  (relating  to  venue  for 
review  of  Tax  Court  decisions)  is  amended — 

(A)  by  striking  out  "or"  at  the  end  of  subparagraph  (D), 

(B)  by  striking  out  the  period  at  the  end  of  subparagraph 
(E)  and  inserting  in  lieu  thereof  "  or", 

(C)  by  adding  after  subparagraph  (E)  the  following  new 
subparagraph: 

"(F)  in  the  case  of  a  petition  under  section  6226  or 
6228(a),  the  principal  place  of  business  of  the  partnership,  " 
and 

(D)  by  inserting  "  or  the  petition  under  section  6226  or 
6228(a),"  after  "or  7477". 

(16)  Section  7485  (relating  to  bond  to  stay  assessment  and  col- 
lection) is  amended  by  redesignating  subsection  (b)  as  subsection 
(c)  and  inserting  after  subsection  (a)  the  following  new  subsec- 
tion: 

"(b)  Bond  in  Case  of  Appeal  of  Decision  Under  Section  6226 
or  Section  6228(a). — The  condition  of  subsection  (a)  shall  be  satis- 
fied if  a  partner  duly  files  notice  of  appeal  from  a  decision  under 
section  6226  or  6228(a)  and  on  or  before  the  time  the  notice  of  appeal 
is  filed  with  the  Tax  Court,  a  bond  in  an  amount  fixed  by  the  Tax 
Court  is  filed,  and  with  surety  approved  by  the  Tax  Court,  condi- 
tioned upon  the  payment  of  deficiencies  attributable  to  the  partner- 
ship items  to  which  that  decision  relates  as  finally  determined,  to- 
gether with  any  interest,  additional  amounts,  or  additions  to  the 
tax  provided  by  law.  Unless  otherwise  stipulated  by  the  parties,  the 
amount  fixed  by  the  Tax  Court  shall  be  based  upon  its  estimate  of 
the  aggregate  of  such  deficiencies.  " 

(17)  Subsection  (e)  of  section  1346  of  title  28,  United  States 
Code  (relating  to  jurisdiction  of  district  courts  with  the  United 
States  as  defendant)  is  amended  by  striking  out  "section  7426  or 
section"  and  inserting  in  lieu  thereof  "section  6226,  6228(a), 
7426,  or". 

(18) (A)  Chapter  91  of  title  28,  United  States  Code  (relating  to 
Claims  Court),  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  section: 

"§  1508.  Jurisdiction  for  certain  partnership  proceedings 

"The  Claims  Court  shall  have  jurisdiction  to  hear  and  to  render 
judgment  upon  any  petition  under  section  6226  or  6228(a)  of  the  In- 
ternal Revenue  Code  of  1954. " 

(B)  The  section  analysis  of  chapter  91  of  title  28,  United 
States  Code  (relating  to  Claims  Court)  is  amended  by  adding  at 
the  end  thereof  the  following  new  item: 

"1508.  Jurisdiction  for  certain  partnership  proceedings.  " 

SEC.  403.  REQUIREMENT  THA  T  ST  A  TEMENT  BE  FURNISHED  TO  PARTNER. 

(a)  General  Rule. — Section  6031  (relating  to  return  of  partner- 
ship income)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection: 

"(b)  Copies  to  Partners. — Each  partnership  required  to  file  a 
return  under  subsection  (a)  for  any  partnership  taxable  year  shall 
(on  or  before  the  day  on  which  the  return  for  such  taxable  year  was 
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filed)  furnish  to  each  person  who  is  a  partner  at  any  time  during 
such  taxable  year  a  copy  of  such  information  shown  on  such  return 
as  may  be  required  by  regulations. " 

(b)  Conforming  Amendment. — Section  6031  is  amended  by  strik- 
ing out  ''Every  partnership"  and  inserting  in  lieu  thereof  the  follow- 
ing: 

"(a)  General  Rule— Every  partnership". 

SEC.  404.  RETURNS  REQUIRED  FROM  ALL  PARTNERSHIPS  WITH  UNITED 
STATES  PARTNERS. 

Except  as  hereafter  provided  in  regulations  prescribed  by  the  Sec- 
retary of  the  Treasury  or  his  delegate,  nothing  in  section  6031  of  the 
Internal  Revenue  Code  of  1954  shall  be  treated  as  excluding  any 
partnership  from  the  filing  requirements  of  such  section  for  any  tax- 
able year  if  the  income  tax  liability  under  subtitle  A  of  such  Code  of 
any  United  States  person  is  determined  in  whole  or  in  part  by 
taking  into  account  (directly  or  indirectly)  partnership  items  of  such 
partnership  for  such  taxable  year. 

SEC.  405.  RETURN  REQUIREMENT  FOR  UNITED  STATES  PERSONS  HAVING 
INTEREST  IN  FOREIGN  PARTNERSHIPS. 

(a)  In  General. — Subpart  B  of  part  III  of  subchapter  A  of  chap- 
ter 61  (relating  to  information  concerning  transactions  with  other 
persons)  is  amended  by  inserting  after  section  6046  the  following 
new  section: 

((SEC.  6046A.  RETURNS  AS  TO  INTERESTS  IN  FOREIGN  PARTNERSHIPS. 

"(a)  Requirement  of  Return. — Any  United  States  person,  except 
to  the  extent  otherwise  provided  by  regulations — 

"(1)  who  acquires  any  interest  in  a  foreign  partnership, 
"(2)  who  disposes  of  any  portion  of  his  interest  in  a  foreign 
partnership,  or 

"(3)  whose  proportional  interest  in  a  foreign  partnership 
changes  substantially, 
shall  file  a  return. 

"(b)  Form  and  Contents  of  Return. — Any  return  required  by 
subsection  (a)  shall  be  in  such  form  and  set  forth  such  information 
as  the  Secretary  shall  by  regulations  prescribe. 

"(c)  Time  for  Filing  Return. — Any  return  required  by  subsection 
(a)  shall  be  filed  on  or  before  the  90th  day  (or  on  or  before  such  later 
day  as  the  Secretary  may  by  regulations  prescribe)  after  the  day  on 
which  the  United  States  person  becomes  liable  to  file  such  return. 

"(d)  Cross  Reference. — 

"For  provisions  relating  to  penalties  for  violations  of  this  section,  see 
sections  6679  and  7203. " 

(b)  Penalty. — 

Subsection  (a)  of  section  6679  (relating  to  failure  to  file  returns  as 
to  organization  or  reorganization  of  foreign  corporations  and  acqui- 
sitions of  their  stock)  is  amended  by  striking  out  "section  6046"  and 
inserting  in  lieu  thereof  "section  6046  or  6046 A  " 

(c)  Clerical  Amendments. — 

(1)  The  table  of  sections  for  subpart  B  of  part  III  of  sub- 
chapter A  of  chapter  61  is  amended  by  inserting  after  the  item 
relating  to  section  6046  the  following  new  item: 

"Sec.  6046 'A.  Returns  as  to  interests  in  foreign  partnerships.  " 
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(2)  The  section  heading  of  section  6679  is  amended  to  read  as 
follows: 

"SEC.  6679.  FAILURE  TO  FILE  RETURNS  WITH  RESPECT  TO  FOREIGN  CORPO- 
RATIONS OR  FOREIGN  PARTNERSHIPS. " 

(3)  The  table  of  sections  for  subchapter  B  of  chapter  68  is 
amended  by  striking  out  the  item  relating  to  section  6679  and 
inserting  in  lieu  thereof  the  following: 

"Sec.  6679.  Failure  to  file  returns  with  respect  to  foreign  corpora- 
tions or  foreign  partnerships. " 

SEC.  406.  SPECIAL  RULE  FOR  CERTAIN  INTERNATIONAL  SATELLITE  PART- 
NERSHIPS. 

Subchapter  C  of  chapter  63  of  the  Internal  Revenue  Code  of  1954 
(relating  to  tax  treatment  of  partnership  items),  section  6031  of  such 
Code  (relating  to  returns  of  partnership  income),  and  section  6046 A 
of  such  Code  (relating  to  returns  as  to  interest  in  foreign  partner- 
ships) shall  not  apply  to  the  International  Telecommunications  Sat- 
ellite Organization,  the  International  Maritime  Satellite  Organiza- 
tion, and  any  organization  which  is  a  successor  of  either  of  such  or- 
ganizations. 

SEC.  407.  EFFECTIVE  DATES. 

(a) (1)  Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  sections  402,  403,  and  404  shall  apply  to  partnership  taxable 
years  beginning  after  the  date  of  the  enactment  of  this  Act. 

(2)  Section  6232  of  the  Internal  Revenue  Code  of  1954  shall  apply 
to  periods  after  December  31,  1982. 

(3)  The  amendments  made  by  sections  402,  403,  and  404  shall 
apply  to  any  partnership  taxable  year  (or  in  the  case  of  section  6232 
of  such  Code,  to  any  period)  ending  after  the  date  of  the  enactment 
of  this  Act  if  the  partnership,  each  partner,  and  each  indirect  part- 
ner requests  such  application  and  the  Secretary  of  the  Treasury  or 
his  delegate  consents  to  such  application. 

(b)  The  amendments  made  by  section  405  shall  apply  with  respect 
to  acquisitions  or  dispositions  of,  or  substantial  changes  in,  interests 
in  foreign  partnerships  occurring  after  the  date  of  the  enactment  of 
this  Act. 

TITLE  V— AIRPORT  AND  AIRWAY 
IMPROVEMENT 

SECTION  501.  SHORT  TITLE. 

This  title  may  be  cited  as  the  'Airport  and  Airway  Improve- 
ment Act  of  1982,\ 
SEC.  502.  DECLARATION  OF  POLICY. 

(a)  In  General. — The  Congress  hereby  finds  and  declares  that — 

(1)  the  safe  operation  of  the  airport  and  airway  system  will 
continue  to  be  the  highest  aviation  priority; 

(2)  the  continuation  of  airport  and  airway  improvement  pro- 
grams and  more  effective  management  and  utilization  of  the 
Nations  airport  and  airway  system  are  required  to  meet  the 
current  and  projected  growth  of  aviation  and  the  requirements 
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of  interstate  commerce,  the  Postal  Service,  and  the  national  de- 
fense; 

(3)  this  title  should  be  administered  in  a  manner  to  provide 
adequate  navigation  aids  and  airport  facilities,  including  re- 
liever airports  and  reliever  heliports,  for  points  where  scheduled 
commercial  air  service  is  provided; 

(4)  this  title  should  be  administered  in  a  manner  consistent 
with  a  comprehensive  airspace  system  plan  to  maximize  the  use 
of  safety  facilities,  with  highest  priority  for  commercial  service 
airports,  including  but  not  limited  to,  the  goal  of  installing,  op- 
erating, and  maintaining,  to  the  extent  possible  under  available 
funds  and  given  other  safety  needs,  a  precision  approach  system 
and  a  full  approach  light  system  for  each  primary  runway, 
grooving,  or  friction  treatment  of  all  primary  and  secondary 
runways,  a  nonprecision  instrument  approach  for  all  secondary 
runways,  runway  end  identifier  lights  on  all  runways  that  do 
not  have  an  approach  light  system,  electronic  or  visual  vertical 
guidance  on  all  runways,  runway  edge  lighting  and  marking, 
and  radar  approach  coverage  for  all  airport  terminal  areas; 

(5)  all  airport  and  airway  programs  should  be  administered 
in  a  manner  consistent  with  the  provisions  of  sections  102  and 
103  of  the  Federal  Aviation  Act  of  1958,  with  due  regard  for  the 
goals  expressed  therein  of  fostering  competition,  preventing 
unfair  methods  of  competition  in  air  transportation,  maintain- 
ing essential  air  transportation,  and  preventing  unjust  and  dis- 
criminatory practices; 

(6)  reliever  airports  make  an  important  contribution  to  the  ef- 
ficient operation  of  the  airport  and  airway  system,  and  special 
emphasis  should  be  given  to  their  development; 

(7)  aviation  facilities  should  be  constructed  and  operated  with 
due  regard  to  minimizing  current  and  projected  noise  impacts 
on  nearby  communities; 

(8)  the  Federal  administrative  requirements  placed  upon  air- 
port sponsors  can  be  reduced  and  simplified  through  the  use  of 
a  single  project  application  to  cover  all  airport  improvement 
projects  contained  in  the  airport's  annual  expenditure  program; 
and 

(9)  it  is  in  the  national  interest  to  develop  in  metropolitan 
areas  an  integrated  system,  of  airports  designed  to  provide  expe- 
ditious access  and  maximum  safety. 

(b)  Transportation  Planning. — It  is  declared  to  be  in  the  na- 
tional interest  to  encourage  and  promote  the  development  of  trans- 
portation systems  embracing  various  modes  of  transportation  in  a 
manner  that  will  serve  the  States  and  local  communities  efficiently 
and  effectively.  To  accomplish  this  objective,  the  Secretary  shall  co- 
operate with  State  and  local  officials  in  the  development  of  airport 
plans  and  programs  which  are  formulated  on  the  basis  of  overall 
transportation  needs  and  coordinated  with  other  transportation 
planning  with  due  consideration  to  comprehensive  long-range  land- 
use  and  access  plans  and  overall  social,  economic,  environmental, 
system  performance,  and  energy  conservation  goals  and  objectives. 
The  process  shall  be  continuing,  cooperative,  and  comprehensive  to 
the  degree  appropriate  based  on  the  complexity  of  the  transportation 
problems. 
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SEC.  503.  DEFINITIONS, 
(a)  In  General. — As  used  in  this  title — 

(1)  "Airport"  means  any  area  of  land  or  water  which  is  used, 
or  intended  for  use,  for  the  landing  and  takeoff  of  aircraft,  and 
any  appurtenant  areas  which  are  used,  or  intended  for  use,  for 
airport  buildings  or  other  airport  facilities  or  rights-of-way,  to- 
gether with  all  airport  buildings  and  facilities  located  thereon. 

(2)  "Airport  development"  means  any  of  the  following  activi- 
ties, if  undertaken  by  the  sponsor,  owner  or  operator  of  a  public- 
use  airport: 

(A)  any  work  involved  in  constructing,  reconstructing,  re- 
pairing, or  improving  a  public-use  airport  or  portion  there- 
of including — 

(i)  the  removal,  lowering,  relocation,  and  marking 
and  lighting  of  airport  hazards;  and 

(ii)  the  preparation  of  plans  and  specifications,  in- 
cluding field  investigations  incidental  thereto; 

(B)  any  acquisition  or  installation  at  or  by  a  public-use 
airport  of— 

(i)  navigation  and  other  aids  (including,  but  not  lim- 
ited to,  precision  approach  systems)  used  by  aircraft  for 
landing  at  or  taking  off  from  such  airport,  including 
any  necessary  site  preparation  thereby  required; 

(ii)  safety  or  security  equipment  required  by  the  Sec- 
retary by  rule  or  regulation  for  the  safety  or  security  of 
persons  and  property  at  such  airport,  or  specifically  ap- 
proved by  the  Secretary  as  contributing  significantly  to 
the  safety  or  security  of  persons  and  property  at  such 
airport; 

(Hi)  snow  removal  equipment; 

(iv)  aviation-related  weather  reporting  equipment;  or 

(v)  equipment  to  measure  runway  surface  friction; 
and 

(C)  any  acquisition  of  land  or  of  any  interest  therein,  or 
of  any  easement  through  or  other  interest  in  airspace,  in- 
cluding land  for  future  airport  development,  which  is  nec- 
essary to  permit  any  airport  development  described  in  sub- 
paragraph (A)  or  (B)  of  this  paragraph  or  to  remove,  miti- 
gate, prevent,  or  limit  the  establishment  of  airport  hazards. 

(3)  "Airport  hazard"  means  any  structure  or  object  of  natural 
growth  located  on  or  in  the  vicinity  of  a  public-use  airport,  or 
any  use  of  land  near  such  an  airport,  which  obstructs  the  air- 
space required  for  the  flight  of  aircraft  in  landing  or  taking  off 
at  such  airport  or  is  otherwise  hazardous  to  such  landing  or 
taking  off  of  aircraft. 

(4)  "Airport  planning"  means  planning  as  defined  by  such 
regulations  as  the  Secretary  shall  prescribe,  and  includes  inte- 
grated airport  system  planning. 

(5)  "Commercial  service  airport"  means  a  public  airport 
which  is  determined  by  the  Secretary  to  enplane  annually  2,500 
or  more  passengers  and  receive  scheduled  passenger  service  of 
aircraft. 

(6)  Government  aircraft"  means  aircraft  owned  and  operated 
by  the  United  States. 
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(7)  "Integrated  airport  system  planning"  means  the  initial  as 
well  as  continuing  development  for  planning  purposes  of  infor- 
mation and  guidance  to  determine  the  extent,  type,  nature,  loca- 
tion, and  timing  of  airport  development  needed  in  a  specific 
area  to  establish  a  viable,  balanced,  and  integrated  system  of 
public-use  airports.  It  includes  identification  of  system  needs, 
development  of  estimates  of  systemwide  development  costs,  and 
the  conduct  of  such  studies,  surveys,  and  other  planning  ac- 
tions, including  those  related  to  airport  access,  as  may  be  neces- 
sary to  determine  the  short-,  intermediate-,  and  long-range  aero- 
nautical demands  required  to  be  met  by  a  particular  system  of 
airports.  It  also  includes  the  establishment  by  a  State  of  stand- 
ards, other  than  standards  for  safety  of  approaches,  for  airport 
development  at  public-use  airports  which  are  not  primary  air- 
ports. 

(8)  "Landing  area"  means  that  area  used  or  intended  to  be 
used  for  the  landing,  takeoff,  or  surface  maneuvering  of  air- 
craft. 

(9)  "Passengers  enplaned"  means  domestic,  territorial,  and  in- 
ternational revenue  passenger  enplanements  in  the  States  in 
scheduled  and  nonscheduled  service  of  aircraft  in  intrastate,  in- 
terstate, and  foreign  commerce  as  shall  be  determined  by  the 
Secretary  pursuant  to  such  regulations  as  the  Secretary  may 
prescribe. 

(10)  "Planning  agency"  means  any  planning  agency  designat- 
ed by  the  Secretary  which  is  authorized  by  the  laws  of  the  State 
or  States  or  political  subdivisions  concerned  to  engage  in 
areawide  planning  for  the  areas  in  which  assistance  under  this 
title  is  to  be  used. 

(11)  "Primary  airport"  means  a  commercial  service  airport 
which  is  determined  by  the  Secretary  to  have  .01  percent  or 
more  of  the  total  number  of  passengers  enplaned  annually  at 
all  commercial  service  airports. 

(12)  "Project"  means  a  project  (or  separate  projects  submitted 
together)  for  the  accomplishment  of  airport  development  or  air- 
port planning,  including  the  combined  submission  of  all  proj- 
ects which  are  to  be  undertaken  at  an  airport  in  a  fiscal  year. 

(13)  "Project  costs"  means  any  costs  involved  in  accomplish- 
ing a  project. 

(14)  "Project  grant"  means  a  grant  of  funds  by  the  Secretary 
to  a  sponsor  for  the  accomplishment  of  one  or  more  projects. 

(15)  "Public  agency"  means  a  State  or  any  agency  of  a  State, 
a  municipality  or  other  political  subdivision  of  a  State,  a  tax- 
supported  organization,  or  an  Indian  tribe  or  pueblo. 

(16)  "Public  airport"  means  any  airport  which  is  used  or  to  be 
used  for  public  purposes,  under  the  control  of  a  public  agency, 
the  landing  area  of  which  is  publicly  owned. 

(17)  "Public-use  airport"  means — 

(A)  any  public  airport, 

(B)  any  privately  owned  reliever  airport,  and 

(C)  any  privately  owned  airport  which  is  determined  by 
the  Secretary  to  enplane  annually  2,500  or  more  passengers 
and  receive  scheduled  passenger  service  of  aircraft, 

which  is  used  or  to  be  used  for  public  purposes. 
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(18)  "Reliever  airport"  means  an  airport  designated  by  the 
Secretary  as  having  the  function  of  relieving  congestion  at  a 
commercial  service  airport  and  providing  more  general  aviation 
access  to  the  overall  community. 

(19)  "Reliever  heliport"  means  a  heliport  designated  by  the 
Secretary  as  having  the  function  of  relieving  congestion  at  a 
commercial  service  airport,  by  means  of  diverting  potential 
fixed-wing  enplaned  passengers  to  helicopter  carriers. 

(20)  "Secretary"  means  the  Secretary  of  Transportation. 

(21)  "Sponsor"  means  (A)  any  public  agency  which,  either  in- 
dividually or  jointly  with  one  or  more  other  public  agencies, 
submits  to  the  Secretary,  in  accordance  with  this  title,  an  appli- 
cation for  financial  assistance,  and  (B)  any  private  owner  of  a 
public-use  airport  who  submits  to  the  Secretary,  in  accordance 
with  this  title,  an  application  for  financial  assistance  for  such 
airport. 

(22)  "State"  means  a  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Is- 
lands, American  Samoa,  the  Government  of  the  Northern  Mari- 
ana Islands,  the  Trust  Territory  of  the  Pacific  Islands,  and 
Guam. 

(23)  "Trust  Fund"  means  the  Airport  and  Airway  Trust  Fund 
established  by  section  9502  of  the  Internal  Revenue  Code  of 
1951 

(24)  "United  States  share"  means  that  portion  of  the  project 
costs  of  projects  for  airport  development  or  airport  planning  ap- 
proved pursuant  to  section  509  of  this  title  which  is  to  be  paid 
from  funds  made  available  for  the  purposes  of  this  title. 

(b)  Amounts  Made  Available. — Whenever  in  this  title  reference 
is  made  to  the  amount  made  available  for  a  fiscal  year  under  sec- 
tion 505  of  this  title,  such  reference  shall  mean  the  amount  made 
available  for  obligation  under  subsection  (a)  of  section  505  for  that 
fiscal  year  as  reduced  or  limited  by  any  Act  of  Congress  enacted 
after  the  date  of  enactment  of  this  title. 

SEC.  504.  NA  TIONAL  AIRPORT  AND  AIRWA  Y  SYSTEM  PLANS. 

(a)  Formulation  of  Airport  Plan. — Not  later  than  two  years 
after  the  date  of  enactment  of  this  title  and  every  two  years  thereaf- 
ter, the  Secretary  shall  publish  the  status  of  the  existing  national 
airport  system  plan  to  provide  for  the  development  of  public-use  air- 
ports in  the  United  States.  The  plan  shall  include  the  type  and  esti- 
mated cost  of  eligible  airport  development  considered  by  the  Secre- 
tary to  be  necessary  to  provide  a  safe,  efficient,  and  integrated 
system  of  public-use  airports  to  anticipate  and  meet  the  needs  of 
civil  aeronautics,  to  meet  requirements  in  support  of  the  national 
defense  as  determined  by  the  Secretary  of  Defense,  and  to  meet  iden- 
tified needs  of  the  Postal  Service.  Airport  development  identified  by 
this  plan  shall  not  be  limited  to  the  requirements  of  any  classes  or 
categories  of  public-use  airports.  In  reviewing  and  revising  the  plan, 
the  Secretary  shall  consider  the  needs  of  all  segments  of  civil  avi- 
ation, and  take  into  consideration,  among  other  things,  the  relation- 
ship of  each  airport  to  (1)  the  rest  of  the  transportation  system  in 
the  particular  area,  (2)  the  forecasted  technological  developments  in 
aeronautics,  and  (3)  developments  forecasted  in  other  modes  of  inter- 
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city  transportation.  After  the  date  of  enactment  of  this  title,  the  re- 
vised national  airport  system  plan  shall  be  known  as  the  national 
plan  of  integrated  airport  systems. 

(b)  Formulation  of  Airway  Plan. — (1)  The  Administrator  of  the 
Federal  Aviation  Administration  shall  prepare  (subject  to  the  re- 
quirements of  section  506(f)  of  this  title)  and  submit  to  the  Congress, 
not  later  than  ninety  days  after  the  date  of  enactment  of  this  title,  a 
national  airways  system  plan.  The  Administrator  shall  review, 
revise,  and  publish  such  plan  before  the  beginning  of  each  fiscal 
year  thereafter.  The  plan  shall  set  forth,  for  a  ten-year  period,  the 
research,  engineering,  and  development  programs  and  the  facilities 
and  equipment  considered  by  the  Administrator  necessary  for  a 
system  of  airways,  air  traffic  services,  and  navigation  aids  which 
will  meet  the  forecasted  needs  of  civil  aeronautics,  meet  require- 
ments in  support  of  the  national  defense  as  determined  by  the  Secre- 
tary of  Defense,  and  provide  the  highest  degree  of  safety  in  air  com- 
merce. In  addition,  such  plan  shall  set  forth — 

(A)  for  the  first  two  years  of  the  plan,  detailed  annual  esti- 
mates of  (i)  the  number,  type,  location,  and  cost  of  acquisition, 
operation,  and  maintenance  of  required  facilities  and  services, 
(ii)  the  cost  of  research,  engineering,  and  development  required 
to  improve  safety,  system  capacity,  and  efficiency,  and  (Hi)  man- 
power levels  required  for  all  the  activities  described  in  this  sub- 
paragraph; 

(B)  for  the  third,  fourth,  and  fifth  years  of  the  plan,  estimates 
of  the  total  cost  of  each  major  program  for  such  three-year 
period,  and  any  additional  major  research  programs,  acquisi- 
tion of  systems  and  facilities,  and  changes  in  manpower  levels 
that  may  be  required  to  meet  long-range  objectives  and  that 
may  have  significant  impact  on  future  funding  requirements; 
and 

(C)  a  ten-year  investment  plan  which  considers  long-range  ob- 
jectives considered  by  the  Administrator  to  be  necessary  to 
ensure  that  safety  is  given  the  highest  priority  in  providing  for 
a  safe  and  efficient  airway  system  and  to  meet  the  current  and 
projected  growth  of  aviation  and  the  requirements  of  interstate 
commerce,  the  Postal  Service,  and  the  national  defense. 

(2)  On  or  before  the  first  day  of  April  of  each  year  the  Secretary 
shall  report  to  the  Congress  on  the  operations  of  the  national  air- 
ways system  during  the  last  completed  fiscal  year.  The  report  shall 
include  a  review  of  the  operations  of  the  Federal  Aviation  Adminis- 
tration, including,  but  not  limited  to,  a  detailed  report  on  programs 
intended  to  improve  the  safety  of  flight  operations  and  the  capacity 
and  efficiency  of  the  national  airways  system,  any  significant  prob- 
lems encountered  in  these  programs,  a  summary  of  funds  committed 
in  each  major  program  area,  and  a  report  on  amounts  appropriated 
but  not  expended  for  such  programs. 

(c)  Consultation  With  Federal  and  Public  Agencies  and  Avi- 
i     ation  Community. — In  reviewing  and  revising  the  national  airport 

system  plan,  the  Secretary  shall  consult,  to  the  extent  feasible  and 
as  appropriate,  with  other  Federal  and  public  agencies,  and  with 
the  aviation  community. 

(d)  Consultation  With  Department  of  Defense.— (1)  The  De- 
partment of  Defense  shall  make  domestic  military  airports  and  air- 
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port  facilities  available  for  civil  use  to  the  maximum  extent  feasi- 
ble. In  adv  sing  the  Secretary  of  national  defense  requirements  pur- 
suant to  subsection  (a)  of  this  section,  the  Secretary  of  Defense  shall 
indicate  the  extent  to  which  domestic  military  airports  and  airport 
facilities  will  be  available  for  civil  use. 

(2)  Not  later  than  180  days  after  the  date  of  enactment  of  this 
title,  the  Comptroller  General  shall  submit  to  the  Congress  an  eval- 
uation of  the  feasibility  of  making  domestic  military  airports  and 
airport  facilities  available  for  joint  civil  and  military  use  to  the 
maximum  extent  compatible  with  national  defense  requirements. 
With  respect  to  those  military  airports  determined  to  be  most  feasi- 
ble for  joint  civil  and  military  use,  such  evaluation  shall  include  an 
estimate  of  the  costs  and  the  development  requirements  involved  in 
making  such  airports  available  for  joint  civil  and  military  use. 

(3)  Not  later  than  1  year  after  the  date  of  enactment  of  this  title, 
the  Secretary  of  Defense  and  the  Secretary  of  Transportation  shall 
submit  to  the  Congress  a  plan  for  making  domestic  military  airports 
and  airport  facilities  available  for  joint  civil  and  military  use  to 
the  maximum  extent  compatible  with  national  defense  require- 
ments. The  plan  shall  recommend  public-sector  civil  sponsors  in  the 
case  of  each  joint  use  proposed  in  the  plan. 

SEC.  505.  AIRPORT  IMPROVEMENT  PROGRAM. 

(a)  Airport  Development  and  Airport  Planning. — In  order  to 
maintain  a  safe  and  efficient  nationwide  system  of  public-use  air- 
ports to  meet  the  present  and  future  needs  of  civil  aeronautics,  the 
Secretary  is  authorized  to  make  grants  from  the  Trust  Fund  for  air- 
port development  and  airport  planning  by  project  grants  in  accord- 
ance with  the  provisions  of  this  title.  The  aggregate  amounts  which 
shall  be  available  after  September  30,  1981,  to  the  Secretary  for  such 
grants  and  for  grants  for  airport  noise  compatibility  planning  under 
section  103(b)  of  the  Aviation  Safety  and  Noise  Abatement  Act  of 
1979  and  for  carrying  out  noise  compatibility  programs  or  parts 
thereof  under  section  104(c)  of  such  Act  shall  be  $450,000,000  for 
fiscal  year  1982;  $1,050,000,000  for  the  fiscal  years  ending  before  Oc- 
tober I,  1983;  $1,843,500,000  for  the  fiscal  years  ending  before  Octo- 
ber 1,  1984;  $2,755,500,000  for  the  fiscal  years  ending  before  October 
I  1985;  $3,772,500,000  for  the  fiscal  years  ending  before  October  1, 
1986;  and  $4,789,700,000  for  the  fiscal  years  ending  before  October  1, 
1987. 

(b)  Obligation al  Authority. — (1)  The  Secretary  is  authorized  to 
incur  obligations  to  make  grants  from  funds  made  available  under 
subsection  (a)  of  this  section,  and  such  authority  shall  exist  with  re- 
spect to  funds  available  for  the  making  of  grants  for  any  fiscal  year 
or  part  thereof  pursuant  to  subsection  (a)  immediately  after  such 
funds  are  apportioned  pursuant  to  section  507(a)  of  this  title.  No 
such  obligation  shall  be  incurred  by  the  Secretary  after  September 
30,  1987,  except  that  nothing  in  this  section  shall  preclude  the  obli- 
gation by  grant  agreement  of  apportioned  funds  which  remain 
available  pursuant  to  section  508(a)  of  this  title  after  such  date. 

(2)  No  obligation  shall  be  incurred  by  the  Secretary  for  airport  de- 
velopment at  a  privately  owned  public-use  airport  unless  the  Secre- 
tary receives  appropriate  assurances  that  such  airport  will  continue 
to  function  as  a  public-use  airport  during  the  economic  life  (which 
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in  no  case  shall  be  less  than  ten  years)  of  any  facility  at  such  air- 
port that  was  developed  with  Federal  financial  assistance  under 
this  title. 

(c)  Noise  Abatement  Projects  To  Be  Considered  as  Airport 
Development  for  Fiscal  Year  1982. — For  purposes  of  amounts  ap- 
portioned for  fiscal  year  1982,  airport  development  shall  be  consid- 
ered to  include  any  of  the  following  activities,  if  undertaken  by  the 
sponsor,  owner,  or  operator  of  a  public-use  airport: 

(1)  any  acquisition  or  installation  of  the  following  items  for 
improving  noise  compatibility  at  a  public-use  airport: 

(A)  noise  suppressing  equipment,  physical  barriers,  or 
landscaping,  for  the  purpose  of  diminishing  the  effect  of 
aircraft  noise  on  any  area  adjacent  to  such  airport;  and 

(B)  land,  including  land  associated  with  future  airport 
development,  or  any  interest  therein,  or  any  easement 
through  or  other  interest  in  airspace,  necessary  to  insure 
that  such  land  is  used  only  for  purposes  which  are  compati- 
ble with  the  noise  levels  attributable  to  the  operation  of 
such  airport;  and 

(2)  any  project  to  carry  out  an  approved  airport  noise  compati- 
bility program,  or  part  thereof,  approved  by  the  Secretary  pursu- 
ant to  section  104(b)  of  the  Aviation  Safety  and  Noise  Abate- 
ment Act  of  1979. 

SEC.  506.  AIRWAY  IMPROVEMENT  PROGRAM. 

(a)  Airway  Facilities  and  Equipment. — For  the  purposes  of  ac- 
quiring, establishing,  and  improving  air  navigation  facilities  under 
section  307(b)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1348(b)),  there  is  authorized  to  be  appropriated  from  the  Trust  Fund 
for  fiscal  years  beginning  after  September  30,  1981,  aggregate 
amounts  not  to  exceed  $261,000,000  for  fiscal  year  1982;  $986,000,000 
for  the  fiscal  years  ending  before  October  1,  198?;  $2,379,000,000  for 
the  fiscal  years  ending  before  October  1,  1984;  $3,786,000,000  for  the 
fiscal  years  ending  before  October  1,  1985;  $5,163,000,000  for  the 
fiscal  years  ending  before  October  1,  1986;  and  $6,327,000,000  for  the 
fiscal  years  ending  before  October  1,  1987.  Amounts  appropriated 
under  the  authorizations  in  this  subsection  shall  remain  available 
until  expended. 

(2)  The  costs  of  site  preparation  work  associated  with  acquisition, 
establishment,  or  improvement  of  air  navigation  facilities  by  the 
Secretary  pursuant  to  section  307(b)  of  the  Federal  Aviation  Act  of 
1958  shall  be  charged  to  appropriated  funds  available  to  the  Secre- 
tary for  that  purpose  pursuant  to  paragraph  (1)  of  this  subsection. 
Nothing  in  this  title  shall  preclude  the  Secretary  from  providing,  in 
a  grant  agreement  or  other  agreement  with  an  airport  owner  or 
sponsor,  for  the  performance  of  such  site  preparation  work  in  con- 
nection with  airport  development,  subject  to  payment  or  reimburse- 
ment for  such  site  preparation  work  by  the  Secretary  from  such  ap- 
propriated funds. 

(b)  Research,  Engineering  and  Development,  and  Demon- 
strations.— The  Secretary  is  authorized  to  carry  out  under  section 
312  (49  U.S.C.  1353)  of  the  Federal  Aviation  Act  of  1958  such  dem- 
onstration projects  as  the  Secretary  determines  necessary  in  connec- 
tion with  research  and  development  activities  under  section  312.  For 
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research,  engineering  and  development,  and  demonstration  projects 
and  activities  under  section  312,  there  is  authorized  to  be  appropri- 
ated from  the  Trust  Fund  $72,000,000  for  fiscal  year  1982; 
$134,000,000  for  fiscal  year  1983  (of  which  not  more  than 
$16,800,000  is  authorized  to  be  appropriated  for  facilities,  engineer- 
ing and  development);  $286,000,000  for  fiscal  year  1984  (of  which 
not  more  than  $24,700,000  is  authorized  to  be  appropriated  for  facil- 
ities, engineering  and  development);  $269,000,000  for  fiscal  year  1985 
(of  which  not  more  than  $23,100,000  is  authorized  to  be  appropri- 
ated for  facilities,  engineering  and  development);  $215,000,000  for 
fiscal  year  1986  (of  which  not  more  than  $22,700,000  is  authorized 
to  be  appropriated  for  facilities,  engineering  and  development);  and 
$193,000,000  for  fiscal  year  1987  (of  which  not  more  than 
$22,000,000  is  authorized  to  be  appropriated  for  facilities,  engineer- 
ing and  development).  Amounts  appropriated  under  the  authoriza- 
tions in  this  subsection  shall  remain  available  until  expended. 

(c)  Other  Expenses. — (1)  The  balance  of  the  moneys  available  in 
the  Trust  Fund  may  be  appropriated  for  (A)  costs  of  services  pro- 
vided under  international  agreements  relating  to  the  joint  financing 
of  air  navigation  services  which  are  assessed  against  the  United 
States  Government,  and  (B)  direct  costs  incurred  by  the  Secretary  to 
flight  check,  operate,  and  maintain  air  navigation  facilities  referred 
to  in  subsection  (a)  of  this  section  in  a  safe  and  efficient  manner. 

(2)  The  amount  appropriated  from  the  Trust  Fund  for  the  pur- 
poses of  clauses  (A)  and  (B)  of  paragraph  (1)  of  this  subsection  for 
fiscal  year  1982  may  not  exceed  $800,000,000,  and  for  any  fiscal  year 
beginning  after  September  30,  1982,  and  ending  before  October  1, 
1987,  may  not  exceed  the  amount  made  available  for  purposes  of  sec- 
tion 505  for  that  fiscal  year  multiplied  by  a  factor  equal  to  2.44  in 
the  case  of  fiscal  year  1983;  1.57  in  the  case  of  fiscal  year  1984;  1.39 
in  the  case  of  fiscal  year  1985;  1.28  in  the  case  of  fiscal  year  1986; 
and  1.34  in  the  case  of  fiscal  year  1987.  The  amount  authorized  to 
be  appropriated  from  the  Trust  Fund  under  this  paragraph  for  any 
fiscal  year  shall  be  reduced  by  an  amount  equal  to  two  times  the 
excess,  if  any,  of  (A)  the  portion  of  the  amount  authorized  to  be  ap- 
propriated under  subsection  (a)  of  this  section  for  such  fiscal  year 
which  was  not  authorized  to  be  appropriated  for  any  previous  fiscal 
year,  over  (B)  the  amount  appropriated  under  such  subsection  for 
such  fiscal  year. 

(d)  Weather  Services. — The  Secretary  is  authorized  to  reimburse 
the  National  Oceanic  and  Atmospheric  Administration  from  the 
funds  authorized  in  subsection  (c)  for  fiscal  years  beginning  after 
September  30,  1982,  for  the  cost  of  providing  the  Federal  Aviation 
Administration  with  weather  reporting  services.  Expenditures  for 
the  purposes  of  carrying  out  this  subsection  shall  be  limited  to 
$26,700,000  for  fiscal  year  1983;  $28,569,000  for  fiscal  year  1984; 
$30,569,000  for  fiscal  year  1985;  $32,709,000  for  fiscal  year  1986;  and 
$34,998,000  for  fiscal  year  1987. 

(e)  Preservation  of  Funds  and  Priority  for  Airport  and 
Airway  Programs. — (1)  Notwithstanding  any  other  provision  of 
law  to  the  contrary,  no  amounts  may  be  appropriated  from  the  Trust 
Fund  to  carry  out  any  program  or  activity  under  the  Federal  Avi- 
ation Act  of  1958,  except  programs  or  activities  referred  to  in  this 
section. 
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(2)  Amounts  equal  to  the  amounts  authorized  for  each  fiscal  year 
by  section  505  of  this  title  and  subsections  (a),  (b),  and  (d)  and  the 
third  sentence  of  section  (c)  of  this  section  shall  remain  available  in 
the  Trust  Fund  until  appropriated  for  the  purposes  described  in 
such  subsections. 

(3)  No  amounts  in  the  Trust  Fund  may  be  appropriated  for  any 
fiscal  year  to  carry  out  administrative  expenses  of  the  Department  of 
Transportation  or  of  any  unit  thereof  except  to  the  extent  authorized 
by  subsection  (c)  of  this  section. 

(4)  No  provision  of  law,  except  for  a  statute  enacted  after  the  date 
of  enactment  of  this  title  which  expressly  limits  the  application  of 
this  paragraph,  shall  impair  the  authority  of  the  Secretary  to  obli- 
gate to  an  airport  by  grant  agreement  in  any  fiscal  year  the  unobli- 
gated balance  of  amounts  which  were  apportioned  in  prior  fiscal 
years  and  which  remain  available  for  approved  airport  development 
projects  pursuant  to  section  508(a)  of  this  title,  in  addition  to  the 
amounts  authorized  for  that  fiscal  year  by  section  505. 

(5)  No  provision  of  law  shall  be  construed  as  authorizing  the  Sec- 
retary to  obligate  or  expend  any  amounts  appropriated  from  the 
Trust  Fund  for  the  purposes  described  in  subsection  (c)  in  any  fiscal 
year  after  September  30,  1987,  unless  the  provision  expressly  amends 
the  provisions  of  and  the  formulas  in  subsection  (c)  of  this  section. 

(f)  Transmittal  of  Budget  Estimates. — Whenever  the  Adminis- 
trator of  the  Federal  Aviation  Administration  submits  or  transmits 
any  budget  estimate,  budget  request,  supplemental  budget  estimate, 
or  other  budget  information,  legislative  recommendation,  or  com- 
ment on  legislation  to  the  Secretary,  the  President  of  the  United 
States,  or  to  the  Office  of  Management  and  Budget  pertaining  to 
funds  authorized  in  subsection  (a)  or  (b)  of  this  section,  it  shall  con- 
currently transmit  a  copy  thereof  to  the  Speaker  of  the  House  of 
Representatives,  the  Committees  on  Public  Works  and  Transporta- 
tion and  Appropriations  of  the  House  of  Representatives,  the  Presi- 
dent of  the  Senate,  and  the  Committees  on  Commerce,  Science,  and 
Transportation  and  Appropriations  of  the  Senate. 

SEC.  507.  APPORTIONMENT  OF  FUNDS. 

(a)  Apportionment. — On  the  first  day  of  each  fiscal  year  for 
which  any  amount  is  authorized  to  be  obligated  for  the  purposes  of 
section  505  of  this  title,  the  amount  made  available  for  that  year 
under  such  section  and  not  previously  apportioned  shall  be  appor- 
tioned by  the  Secretary  as  follows: 
(1)  Primary  airports. — 

(A)  To  the  sponsor  of  each  primary  airport,  as  follows: 

(i)  $6  for  each  of  the  first  fifty  thousand  passengers 
enplaned  at  that  airport; 

(ii)  $4  for  each  of  the  next  fifty  thousand  passengers 
enplaned  at  that  airport; 

(Hi)  $2  for  each  of  the  next  four  hundred  thousand 
passengers  enplaned  at  that  airport;  and 

(iv)  $0.50  for  each  additional  passenger  enplaned  at 
that  airport. 

(B)  In  each  of  the  fiscal  years  1984  through  1987,  the  Sec- 
retary shall  apportion  an  amount  to  the  sponsor  of  each 
primary  airport  in  addition  to  whatever  amount  is  appor- 
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tioned  to  such  airport  under  the  formula  set  forth  in  sub- 
paragraph (A).  The  additional  apportionment  shall  be  cal- 
culated by  determining  the  amount  such  airport  is  to  be  ap- 
portioned under  the  formula  in  subparagraph  (A)  and  then 
increasing  that  amount  by  10  percent  for  fiscal  year  1984, 
20  percent  for  fiscal  year  1985,  25  percent  for  fiscal  year 
1986,  and  30  percent  for  fiscal  year  1987. 

(C)  The  Secretary  shall  not  apportion  less  than  $200,000 
nor  more  than  $12,500,000  under  this  paragraph  to  an  air- 
port sponsor  for  any  primary  airport  for  any  fiscal  year. 

(D)  In  no  event  shall  the  total  amount  of  all  apportion- 
ments under  this  paragraph  for  any  fiscal  year  exceed  50 
percent  of  the  amount  authorized  to  be  obligated  for  such 
fiscal  year  for  the  purposes  of  section  505  of  this  title.  In 
any  case  in  which  an  apportionment  would  be  reduced  by 
the  preceding  sentence,  the  Secretary  shall  for  such  fiscal 
year  reduce  the  apportionment  to  each  sponsor  of  a  primary 
airport  under  this  paragraph  proportionately  so  that  such 
50  percent  amount  is  achieved. 

(E)  If  any  Act  of  Congress  has  the  effect  of  limiting  or  re- 
ducing the  amount  authorized  or  available  to  be  obligated 
for  any  fiscal  year  for  the  purposes  of  section  505  of  this 
title,  the  total  amount  of  all  apportionments  under  this 
paragraph  for  such  fiscal  year  shall  not  exceed  50  percent 
of  such  limited  or  reduced  amount.  In  any  case  in  which 
an  apportionment  would  be  reduced  by  the  preceding  sen- 
tence, the  Secretary  shall  for  such  fiscal  year  reduce  the  ap- 
portionment to  each  sponsor  of  a  primary  airport  under  this 
paragraph  proportionately  so  that  such  50  percent  amount 
is  achieved. 

(2)  Apportionments  to  States. — To  the  States,  there  shall 
be  apportioned  for  each  of  the  fiscal  years  beginning  after  Sep- 
tember 30,  1981,  and  ending  before  October  1,  1987,  12  percent  of 
the  amount  made  available  under  section  505  for  such  fiscal 
year,  as  follows: 

(A)  Insular  areas. — For  airports  other  than  primary  air- 
ports, one  percent  of  such  amounts  to  Guam,  American 
Samoa,  the  government  of  the  Northern  Mariana  Islands, 
the  Trust  Territory  of  the  Pacific  Islands,  and  the  Virgin 
Islands. 

(B)  States. — For  airports  other  than  primary  airports 
and  other  than  airports  described  in  section  508(d)(3),  one- 
half  of  the  remaining  99  per  centum  to  the  States  (other 
than  those  to  which  subparagraph  (A)  of  this  paragraph 
applies)  in  the  proportion  which  the  population  of  each 
such  State  bears  to  the  total  population  of  all  such  States 
and  one-half  of  the  remaining  99  per  centum  to  the  States 
(other  than  those  to  which  subparagraph  (A)  of  this  para- 
graph applies)  in  the  proportion  which  the  area  of  each 
such  State  bears  to  the  total  area  of  all  such  States.  As 
used  in  this  paragraph,  the  term  ' "population "  means  the 
population  according  to  the  latest  decennial  census  of  the 
United  States  and  the  term  uarea  "  includes  both  land  and 
water. 
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(3)  Discretionary  Fund. — Any  amounts  not  apportioned 
under  paragraphs  (1),  (2),  and  (4)  of  this  subsection  shall  consti- 
tute a  discretionary  fund  to  be  distributed  at  the  discretion  of 
the  Secretary  (subject  to  the  limitations  set  forth  in  section 
508(d)  of  this  title)  for  such  grants  for  any  of  the  purposes  for 
which  funds  are  made  available  under  section  505  as  the  Secre- 
tary considers  most  appropriate  for  carrying  out  the  purposes  of 
this  title. 

(4)  Notwithstanding  any  other  provision  of  this  subsection, 
for  any  fiscal  year  for  which  funds  are  made  available  under 
section  505  of  this  title  the  Secretary  may  apportion  funds  for 
airports  in  the  State  of  Alaska  in  the  same  manner  in  which 
funds  were  apportioned  in  fiscal  year  1980  under  section  15(a) 
of  the  Airport  and  Airway  Development  Act  of  1970.  In  no  event 
shall  the  total  amount  apportioned  for  such  airports  under  this 
paragraph  for  any  fiscal  year  be  less  than  the  minimum 
amounts  that  were  required  to  be  apportioned  to  such  airports 
in  fiscal  year  1980  under  section  15(a)(3)(A)  of  such  Act.  In  no 
event  shall  a  primary  airport  be  apportioned  less  under  this 
paragraph  for  a  fiscal  year  than  it  would  be  apportioned  for 
such  fiscal  year  under  paragraph  (1)  of  this  subsection.  In  no 
event  shall  the  amount  of  funds  apportioned  under  this  para- 
graph which  are  expended  at  any  commercial  service  airport  in 
the  State  of  Alaska  during  a  fiscal  year  exceed  110  percent  of 
the  amount  apportioned  to  such  airport  for  such  fiscal  year. 
Nothing  in  this  paragraph  shall  be  construed  as  prohibiting  the 
Secretary  from  making  additional  project  grants  to  airports  in 
the  State  of  Alaska  from  the  discretionary  fund  established  in 
paragraph  (3)  of  this  subsection. 

(b)  Passengers  Enplaned. — For  purposes  of  determining  appor- 
tionments for  any  fiscal  year  under  paragraph  (1)  of  subsection  (a) 
of  this  section,  the  number  of  passengers  enplaned  at  an  airport 
shall  be  based  on  the  number  of  passengers  enplaned  at  such  airport 
during  the  preceding  calendar  year. 

SEC.  508.  USE  OF  APPORTIONED  AND  DISCRETIONARY  FUNDS;  MISCELLA- 
NEOUS CONDITIONS. 

(a)  Duration  of  Availability  of  Apportioned  Amounts. — Each 
amount  apportioned  under  paragraph  (1),  (2),  or  (4)  of  section  507(a) 
of  this  title  shall  be  available  for  obligation  under  such  apportion- 

j  ment  during  the  fiscal  year  for  which  it  was  first  authorized  to  be 
obligated  and  the  two  fiscal  years  immediately  following.  Any 
amount  so  apportioned  which  has  not  been  obligated  within  such 
time  shall  be  added  to  the  discretionary  fund  established  by  section 
507(a)(3)  of  this  title. 

(b)  Transfer  of  Certain  Apportionments  of  Primary  Air- 
ports.— (1)  Funds  apportioned  to  a  sponsor  under  section  507(a)(1) 
of  this  title  may  be  used  for  any  of  the  purposes  for  which  funds  are 
made  available  under  section  505  at  any  public-use  airport  of  such 
sponsor  which  is  in  the  national  plan  of  integrated  airport  systems. 

(2)  A  sponsor  may  enter  into  an  agreement  with  the  Secretary 
whereby  the  sponsor  waives  receipt  of  all  or  part  of  the  funds  appor- 
tioned to  it  under  such  section  on  the  condition  that  the  Secretary 
make  the  waived  amount  available  for  any  of  the  purposes  for 
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which  funds  are  made  available  under  section  505  to  the  sponsor  of 
another  public-use  airport  which  is  a  part  of  the  same  State  or  geo- 
graphical area  as  the  airport  of  the  sponsor  making  the  waiver. 

(c)  States. — Funds  apportioned  to  a  State  under  section  507(a)(2) 
shall  be  available  for  any  of  the  purposes  for  which  funds  are  made 
available  under  section  505  to  airports  described  in  section  507(a)(2) 
which  are  located  in  such  State.  Each  sponsor  of  such  an  airport 
may  apply  to  the  Secretary  for  grants  from  funds  apportioned  to 
such  State. 

(d)  General  Limitations. — (1)  Not  less  than  10  percent  of  the 
funds  made  available  under  section  505  for  any  fiscal  year  shall  be 
distributed  to  reliever  airports  during  such  fiscal  year. 

(2)  Not  less  than  8  percent  of  the  funds  made  available  under  sec- 
tion 505  for  any  fiscal  year  shall  be  obligated  during  such  fiscal 
year  (A)  for  airport  noise  compatibility  planning  under  section 
103(b)  of  the  Aviation  Safety  and  Noise  Abatement  Act  of  1979  and 
for  carrying  out  noise  compatibility  programs  or  parts  thereof  under 
section  104(c)  of  such  Act,  and  (B)  in  the  case  of  fiscal  year  1982,  for 
any  of  the  purposes  set  forth  in  section  505(c)  of  this  title. 

(3)  Not  less  than  5.5  percent  of  the  funds  made  available  under 
section  505  for  any  fiscal  year  shall  be  distributed  during  such 
fiscal  year  to — 

(A)  commercial  service  airports  which  are  not  primary  air- 
ports, 

(B)  public  airports  (other  than  commercial  service  airports) 
which  were  eligible  for  Federal  assistance  from  funds  appor- 
tioned under  section  15(a)(3)  of  the  Airport  and  Airway  Develop- 
ment Act  of  1970,  and  to  which  section  15(a)(3)(A)(I)  of  such  Act 
applied  during  fiscal  year  1981,  and 

(C)  public  airports  (other  than  commercial  service  airports) 
which  were  eligible  for  Federal  assistance  from  funds  appor- 
tioned under  section  15(a)(3)  of  the  Airport  and  Airway  Develop- 
ment Act  of  1970,  and  to  which  section  15(a)(3)(A)(II)  of  such 
Act  applied  during  fiscal  year  1981. 

No  amounts  obligated  from  the  funds  apportioned  under  paragraph 
(4)  of  section  507(a)  shall  be  counted  as  part  of  the  5.5  percent  re- 
quired to  be  distributed  under  this  paragraph  for  each  fiscal  year. 

(4)  Not  less  than  one  percent  of  the  funds  made  available  under 
section  505  for  any  fiscal  year  shall  be  distributed  to  planning  agen- 
cies for  the  purpose  of  integrated  airport  system  planning  during 
such  fiscal  year. 

(5)  If  the  Secretary  determines  that  he  will  not  be  able  to  distrib- 
ute the  amount  of  funds  required  to  be  distributed  under  paragraph 
(1),  (2),  (3),  or  (4)  of  this  subsection  for  any  fiscal  year  because  the 
number  of  qualified  applications  submitted  in  compliance  with  this 
title  is  insufficient  to  meet  such  amount,  the  portion  of  such  amount 
the  Secretary  determines  will  not  be  distributed  shall  be  available 
for  obligation  during  such  fiscal  year  for  other  airports  and  for 
other  purposes  authorized  by  section  505  of  this  title. 

SEC.  509.  SUBMISSION  AND  APPROVAL  OF  PROJECT  GRANT  APPLICATIONS. 

(a)  Submission. — (1)  Subject  to  the  provisions  of  this  subsection, 
(A)  any  public  agency,  or  two  or  more  public  agencies  acting  jointly, 
or  (B)  any  sponsor  of  a  public-use  airport,  or  two  or  more  such  spon- 
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sors  acting  jointly,  may  submit  to  the  Secretary  a  project  grant  ap- 
plication for  one  or  more  projects,  in  a  form  and  containing  such 
information  as  the  Secretary  may  prescribe,  setting  forth  the  project 
proposed  to  be  undertaken.  No  project  grant  application  shall  pro- 
pose airport  development  or  airport  planning  except  in  connection 
with  public-use  airports  included  in  the  current  national  plan  of  in- 
tegrated airport  systems  prepared  pursuant  to  section  504  of  this 
title.  Nothing  in  this  subsection  shall  authorize  the  submission  of  a 
project  grant  application  by  any  public  agency  which  is  subject  to 
the  law  of  any  State  if  the  submission  of  such  application  by  the 
public  agency  is  prohibited  by  the  law  of  that  State.  All  proposed 
airport  development  shall  be  in  accordance  with  standards  estab- 
lished or  approved  by  the  Secretary,  including,  but  not  limited  to, 
standards  for  site  location,  airport  layout,  site  preparation,  paving, 
lighting,  and  safety  of  approaches. 

(2)  Notwithstanding  any  provision  of  this  title,  the  sponsor  of  any 
airport  may  submit  a  project-grant  application  for  airport  develop- 
ment (including  noise  compatibility  projects)  to  the  Secretary  within 
180  days  after  the  date  of  enactment  of  this  title,  and  the  Secretary 
may  incur  obligations  to  fund  such  projects,  in  accordance  with  the 
provisions  of  this  title,  from  funds  available  for  obligation  pursuant 
to  section  507(a),  if— 

(A)  a  project-grant  application  or  preapplication  for  such  proj- 
ect was  submitted  to  the  Secretary  before  September  30,  1980;  or 

(B)  the  project  was  carried  out  after  September  30,  1980,  and 
before  the  date  of  enactment  of  this  title. 

(b)  Approval. — (1)  No  project  grant  application  may  be  approved 
by  the  Secretary  unless  the  Secretary  is  satisfied  that — 

(A)  the  project  is  reasonably  consistent  with  plans  (existing  at 
the  time  of  approval  of  the  project)  of  public  agencies  author- 
ized by  the  State  in  which  such  airport  is  located  to  plan  for 
the  development  of  the  area  surrounding  the  airport  and  will 
contribute  to  the  accomplishment  of  the  purposes  of  this  title; 

(B)  sufficient  funds  are  available  for  that  portion  of  the  proj- 
ect costs  which  are  not  to  be  paid  by  the  United  States  under 
this  title; 

(C)  the  project  will  be  completed  without  undue  delay; 

(D)  the  sponsor  which  submitted  the  project  grant  application 
has  legal  authority  to  engage  in  the  project  as  proposed;  and 

(E)  all  project  sponsorship  requirements  prescribed  by  or 
under  the  authority  of  this  title  have  been  or  will  be  met. 

(2)  No  project  grant  application  for  airport  development  may  be 
approved  by  the  Secretary  unless  the  sponsor,  a  public  agency,  or  the 
United  States  or  an  agency  thereof  holds  good  title,  satisfactory  to 
the  Secretary,  to  the  landing  area  of  the  airport  or  site  therefor,  or 

\   gives  assurance  satisfactory  to  the  Secretary  that  good  title  will  be 
acquired. 

(3)  No  project  grant  application  for  airport  development  may  be 
approved  by  the  Secretary  which  does  not  include  provision  for  (A) 
land  required  for  the  installation  of  approach  light  systems;  (B) 
touchdown  zone  and  centerline  runway  lighting;  or  (C)  high  intensi- 
ty runway  lighting,  when  it  is  determined  by  the  Secretary  that  any 
such  item  is  required  for  the  safe  and  efficient  use  of  the  airport  by 
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aircraft,  taking  into  account  the  type  and  volume  of  traffic  utilizing 
the  airport. 

(4)  No  project  grant  application  for  airport  development  may  be 
approved  unless  the  Secretary  is  satisfied  that  fair  consideration 
has  been  given  to  the  interest  of  communities  in  or  near  which  the 
project  may  be  located. 

(5)  It  is  declared  to  be  national  policy  that  airport  development 
projects  authorized  pursuant  to  this  title  shall  provide  for  the  pro- 
tection and  enhancement  of  the  natural  resources  and  the  quality  of 
the  environment  of  the  Nation.  In  implementing  this  policy,  the  Sec- 
retary shall  consult  with  the  Secretary  of  the  Interior  and  the  Ad- 
ministrator of  the  Environmental  Protection  Agency  with  regard  to 
any  project  included  in  a  project  grant  application  involving  airport 
location,  a  major  runway  extension,  or  runway  location  which  may 
have  a  significant  impact  on  natural  resources  including,  but  not 
limited  to,  fish  and  wildlife,  natural,  scenic,  and  recreation  assets, 
water  and  air  quality,  and  other  factors  affecting  the  environment, 
and  shall  authorize  no  such  project  found  to  have  significant  ad- 
verse effect  unless  the  Secretary  shall  render  a  finding,  in  writing, 
following  a  full  and  complete  review,  which  shall  be  a  matter  of 
public  record,  that  no  feasible  and  prudent  alternative  exists  and 
that  all  reasonable  steps  have  been  taken  to  minimize  such  adverse 
effect. 

(6) (A)  No  project  grant  application  for  airport  development  involv- 
ing the  location  of  an  airport,  an  airport  runway,  or  a  major 
runway  extension  may  be  approved  by  the  Secretary  unless  the  spon- 
sor of  the  project  certifies  to  the  Secretary  that  there  has  been  af- 
forded the  opportunity  for  public  hearings  for  the  purpose  of  consid- 
ering the  economic,  social,  and  environmental  effects  of  the  airport 
or  runway  location  and  its  consistency  with  the  goals  and  objectives 
of  such  planning  as  has  been  carried  out  by  the  community. 

(B)  When  hearings  are  held  under  subparagraph  (A)  of  this  para- 
graph, the  project  sponsor  shall,  when  requested  by  the  Secretary, 
submit  a  copy  of  the  transcript  to  the  Secretary. 

(7) (A)  No  project  grant  application  for  a  project  involving  airport 
location,  a  major  runway  extension,  or  runway  location  may  be  ap- 
proved unless  the  Governor  of  the  State  in  which  such  project  is  to 
be  located  certifies  in  writing  to  the  Secretary  that  there  is  reason- 
able assurance  that  the  project  will  be  located,  designed,  construct- 
ed, and  operated  so  as  to  comply  with  applicable  air  and  water 
quality  standards.  In  any  case  where  such  standards  have  not  been 
approved  and  where  applicable  air  and  water  quality  standards 
have  been  promulgated  by  the  Administrator  of  the  Environmental 
Protection  Agency,  certification  shall  be  obtained  from  such  Admin- 
istrator. Notice  of  certification  or  refusal  to  certify  shall  be  provided 
within  sixty  days  after  the  project  application  has  been  received  by 
the  Secretary. 

(B)  The  Secretary  shall  condition  approval  of  any  such  project 
grant  application  on  compliance  during  construction  and  operation 
with  applicable  air  and  water  quality  standards. 

(8)  Notwithstanding  any  other  provision  of  law,  the  Secretary  may 
approve  an  application  for  an  airport  development  project  (other 
than  an  airport  development  project  to  which  paragraph  (7)(A)  ap- 
plies) at  an  existing  airport  without  requiring  the  preparation  of  an 
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environmental  impact  statement  with  respect  to  noise  for  such  pro- 
ject if— 

(A)  completion  of  the  project  would  allow  existing  aircraft  op- 
erations at  the  airport  that  involve  aircraft  that  do  not  comply 
with  the  noise  standards  prescribed  for  "stage  2"  aircraft  in  sec- 
tion 36.1  of  title  14,  Code  of  Federal  Regulations,  to  be  replaced 
by  aircraft  operations  involving  aircraft  that  do  comply  with 
such  standards;  and 

(B)  the  project  complies  with  all  other  statutory  and  adminis- 
trative requirements  imposed  under  this  title. 

(9)  In  establishing  priorities  for  the  distribution  of  funds  availa- 
ble pursuant  to  section  507  of  this  title,  the  Secretary  may  give  pri- 
ority to  approval  of  projects  that  are  consistent  with  integrated  air- 
port system  plans. 

(c)  State  Standards. — The  Secretary  is  authorized  to  approve 
standards,  other  than  standards  for  safety  of  approaches,  estab- 
lished by  a  State  for  airport  development  at  public-use  airports  in 
such  State  which  are  not  primary  airports,  and,  upon  such  approv- 
al, such  State  standards  shall  be  the  standards  applicable  to  such 
airports  in  lieu  of  any  comparable  standard  established  under  sub- 
section (a)  of  this  section.  State  standards  approved  under  this  sub- 
section may  be  revised  from  time  to  time,  as  the  State  or  the  Secre- 
tary determines  necessary,  subject  to  approval  of  such  revisions  by 
the  Secretary. 

(d)  Acceptance  of  Certification. — The  Secretary  is  authorized 
in  connection  with  any  project  to  require  a  certification  from  a  spon- 
sor that  such  sponsor  will  comply  with  all  of  the  statutory  and  ad- 
ministrative requirements  imposed  on  such  sponsor  under  this  title 
in  connection  with  such  project.  Acceptance  by  the  Secretary  of  a 
certification  from  a  sponsor  may  be  rescinded  by  the  Secretary  at 
any  time.  Nothing  in  this  subsection  shall  affect  or  discharge  any 
responsibility  or  obligation  of  the  Secretary  under  any  other  Federal 
law,  including,  but  not  limited  to,  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4821  et  seq.),  section  4(f)  of  the  Depart- 
ment of  Transportation  Act  (49  U.S.C.  1652),  title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000b),  title  VIII  of  the  Act  of  April 
11,  1968  (42  U.S.C.  3601  et  seq.),  and  the  Uniform  Relocation  Assist- 
ance and  Real  Property  Acquisition  Policies  Act  of  1970  (42  U.S.C. 
4601  et  seq.). 

(e)  Requirement  of  Notice. — Each  sponsor  to  which  funds  are 
apportioned  under  section  507(a)(1)  of  this  title  shall  notify  the  Sec- 
retary, by  such  time  and  in  a  form  containing  such  information  as 
the  Secretary  may  prescribe,  of  the  fiscal  year  in  which  it  intends  to 
apply,  by  project  grant  application,  for  such  funds.  If  a  sponsor  does 
not  provide  such  notification,  the  Secretary  may  defer  approval  of 
any  application  for  such  funds  until  the  fiscal  year  immediately  fol- 
lowing the  fiscal  year  in  which  such  application  is  submitted. 

SEC  510.  UNITED  STATES  SHARE  OF  PROJECT  COSTS. 

(a)  General  Provision. — Except  as  otherwise  provided  in  this 
title,  the  United  States  share  of  allowable  project  costs  payable  on 
account  of  any  project  contained  in  an  approved  project  grant  appli- 
cation submitted  in  accordance  with  this  title  shall  be  90  percent  of 
the  allowable  project  costs. 
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(b)  Projects  at  Certain  Primary  Airports.— In  the  case  of  pri- 
mary airports  enplaning  0.25  percent  or  more  of  the  total  number  of 
passengers  enplaned  annually  at  all  commercial  service  airports,  the 
United  States  share  of  allowable  project  costs  payable  on  account  of 
any  project  contained  in  an  approved  project  grant  application  shall 
be  75  per  centum  of  the  allowable  project  costs. 

(c)  Projects  in  Public  Land  States. — In  the  case  of  any  State 
containing  unappropriated  and  unreserved  public  lands  and  non- 
taxable Indian  lands  (individual  and  tribal)  exceeding  5  percent  of 
the  total  area  of  all  lands  therein,  the  United  States  share  under 
subsection  (a)  or  (b)  shall  be  increased  by  whichever  is  the  smaller  of 
the  following  percentages  thereof:  (1)  25  percent,  or  (2)  a  percentage 
equal  to  one-half  of  the  percentage  that  the  area  of  all  such  lands 
in  that  State  is  of  its  total  area.  In  no  event  shall  such  United 
States  share,  as  increased  by  this  subsection,  exceed  the  greater  of 
(A)  the  percentage  share  determined  under  subsection  (a)  or  (b)  of 
this  section,  or  (B)  the  percentage  share  applying  on  June  30,  1975, 
as  determined  under  subsection  17(b)  of  the  Airport  and  Airway  De- 
velopment Act  of  1970. 

SEC.  511.  PROJECT  SPONSORSHIP. 

(a)  Sponsorship. — As  a  condition  precedent  to  approval  of  an  air- 
port development  project  contained  in  a  project  grant  application 
submitted  under  this  title,  the  Secretary  shall  receive  assurances,  in 
writing,  satisfactory  to  the  Secretary,  that — 

(1)  the  airport  to  which  the  project  relates  will  be  available 
for  public  use  on  fair  and  reasonable  terms  and  without  unjust 
discrimination,  including  the  requirement  that  (A)  each  air  car- 
rier using  such  airport  (whether  as  a  tenant,  nontenant,  or  sub- 
tenant of  another  air  carrier  tenant)  shall  be  subject  to  such 
nondiscriminatory  and  substantially  comparable  rates,  fees, 
rentals,  and  other  charges  and  such  nondiscriminatory  and  sub- 
stantially comparable  rules,  regulations,  and  conditions  as  are 
applicable  to  all  such  air  carriers  which  make  similar  use  of 
such  airport  and  which  utilize  similar  facilities,  subject  to  rea- 
sonable classifications  such  as  tenants  or  nontenants,  and  com- 
bined passenger  and  cargo  flights  or  all  cargo  flights,  and  such 
classification  or  status  as  tenant  shall  not  be  unreasonably 
withheld  by  any  airport  provided  an  air  carrier  assumes  obliga- 
tions substantially  similar  to  those  already  imposed  on  tenant 
air  carriers,  and  (B)  each  fixed-based  operator  at  any  airport 
shall  be  subject  to  the  same  rates,  fees,  rentals,  and  other 
charges  as  are  uniformly  applicable  to  all  other  fixed-based  op- 
erators making  the  same  or  similar  uses  of  such  airport  utiliz- 
ing the  same  or  similar  facilities,  and  (C)  each  air  carrier  using 
such  airport  shall  have  the  right  to  service  itself  or  to  use  any 
fixed-base  operator  that  is  authorized  by  the  airport  or  permit- 
ted by  the  airport  to  serve  any  air  carrier  at  such  airport; 

(2)  there  will  be  no  exclusive  right  for  the  use  of  the  airport 
by  any  person  providing,  or  intending  to  provide,  aeronautical 
services  to  the  public.  For  purposes  of  this  paragraph,  the  pro- 
viding of  services  at  an  airport  by  a  single  fixed-based  operator 
shall  not  be  construed  as  an  exclusive  right  if  it  would  be  un- 
reasonably costly,  burdensome,  or  impractical  for  more  than  one 
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fixed-based  operator  to  provide  such  services,  and  if  allowing 
more  than  one  fixed-based  operator  to  provide  such  services 
would  require  the  reduction  of  space  leased  pursuant  to  an  ex- 
isting agreement  between  such  single  fixed-based  operator  and 
such  airport; 

(3)  the  airport  and  all  facilities  thereon  or  connected  there- 
with will  be  suitably  operated  and  maintained,  with  due  regard 
to  climatic  and  flood  conditions; 

(4)  the  aerial  approaches  to  the  airport  will  be  adequately 
cleared  and  protected  by  removing,  lowering,  relocating,  mark- 
ing, or  lighting  or  otherwise  mitigating  existing  airport  hazards 
and  by  preventing  the  establishment  or  creation  of  future  air- 
port hazards; 

(5)  appropriate  action,  including  the  adoption  of  zoning  laws 
has  been  or  will  be  taken,  to  the  extent  reasonable,  to  restrict 
the  use  of  land  adjacent  to  or  in  the  immediate  vicinity  of  the 
airport  to  activities  and  purposes  compatible  with  normal  air- 
port operations,  including  landing  and  takeoff  of  aircraft; 

(6)  all  of  the  facilities  of  the  airport  developed  with  Federal 
financial  assistance  and  all  those  usable  for  landing  and  take- 
off of  aircraft  will  be  available  to  the  United  States  for  use  by 
Government  aircraft  in  common  with  other  aircraft  at  all  times 
without  charge,  except,  if  the  use  by  Government  aircraft  is  sub- 
stantial, charge  may  be  made  for  a  reasonable  share,  propor- 
tional to  such  use,  of  the  cost  of  operating  and  maintaining  the 
facilities  used; 

(7)  the  airport  operator  or  owner  will  furnish  without  cost  to 
the  Federal  Government  for  use  in  connection  with  any  air  traf- 
fic control  or  navigation  activities,  or  weather-reporting  and 
communication  activities  related  to  air  traffic  control,  any 
areas  of  land  or  water,  or  estate  therein,  or  rights  in  buildings 
of  the  sponsor  as  the  Secretary  considers  necessary  or  desirable 
for  construction  at  Federal  expense  of  space  or  facilities  for 
such  purposes; 

(8)  all  project  accounts  and  records  will  be  kept  in  accordance 
with  a  standard  system  of  accounting  prescribed  by  the  Secre- 
tary after  consultation  with  appropriate  public  agencies; 

(9)  the  airport  operator  or  owner  will  maintain  a  fee  and 
rental  structure  for  the  facilities  and  services  being  provided 
the  airport  users  which  will  make  the  airport  as  self-sustaining 
as  possible  under  the  circumstances  existing  at  that  particular 
airport,  taking  into  account  such  factors  as  the  volume  of  traf- 
fic and  economy  of  collection,  except  that  no  part  of  the  Federal 
share  of  an  airport  development  or  airport  planning  project  for 
which  a  grant  is  made  under  this  title  or  under  the  Federal 
Airport  Act  or  the  Airport  and  Airway  Development  Act  of  1970 
shall  be  included  in  the  rate  base  in  establishing  fees,  rates, 
and  charges  for  users  of  that  airport; 

(10)  the  airport  operator  or  owner  will  submit  to  the  Secretary 
such  annual  or  special  airport  financial  and,  operations  reports 
as  the  Secretary  may  reasonably  request; 

(11)  the  airport  and  all  airport  records  will  be  available  for 
inspection  by  any  duly  authorized  agent  of  the  Secretary  upon 
reasonable  request; 
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(12)  all  revenues  generated  by  the  airport,  if  it  is  a  public  air- 
port, will  be  expended  for  the  capital  or  operating  costs  of  the 
airport,  the  local  airport  system,  or  other  local  facilities  which 
are  owned  or  operated  by  the  owner  or  operator  of  the  airport 
and  directly  related  to  the  actual  transportation  of  passengers 
or  property:  Provided,  however,  That  if  covenants  or  assurances 
in  debt  obligations  previously  issued  by  the  owner  or  operator  of 
the  airport,  or  provisions  in  governing  statutes  controlling  the 
owner  or  operators  financing,  provide  for  the  use  of  the  rev- 
enues from  any  of  the  airport  owner  or  operators  facilities,  in- 
cluding the  airport,  to  support  not  only  the  airport  but  also  the 
airport  owner  or  operators  general  debt  obligations  or  other 
facilities,  then  this  limitation  on  the  use  of  all  other  revenues 
generated  by  the  airport  shall  not  apply;  and 

(13)  the  airport  operator  or  owner  who  receives  a  grant  for  the 
purchase  of  land  for  noise  compatibility  purposes  which  is  con- 
ditioned on  the  disposal  of  the  acquired  land  at  the  earliest 
practicable  time  will,  subject  to  the  retention  or  reservation  of 
any  interest  or  right  therein  necessary  to  insure  that  such  land 
is  used  only  for  purposes  which  are  compatible  with  the  noise 
levels  of  the  operation  of  the  airport,  use  its  best  efforts  to  so 
dispose  of  such  land.  The  proceeds  of  such  dispositions  shall  be 
(A)  refunded  to  the  United  States  for  the  Trust  Fund  on  a  basis 
proportionate  to  the  United  States  share  of  the  cost  of  acquisi- 
tion of  such  land,  or  (B)  reinvested  in  an  approved  project,  pur- 
suant to  such  regulations  as  the  Secretary  shall  prescribe. 

(b)  Compliance. — To  insure  compliance  with  this  section,  the  Sec- 
retary shall  prescribe  such  project  sponsorship  requirements,  consist- 
ent with  the  terms  of  this  title,  as  the  Secretary  considers  necessary. 
Among  other  steps  to  insure  such  compliance,  the  Secretary  is  au- 
thorized to  enter  into  contracts  with  public  agencies  on  behalf  of  the 
United  States.  Whenever  the  Secretary  obtains  from  a  sponsor  any 
area  of  land  or  water,  or  estate  therein,  or  rights  in  buildings  of  the 
sponsor  and  constructs  space  or  facilities  thereon  at  Federal  expense, 
the  Secretary  is  authorized  to  relieve  the  sponsor  from  any  contrac- 
tual obligation  entered  into  under  this  title,  the  Airport  and  Airway 
Development  Act  of  1970,  or  the  Federal  Airport  Act  to  provide  free 
space  in  airport  buildings  to  the  Federal  Government  to  the  extent 
the  Secretary  finds  that  space  no  longer  required  for  the  purposes  set 
forth  in  paragraph  (7)  of  subsection  (a)  of  this  section. 

(c)  Consultation. — In  making  a  decision  to  undertake  any  air- 
port development  project  under  this  title,  each  sponsor  of  an  airport 
shall  undertake  reasonable  consultations  with  affected  parties  using 
the  airport  at  which  such  project  is  proposed. 

SEC.  512.  GRANT  AGREEMENTS. 

(a)  Offer  and  Acceptance. — Upon  approving  a  project  grant  ap- 
plication, the  Secretary,  on  behalf  of  the  United  States,  shall  trans- 
mit to  the  sponsor  or  sponsors  of  the  application  an  offer  to  make  a 
grant  for  the  United  States  share  of  allowable  project  costs.  An  offer 
shall  be  made  upon  such  terms  and  conditions  as  the  Secretary  con- 
siders necessary  to  meet  the  requirements  of  this  title  and  any  regu- 
lations prescribed  thereunder.  Each  offer  shall  state  a  definite 
amount  as  the  maximum  obligation  of  the  United  States  payable 
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from  funds  authorized  by  this  title,  and  shall  stipulate  the  obliga- 
tions to  be  assumed  by  the  sponsor  or  sponsors.  In  any  case  where 
the  Secretary  approves  a  project  grant  application  for  a  project 
which  will  not  be  completed  in  one  fiscal  year,  the  offer  shall,  upon 
request  of  the  sponsor,  provide  for  the  obligation  of  funds  appor- 
tioned or  to  be  apportioned  to  the  sponsor  pursuant  to  section 
507(a)(1)  of  this  title  for  such  fiscal  years  (including  future  fiscal 
years)  as  may  be  necessary  to  pay  the  United  States  share  of  the  cost 
of  such  project.  If  and  when  an  offer  is  accepted  in  writing  by  the 
sponsor,  the  offer  and  acceptance  shall  comprise  an  agreement  con- 
stituting an  obligation  of  the  United  States  and  of  the  sponsor. 
Unless  and  until  an  agreement  has  been  executed,  the  United  States 
may  not  pay,  nor  be  obligated  to  pay,  any  portion  of  the  costs  which 
have  been  or  may  be  incurred. 

(b)  Maximum  Obligation  of  the  United  States.— When  an  offer 
is  accepted  in  writing  by  a  sponsor,  the  amount  stated  in  the  offer 
as  the  maximum  obligation  of  the  United  States  may  not  be  in- 
creased, except  that — 

(1)  in  the  case  of  any  project  for  airport  development  (other 
than  a  project  for  land  acquisition),  the  maximum  obligation  of 
the  United  States  may  be  increased  by  not  more  than  10  per- 
cent; and 

(2)  in  the  case  of  any  acquisition  of  land  or  interests  in  land, 
the  maximum  obligation  of  the  United  States  may  be  increased 
by  an  amount  not  to  exceed  50  percent  of  the  total  increase  in 
allowable  project  costs  attributable  to  such  acquisition  in  land 
or  interests  therein,  based  upon  current  credible  appraisals. 

(c)  Notwithstanding  any  other  provision  of  law,  in  the  case  of 
grants  made  under  the  Airport  and  Airway  Development  Act  of 
1970  the  maximum  obligation  of  the  United  States  may  be  increased 
by  not  more  than  10  percent,  and  any  such  increase  may  be  paid  for 
only  from  funds  recovered  by  the  United  States  from  other  grants 
made  under  that  Act. 

SEC.  513.  PROJECT  COSTS. 

(a)  Allowable  Project  Costs. — Except  as  provided  in  section 
514  of  this  title,  the  United  States  may  not  pay,  or  be  obligated  to 
pay,  from  amounts  appropriated  to  carry  out  the  provisions  of  this 
title,  any  portion  of  a  project  cost  incurred  in  carrying  out  a  project 
for  airport  development  or  airport  planning  unless  the  Secretary  has 
first  determined  that  the  cost  is  allowable.  A  project  cost  is  allow- 
able if— 

(1)  it  was  a  necessary  cost  incurred  in  accomplishing  an  ap- 
proved project  in  conformity  with  the  terms  and  conditions  of 
the  grant  agreement  entered  into  in  connection  with  the  project, 
including  any  costs  incurred  by  a  recipient  in  connection  with 
any  audit  required  by  the  Secretary  pursuant  to  section  518(b)  of 
this  title; 

(2)  it  was  incurred  subsequent  to  the  execution  of  the  grant 
agreement  with  respect  to  the  project,  and  in  connection  with 
airport  development  or  airport  planning  accomplished  under 
the  project  after  the  execution  of  the  agreement.  However,  the 
allowable  costs  of  a  project  for  airport  development  may  include 
any  necessary  costs  of  formulating  the  project  (including  the 
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costs  of  field  surveys  and  the  preparation  of  plans  and  specifi- 
cations, the  acquisition  of  land  or  interests  therein  or  easements 
through  or  other  interests  in  airspace,  and  any  necessary  ad- 
ministrative or  other  incidental  costs  incurred  by  the  sponsor 
specifically  in  connection  with  the  accomplishment  of  the  proj- 
ect for  airport  development,  which  would  not  have  been  in- 
curred otherwise)  which  were  incurred  prior  to  the  execution  of 
the  grant  agreement  and  subsequent  to  May  13,  1946,  and  the 
allowable  costs  of  a  project  for  airport  planning  may  include 
any  necessary  and  direct  costs  associated  with  developing  the 
project  work  scope  which  were  incurred  subsequent  to  May  13, 
1946; 

(3)  in  the  opinion  of  the  Secretary  it  is  reasonable  in  amount, 
and  if  the  Secretary  determines  that  a  project  cost  is  unreason- 
able in  amount,  the  Secretary  may  allow  as  an  allowable  proj- 
ect cost  only  so  much  of  such  project  cost  as  the  Secretary  deter- 
mines to  be  reasonable,  except  that  in  no  event  may  the  Secre- 
tary allow  project  costs  in  excess  of  the  definite  amount  stated 
in  the  grant  agreement  except  to  the  extent  authorized  by  sec- 
tion 512(b);  and 

(4)  it  has  not  been  incurred  in  any  project  for  airport  plan- 
ning or  airport  development  for  which  Federal  assistance  has 
been  granted. 

The  Secretary  is  authorized  to  prescribe  such  regulations,  including 
regulations  with  respect  to  the  auditing  of  project  costs,  as  the  Secre- 
tary considers  necessary  to  accomplish  the  purposes  of  this  section. 

(b)  Terminal  Development. — (1)  Notwithstanding  any  other  pro- 
vision of  this  title,  upon  certification  by  the  sponsor  of  any  commer- 
cial service  airport  that  such  airport  has,  on  the  date  of  submittal 
of  the  project  grant  application,  all  the  safety  equipment  required 
for  certification  of  such  airport  under  section  612  of  the  Federal 
Aviation  Act  of  1958  and  all  the  security  equipment  required  by  rule 
or  regulation,  and  has  provided  for  access  to  the  passenger  enplan- 
ing and  deplaning  area  of  such  airport  to  passengers  enplaning  or 
deplaning  from  aircraft  other  than  air  carrier  aircraft,  the  Secretary 
may  approve,  as  allowable  project  costs  of  a  project  for  airport  devel- 
opment at  such  airport,  terminal  development  (including  multimo- 
dal terminal  development)  in  nonrevenue-producing  public-use  areas 
if  such  project  cost  is  directly  related  to  the  movement  of  passengers 
and  baggage  in  air  commerce  within  the  boundaries  of  the  airport, 
including,  but  not  limited  to,  vehicles  for  the  movement  of  passen- 
gers between  terminal  facilities  or  between  terminal  facilities  and 
aircraft. 

(2)  Not  more  than  the  greater  of  (A)  $200,000,  or  (B)  60  percent  of 
the  sums  apportioned  under  section  507(a)(1)  of  this  title  to  the  spon- 
sor of  a  primary  airport  for  any  fiscal  year  may  be  obligated  for 
project  costs  allowable  under  paragraph  (1)  of  this  subsection.  Not 
more  than  $200,000  of  the  sums  to  be  distributed  at  the  discretion  of 
the  Secretary  under  section  507(a)(3)  for  any  fiscal  year  may  be  used 
by  the  sponsor  of  a  commercial  service  airport  which  is  not  a  pri- 
mary airport  for  project  costs  allowable  under  paragraph  (1)  of  this 
subsection. 

(3)  Not  more  than  $25,000,000  may  be  obligated  for  project  costs 
allowable  under  paragraph  (1)  of  this  subsection  in  any  fiscal  year 
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at  commercial  service  airports  which  were  not  eligible  for  assistance 
for  terminal  development  during  the  fiscal  year  ending  September 
30,  1980,  under  section  20(b)  of  the  Airport  and  Airway  Development 
Act  of  1970. 

(4)  Sums  apportioned  under  section  507(a)  and  made  available  to 
the  sponsor  of  an  air  carrier  airport  (within  the  meaning  of  section 
11(1)  of  the  Airport  and  Airway  Development  Act  of  1970,  as  in 
effect  immediately  before  the  date  of  enactment  of  this  paragraph) 
at  which  terminal  development  was  carried  out  on  or  after  July  1, 
1970,  and  before  July  12,  1976,  shall  be  available,  subject  to  the 
limitations  contained  in  paragraph  (2)  of  this  subsection,  for  the  im- 
mediate retirement  of  the  principal  of  bonds  or  other  evidences  of 
indebtedness  the  proceeds  of  which  were  used  for  that  part  of  the 
terminal  development  at  such  airport  the  cost  of  which  would  be  al- 
lowable under  paragraph  (1)  of  this  subsection  if  incurred  after  the 
effective  date  of  this  paragraph,  subject  to  the  following  conditions: 

(A)  That  such  sponsor  submit  the  certification  required  under 
paragraph  (1)  of  this  subsection. 

(B)  That  the  Secretary  determine  that  no  project  for  airport 
development  at  such  airport  outside  the  terminal  area  will  be 
deferred  if  such  sums  are  used  for  such  retirement. 

(C)  That  no  funds  available  for  airport  development  under 
this  title  will  be  obligated  for  any  project  for  additional  termi- 
nal development  at  such  airport  for  a  period  of  three  years  be- 
ginning on  the  date  any  such  sums  are  used  for  such  retirement. 

(5)  Notwithstanding  any  other  provisions  of  this  title,  the  United 
States  share  of  project  costs  allowable  under  paragraph  (1)  of  this 
subsection  shall  not  exceed  50  percent. 

(6)  The  Secretary  shall  approve  project  costs  allowable  under  para- 
graph (1)  of  this  subsection  under  such  terms  and  conditions  as  may 
be  necessary  to  protect  the  interests  of  the  United  States. 

(c)  Costs  Not  Allowed. — Except  as  provided  in  subsection  (b)  of 
this  section,  the  following  are  not  allowable  project  costs:  (1)  the  cost 
of  construction  of  that  part  of  an  airport  development  project  in- 
tended for  use  as  a  public  parking  facility  for  passenger  auto- 
mobiles; or  (2)  the  cost  of  construction,  alteration,  or  repair  of  a 
hangar  or  of  any  part  of  an  airport  building  except  such  of  those 
buildings  or  parts  of  buildings  intended  to  house  facilities  or  activi- 
ties directly  related  to  the  safety  of  persons  at  the  airport. 

SEC.  514.  PAYMENTS  UNDER  GRANT  AGREEMENTS. 

The  Secretary,  after  consultation  with  the  sponsor  with  which  a 
project  grant  agreement  has  been  entered  into,  may  determine  the 
times  and  amounts  in  which  payments  shall  be  made  under  the 
terms  of  such  agreement.  Payments  in  an  aggregate  amount  not  to 
exceed  90  percent  of  the  United  States  share  of  the  total  estimated 
allowable  project  costs  may  be  made  from  time  to  time  in  advance 
of  accomplishment  of  the  airport  project  to  which  the  payments 
relate,  if  the  sponsor  certifies  to  the  Secretary  that  the  aggregate  ex- 
penditures to  be  made  from  the  advance  payments  will  not  at  any 
time  exceed  the  cost  of  the  airport  development  work  which  has  been 
performed  up  to  that  time.  If  the  Secretary  determines  that  the  ag- 
gregate amount  of  payments  made  under  a  project  grant  agreement 
at  any  time  exceeds  the  United  States  share  of  the  total  allowable 
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project  costs,  the  United  States  shall  be  entitled  to  recover  the 
excess.  If  the  Secretary  finds  that  any  airport  development  to  which 
the  advance  payments  relate  has  not  been  accomplished  within  a 
reasonable  time  or  the  project  is  not  completed,  the  United  States 
may  recover  any  part  of  the  advance  payment  for  which  the  United 
States  received  no  benefit.  Payments  under  a  project  grant  agree- 
ment shall  be  made  to  the  official  or  depository  authorized  by  law 
to  receive  public  funds  and  designated  by  the  sponsor. 

SEC.  515.  PERFORMANCE  OF  CONSTRUCTION  WORK. 

(a)  Regulations. — The  construction  work  on  any  project  for  air- 
port development  contained  in  an  approved  project  grant  applica- 
tion submitted  in  accordance  with  this  title  shall  be  subject  to  in- 
spection and  approval  by  the  Secretary  and  shall  be  in  accordance 
with  regulations  prescribed  by  the  Secretary.  Such  regulations  shall 
require  such  cost  and  progress  reporting  by  the  sponsor  or  sponsors 
of  such  project  as  the  Secretary  shall  deem  necessary.  No  such  regu- 
lation shall  have  the  effect  of  altering  any  contract  in  connection 
with  any  project  entered  into  without  actual  notice  of  the  regula- 
tion. 

(b)  Minimum  Rates  of  Wages.— All  contracts  in  excess  of  $2,000 
for  work  on  projects  for  airport  development  approved  under  this 
title  which  involve  labor  shall  contain  provisions  establishing  mini- 
mum rates  of  wages,  to  be  predetermined  by  the  Secretary  of  Labor, 
in  accordance  with  the  Davis-Bacon  Act,  as  amended  (40  U.S.C. 
276a — 276a-5),  which  contractors  shall  pay  to  skilled  and  unskilled 
labor,  and  such  minimum  rates  shall  be  stated  in  the  invitation  for 
bids  and  shall  be  included  in  proposals  or  bids  for  the  work. 

(c)  Veterans  Preference. — All  contracts  for  work  under  project 
grants  for  airport  development  approved  under  this  title  which  in- 
volve labor  shall  contain  such  provisions  as  are  necessary  to  insure 
that,  in  the  employment  of  labor  (except  in  executive,  administra- 
tive, and  supervisory  positions),  preference  shall  be  given  to  veterans 
of  the  Vietnam  era  and  disabled  veterans.  However,  this  preference 
shall  apply  only  where  the  individuals  are  available  and  qualified 
to  perform  the  work  to  which  the  employment  relates.  For  the  pur- 
poses of  this  subsection — 

(1)  a  Vietnam-era  veteran  is  an  individual  who  served  on 
active  duty  as  defined  by  section  101(21)  of  title  38  of  the 
United  States  Code  in  the  Armed  Forces  for  a  period  of  more 
than  180  consecutive  days  any  part  of  which  occurred  during 
the  period  beginning  August  5,  1964,  and  ending  May  7,  1975, 
and  who  was  separated  from  the  Armed  Forces  under  honorable 
conditions;  and 

(2)  a  disabled  veteran  is  an  individual  described  in  section 
2108(2)  of  title  5  of  the  United  States  Code. 

SEC.  516.  USE  OF  GOVERNMENT  OWNED  LANDS. 

(a)  Requests  for  Use. — Subject  to  the  provisions  of  subsection  (c) 
of  this  section,  whenever  the  Secretary  determines  that  use  of  any 
lands  owned  or  controlled  by  the  United  States  is  reasonably  neces- 
sary for  carrying  out  a  project  under  this  title  at  a  public  airport,  or 
for  the  operation  of  any  public  airport,  including  lands  reasonably 
necessary  to  meet  future  development  of  an  airport  in  accordance 
with  the  national  plan  of  integrated  airport  systems,  the  Secretary 
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shall  file  with  the  head  of  the  department  or  agency  having  control 
of  the  lands  a  request  that  the  necessary  property  interests  therein 
be  conveyed  to  the  public  agency  sponsoring  the  project  in  question 
or  owning  or  controlling  the  airport.  The  property  interest  may  con- 
sist of  the  title  to,  or  any  other  interest  in,  land  or  any  easement 
through  or  other  interest  in  airspace. 

(b)  Making  of  Conveyances. — Upon  receipt  of  a  request  from  the 
Secretary  under  this  section,  the  head  of  the  department  or  agency 
having  control  of  the  lands  in  question  shall  determine  whether  the 
requested  conveyance  is  inconsistent  with  the  needs  of  the  depart- 
ment or  agency,  and  shall  notify  the  Secretary  of  the  determination 
within  a  period  of  four  months  after  receipt  of  the  Secretary's  re- 
quest. If  the  department  or  agency  head  determines  that  the  request- 
ed conveyance  is  not  inconsistent  with  the  needs  of  that  department 
or  agency,  the  department  or  agency  head  is  hereby  authorized  and 
directed,  with  the  approval  of  the  Attorney  General  of  the  United 
States,  and  without  any  expense  to  the  United  States,  to  perform 
any  acts  and  to  execute  any  instruments  necessary  to  make  the  con- 
veyance requested.  A  conveyance  may  be  made  only  on  the  condition 
that,  at  the  option  of  the  Secretary,  the  property  interest  conveyed 
shall  revert  to  the  United  States  in  the  event  that  the  lands  in  ques- 
tion are  not  developed  for  airport  purposes  or  used  in  a  manner  con- 
sistent with  the  terms  of  the  conveyance.  If  only  a  part  of  the  proper- 
ty interest  conveyed  is  not  developed  for  airport  purposes,  or  used  in 
a  manner  consistent  with  the  terms  of  the  conveyance,  only  that  par- 
ticular part  shall,  at  the  option  of  the  Secretary,  revert  to  the 
United  States. 

(c)  Exemption  of  Certain  Lands. — Unless  otherwise  specifically 
provided  by  law,  the  provisions  of  subsections  (a)  and  (b)  of  this  sec- 
tion shall  not  apply  with  respect  to  lands  owned  or  controlled  by  the 
United  States  within  any  national  park,  national  monument,  na- 
tional recreation  area,  or  similar  area  under  the  administration  of 
the  National  Park  Service;  within  any  unit  of  the  National  Wildlife 
Refuge  System  or  similar  area  under  the  jurisdiction  of  the  United 
States  Fish  and  Wildlife  Service;  or  within  any  national  forest  or 
Indian  reservation. 

SEC.  517.  FALSE  STATEMENTS. 

Any  officer,  agent,  or  employee  of  the  United  States,  or  any  officer, 
agent,  or  employee  of  any  public  agency,  or  any  person,  association, 
firm,  or  corporation  who,  with  intent  to  defraud  the  United  States — 

(1)  knowingly  makes  any  false  statement,  false  representation, 
or  false  report  as  to  the  character,  quality,  quantity,  or  cost  of 
the  material  used  or  to  be  used,  or  the  quantity  or  quality  of  the 
work  performed  or  to  be  performed,  or  the  costs  thereof,  in  con- 
nection with  the  submission  of  plans,  maps,  specifications,  con- 
tracts, or  estimates  of  project  costs  for  any  project  submitted  to 
the  Secretary  for  approval  under  this  title; 

(2)  knowingly  makes  any  false  statement,  false  representation, 
or  false  report  or  claim  for  work  or  materials  for  any  project  ap- 
proved by  the  Secretary  under  this  title;  or 

(3)  knowingly  makes  any  false  statement  or  false  representa- 
tion in  any  report  or  certification  required  to  be  made  under 
this  title; 
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shall,  upon  conviction  thereof,  be  punished  by  imprisonment  for  not 
to  exceed  five  years  or  by  a  fine  of  not  to  exceed  $10,000,  or  by  both. 
SEC.  518.  ACCESS  TO  RECORDS. 

(a)  Recordkeeping  Requirements. — Each  recipient  of  a  grant 
under  this  title  shall  keep  such  records  as  the  Secretary  may  pre- 
scribe, including  records  which  fully  disclose  the  amount  and  the 
disposition  by  the  recipient  of  the  proceeds  of  the  grant,  the  total 
cost  of  the  plan  or  program  in  connection  with  which  the  grant  is 
given  or  used,  and  the  amount  and  nature  of  that  portion  of  the  cost 
of  the  plan  or  program  supplied  by  other  sources,  and  such  other  rec- 
ords as  will  facilitate  an  effective  audit.  The  Secretary  shall  annu- 
ally review  the  reporting  and  recordkeeping  requirements  under  this 
title  to  insure  that  such  requirements  are  kept  to  the  minimum  level 
necessary  for  the  proper  administration  of  this  title. 

(b)  Audit  and  Examination. — The  Secretary  and  the  Comptroller 
General  of  the  United  States,  or  any  of  their  duly  authorized  repre- 
sentatives, shall  have  access  for  the  purpose  of  audit  and  examina- 
tion to  any  books,  documents,  papers,  and  records  of  the  recipient 
that  are  pertinent  to  grants  received  under  this  title.  The  Secretary 
may  require,  as  a  condition  to  receipt  of  a  grant  under  this  title, 
that  an  appropriate  audit  be  conducted  by  a  recipient. 

(c)  Audit  Reports. — In  any  case  in  which  an  independent  audit 
is  made  of  the  accounts  of  a  recipient  of  a  grant  under  this  title  re- 
lating to  the  disposition  of  the  proceeds  of  such  grant  or  relating  to 
the  plan  or  program  in  connection  with  which  the  grant  was  given 
or  used,  the  recipient  shall  file  a  certified  copy  of  such  audit  with 
the  Comptroller  General  of  the  United  States  not  later  than  six 
months  following  the  close  of  the  fiscal  year  for  which  the  audit 
was  made.  On  or  before  April  15  of  each  year  the  Comptroller  Gener- 
al shall  report  to  the  Congress  describing  the  results  of  each  audit 
conducted  or  reviewed  by  him  under  this  section  during  the  preced- 
ing fiscal  year.  The  Comptroller  General  shall  prescribe  such  regula- 
tions as  are  deemed  necessary  to  carry  out  the  provisions  of  this  sub- 
section. 

(d)  Withholding  Information. — Nothing  in  this  section  shall 
authorize  the  withholding  of  information  by  the  Secretary  or  the 
Comptroller  General  of  the  United  States,  or  any  officer  or  employee 
under  the  control  of  either  of  them,  from  the  duly  authorized  com- 
mittees of  the  Congress. 

SEC.  519.  GENERAL  POWERS. 

The  Secretary  is  empowered  to  perform  such  acts,  to  conduct  such 
investigations  and  public  hearings,  to  issue  and  amend  such  orders, 
and  to  make  and  amend  such  regulations  and  procedures,  pursuant 
to  and  consistent  with  the  provisions  of  this  title,  as  the  Secretary 
considers  necessary  to  carry  out  the  provisions  of,  and  to  exercise 
and  perform  the  Secretary's  powers  and  duties,  under  this  title. 

SEC.  520.  CIVIL  RIGHTS. 

The  Secretary  shall  take  affirmative  action  to  assure  that  no 
person  shall,  on  the  grounds  of  race,  creed,  color,  national  origin,  or 
sex,  be  excluded  from  participating  in  any  activity  conducted  with 
funds  received  from  any  grant  made  under  this  title.  The  Secretary 
shall  promulgate  such  rules  as  the  Secretary  deems  necessary  to 
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carry  out  the  purposes  of  this  section  and  may  enforce  this  section, 
and  any  rules  promulgated  under  this  section,  through  agency  and 
department  provisions  and  rules  which  shall  be  similar  to  those  es- 
tablished and  in  effect  under  title  VI  of  the  Civil  Rights  Act  of 
1964-  The  provisions  of  this  section  shall  be  considered  to  be  in  ad- 
dition to  and  not  in  lieu  of  the  provisions  of  title  VI  of  the  Civil 
Rights  Act  of  196k. 

SEC.  521.  REPORTS  TO  CONGRESS. 

On  or  before  the  first  day  of  April  of  each  year  the  Secretary  shall 
make  a  report  to  the  Congress  describing  his  operations  under  this 
title  during  the  preceding  fiscal  year.  The  report  shall  include  a  de- 
tailed statement  of  the  airport  development  accomplished,  the  status 
of  each  project  undertaken,  the  allocation  of  appropriations,  and  an 
itemized  statement  of  expenditures  and  receipts. 

SEC.  522.  REPORT  ON  ABILITY  OF  AIRPORTS  TO  FINANCE  AIRPORT  DEVEL- 
OPMENT NEEDS. 

(a)  Submission  to  Congress. — Not  later  than  1  year  after  the 
date  of  enactment  of  this  title,  the  Secretary  shall  submit  to  the 
Congress  a  report  on  whether,  and  to  what  extent,  those  airports 
which  have  the  ability  to  finance  their  capital  and  operating  needs 
without  Federal  assistance  should  be  made  ineligible  to  receive  Fed- 
eral assistance  for  airport  development  and  airport  planning  under 
this  title. 

(b)  Considerations. — The  study  shall  consider,  among  other 
things:  (1)  what  effect,  if  any,  making  such  airports  ineligible  for 
such  Federal  assistance  would  have  on  the  national  airport  system; 
(2)  whether  airports  which  are  made  ineligible  for  assistance,  or  vol- 
untarily withdraw  from  the  program,  should  be  permitted  to  collect 
a  passenger  facility  charge;  (3)  how  such  a  passenger  facility  charge 
could  be  collected  in  order  to  minimize  any  cost  and  inconvenience 
for  passengers,  airports,  and  air  carriers;  (4)  the  extent  to  which 
such  a  program  would  permit  a  reduction  in  Federal  taxes  on  air 
transportation;  (5)  whether  the  net  effect  of  such  a  program  would 
lower  or  increase  the  cost  of  air  transportation  to  passengers  on  our 
Nation's  air  carriers;  and  (6)  whether  the  Congress  should  imple- 
ment such  a  program  prior  to  the  expiration  of  this  title. 

(c)  Consultation. — In  conducting  the  study,  the  Secretary  shall 
consult  with  airport  operators,  air  carriers,  and  representatives  of 
any  other  groups  which  may  be  substantially  affected  by  such  a  pro- 
gram. 

SEC.  523.  REPEALS;  EFFECTIVE  DATE;  SAVING  PROVISIONS;  AND  SEPARA- 
BILITY. 

(a)  Repeal. — Sections  1  through  30  of  the  Airport  and  Airway  De- 
velopment Act  of  1970  (49  U.S.C.  1701-1730)  are  repealed  on  the 
date  of  enactment  of  this  title. 

(b)  Effective  Date. — This  title  and  the  amendments  made  by 
this  title  shall  take  effect  on  the  date  of  enactment  of  this  title. 

(c)  Saving  Provisions.— (1)  All  orders,  determinations,  rules,  reg- 
ulations, permits,  contracts,  certificates,  licenses,  grants,  rights,  and 
privileges  which  have  been  issued,  made,  granted,  or  allowed  to 
become  effective  by  the  President,  the  Secretary,  or  any  court  of  com- 
petent jurisdiction  or  any  provision  of  the  Airport  and  Airway  De- 
velopment Act  of  1970  or  the  Federal  Airport  Act  which  are  in  effect 
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at  the  time  this  title  takes  effect,  are  continued  in  effect  according 
to  their  terms  until  modified,  terminated,  superseded,  set  aside,  or 
repealed  by  the  Secretary  or  by  any  court  of  competent  jurisdiction, 
or  by  operation  of  law. 

(2)  Notwithstanding  any  other  provision  of  this  title,  amounts  ap- 
portioned before  October  1,  1981,  pursuant  to  section  15(a)(3)  of  the 
Airport  and  Airway  Development  Act  of  1970,  which  have  not  been 
obligated  by  grant  agreement  before  that  date,  shall  remain  availa- 
ble for  obligation,  for  the  duration  of  time  specified  in  section 
15(a)(5)  of  that  Act,  in  accordance  with  the  provisions  of  that  Act 
(other  than  the  second  sentence  of  section  14(b)(2)),  to  the  same 
extent  as  though  that  Act  had  not  been  repealed. 

(d)  Separability. — If  any  provision  of  this  title  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid,  the  remainder 
of  the  title  and  the  application  of  the  provision  to  other  persons  or 
circumstances  is  not  affected  thereby. 

SEC.  524.  MISCELLANEOUS  AMENDMENTS. 

(a) (1)  Section  308(a)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1349(a))  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "For  purposes  of  the  preceding  sentence,  the  providing  of 
services  at  an  airport  by  a  single  fixed-based  operator  shall  not  be 
construed  as  an  exclusive  right  if  it  would  be  unreasonably  costly, 
burdensome,  or  impractical  for  more  than  one  fixed-based  operator 
to  provide  such  services,  and  if  allowing  more  than  one  fixed-based 
operator  to  provide  such  services  would  require  the  reduction  of 
space  leased  pursuant  to  an  existing  agreement  between  such  single 
fixed-based  operator  and  such  airport. '. 

(2)  Section  313(c)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1354(c))  is  amended  by  inserting  "the  Airport  and  Airway  Improve- 
ment Act  of  1982,  "  after  "this  Act,  "  the  first  place  it  appears. 

(3)  Section  1109(e)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1509(e))  is  amended  by  striking  out  "Airport  and  Airway  Develop- 
ment Act  of  1970"  and  inserting  in  lieu  thereof  "Airport  and 
Airway  Improvement  Act  of  1982". 

(b)  The  Aviation  Safety  and  Noise  Abatement  Act  of  1979  is 
amended  as  follows: 

(1)  Section  101(1)  is  amended,  to  read  as  follows: 

"(1)  the  term  'airport'  means  any  public-use  airport  (as  de- 
fined by  section  503(17)  of  the  Airport  and  Airway  Improvement 
Act  of  1982);". 

(2)  Section  101(2)  is  amended  to  read  as  follows: 

"(2)  the  term  'airport  operator'  means,  in  the  case  of  an  air- 
port serving  air  carriers  certificated  by  the  Civil  Aeronautics 
Board,  any  person  holding  a  valid  certificate  issued  pursuant  to 
section  612  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C.  1432) 
to  operate  an  airport,  and,  in  the  case  of  any  other  airport,  the 
person  operating  such  airport;  and". 

(3)  Section  103(b)  is  amended  to  read  as  follows: 

"(b)(1)  The  Secretary  is  authorized  to  incur  obligations  to  make 
grants  from  funds  made  available  under  section  505  of  the  Airport 
and  Airway  Improvement  Act  of  1982  for  airport  noise  compatibility 
planning  to  sponsors  of  airports.  The  United  States  share  of  any  air- 
port noise  compatibility  planning  grant  under  this  section  shall  be 
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that  percent  for  which  a  project  for  airport  development  at  that  air- 
port would  be  eligible  under  section  510  of  the  Airport  and  Airway 
Improvement  Act  of  1982. 

"(2)  For  purposes  of  this  Act,  the  term  'airport  noise  compatibility 
planning'  means  the  development  for  planning  purposes  of  informa- 
tion necessary  to  prepare  and  submit  (A)  the  noise  exposure  map  and 
related  information  pursuant  to  subsection  (a)  of  this  section,  in- 
cluding any  cost  associated  with  obtaining  such  information,  or  (B) 
a  noise  compatibility  program  for  submission  pursuant  to  section 
104  of  this  Act". 

(4)  Section  104(c)(1)  is  amended  by  striking  out  ''subsection  (e)  of 
this  section  "  in  the  first  sentence  and  inserting  in  lieu  thereof  "sec- 
tion 505  of  the  Airport  and  Airway  Improvement  Act  of  1982".  The 
last  sentence  of  section  104(c)(1)  is  amended  to  read  as  follows:  "All 
of  the  provisions  of  the  Airport  and  Airway  Improvement  Act  of 
1982  applicable  to  project  grants  made  under  section  505  of  that  Act 
(except  section  510  of  that  Act  relating  to  United  States  share  of 
project  costs)  shall  be  applicable  to  any  grant  made  under  this  Act, 
unless  the  Secretary  determines  that  any  provision  of  such  Act  of 
1982  is  inconsistent  with,  or  unnecessary  to  carry  out,  the  purposes 
of  this  Act." 

(5)  Section  108  is  amended  by  striking  out  "(1)  airport  noise  com- 
patibility planning  carried  out  with  grants  made  under  section  13  of 
the  Airport  and  Airway  Development  Act  of  1970,  and  (2)"  and  in- 
serting in  lieu  thereof  "airport  noise  compatibility  planning  and". 

(c)  Section  13(g)(1)  of  the  Surplus  Property  Act  of  1944  (50  App. 
U.S.C.  1622(g)(1))  is  amended  by  striking  out  "Airport  and  Airway 
Development  Act  of  1970"  and  inserting  in  lieu  thereof  "Airport  and 
Airway  Improvement  Act  of  1982". 

(d)  Section  24  of  the  Airport  and  Airway  Development  Act 
Amendments  of  1976  (49  U.S.C.  1356a)  is  amended  by  striking  out 
subsection  (c)  and  inserting  in  lieu  thereof  the  following: 

"(c)(1)  There  is  authorized  to  be  appropriated  out  of  the  Airport 
and  Airway  Trust  Fund  for  amounts  expended  before  the  date  speci- 
fied in  paragraph  (2)  of  this  subsection  not  to  exceed  $15,000,000.  No 
such  amounts  shall  be  appropriated  prior  to  September  30,  1981. 

"(2)  No  compensation  shall  be  paid  by  the  Secretary  of  Transpor- 
tation under  this  section  for  amounts  expended  after  the  date  which 
is  180  days  after  the  date  of  enactment  of  the  International  Air 
Transportation  Competition  Act  of  1979.  ". 

(e)  Section  31  of  the  Airport  and  Airway  Development  Act  of  1970 
is  amended  by  striking  out  "this  title"  and  inserting  in  lieu  thereof 
"the  Airport  and  Airway  Improvement  Act  of  1982",  by  inserting 
"under  such  Act"  after  "airport  development  project",  and  by  insert- 
ing "(as  defined  by  section  11(8)  of  the  Airport  and  Airway  Develop- 
ment Act  of  1970,  as  in  effect  on  the  date  of  enactment  of  this  sec- 
tion)" after  "general  aviation  airport". 

(f)  The  last  sentence  of  section  612(b)  of  the  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1432(b))  is  amended  by  inserting  "(1)"  immediate- 
ly after  the  words  "relating  to"  and  by  inserting  the  following  im- 
mediately before  the  period  at  the  end  thereof:  "and  (2)  such  groov- 
ing or  other  friction  treatment  for  primary  and  secondary  runways 
as  the  Secretary  determines  to  be  necessary". 
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SEC.  525.  SAFETY  CERTIFICATION  OF  AIRPORTS. 

(a)  Section  612(a)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1432(a))  is  amended  to  read  as  follows: 

"power  to  issue 

"Sec.  612.  (a)  The  Administrator  is  empowered  to  issue  airport  op- 
erating certificates  to,  and  establish  minimum  safety  standards  for 
the  operation  of  airports  that  serve  any  scheduled  or  unscheduled 
passenger  operation  of  air  carrier  aircraft  designed  for  more  than  30 
passenger  seats. ". 

(b)  Section  612(b)  of  such  Act  (49  U.S.C.  1432(b))  is  amended  by 
striking  out  "serving  air  carriers  certificated  by  the  Civil  Aeronau- 
tics Board"  in  the  first  sentence  and  inserting  in  lieu  thereof 
"which  is  described  in  subsection  (a)  and  which  is  required  by  the 
Administrator,  by  rule,  to  be  certificated". 

(c)  Section  612(c)  of  such  Act  (49  U.S.C.  1432(c))  is  amended  by 
striking  out  "air  carrier  airport  enplaning  annually  less  than  one- 
quarter  of  1  percent  of  the  total  number  of  passengers  enplaned  at 
all  air  carriers  airports"  and  inserting  in  lieu  thereof  "airport  de- 
scribed in  subsection  (a)(1)  enplaning  annually  less  than  one-quarter 
of  1  percent  of  the  total  number  of  passengers  enplaned  at  all  air- 
ports described  in  subsection  (a)(1)". 

(d)  Section  610(a)(8)  of  such  Act  (49  U.S.C.  1430(a)(8))  is  amended 
to  read  as  follows: 

"(8)  For  any  person  to  operate  an  airport  without  an  airport 
operating  certificate  required  by  the  Administrator  pursuant  to 
section  612,  or  in  violation  of  the  terms  of  any  such  certificate; 
and". 

SEC.  526.  CONTRACTING  AUTHORITY. 

In  the  powers  granted  under  section  519  of  this  title,  the  Secre- 
tary, in  entering  into  a  contract  or  other  agreement  with  any  State 
or  political  subdivision  thereof  for  the  purpose  of  permitting  such 
State  or  subdivision  to  operate  any  airport  facility  within  such  State 
or  subdivision  shall  insure  that  such  contract  or  agreement  contain, 
among  others,  a  provision  relieving  the  United  States  of  any  and  all 
liability  for  the  payment  of  any  claim  or  other  obligation  arising 
out  of  or  in  connection  with  acts  or  omissions  of  employees  of  such 
State  or  political  subdivision  in  the  operation  of  any  such  airport 
facility. 

SEC.  527.  STUDY  OF  AIRPORT  ACCESS. 

(a)  The  Secretary  shall  appoint  a  task  force,  as  provided  in  subsec- 
tion (b),  to  study  the  problems  of  allocating  the  use  of  airport  facili- 
ties and  airspace  (including,  but  not  limited  to,  gate  facilities,  land- 
ing facilities,  airspace  slots,  and  ticketing  and  terminal  space) 
among  persons  using  or  seeking  to  use  such  facilities.  The  task  force 
shall  make  a  study  of  present  methods  of  allocating  the  use  of  air- 
port facilities  and  airspace,  and,  if  such  action  is  determined  to  be 
appropriate,  shall  make  recommendations  for  improving  those  meth- 
ods and  for  resolving  disputes  with  respect  to  the  use  of  such  facili- 
ties. The  task  force  shall  report  its  findings  and  recommendations  to 
the  chairman  of  the  Committee  on  Public  Works  and  Transporta- 
tion of  the  House  of  Representatives  and  the  chairman  of  the  Com- 
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mittee  on  Commerce,  Science,  and  Transportation  of  the  Senate  not 
later  than  one  hundred  and  twenty  days  after  the  task  force  first 
meets  under  subsection  (c). 

(b)  The  task  force  shall  consist  of  the  Chairman  of  the  Civil  Aero- 
nautics Board,  who  shall  serve  as  chairman  of  the  task  force,  and 
individuals  appointed  by  the  Secretary  of  Transportation  not  later 
than  sixty  days  after  the  date  of  enactment  of  this  title,  including, 
but  not  limited  to,  a  representative  of  each  of  the  following: 

(1)  the  Department  of  Transportation; 

(2)  the  Department  of  Justice; 

(3)  States; 

(4)  owners  and  operators  of  airports,  including  those  owners 
and  operators  of  airports  which  do  not  restrict  access,  but 
which  provide  service  to  airports  where  access  is  currently  re- 
stricted or  is  expected  to  be  restricted  in  the  future; 

(5)  trunk  air  carriers; 

(6)  regional  air  carriers  (other  than  commuter  air  carriers); 

(7)  charter  air  carriers; 

(8)  commuter  air  carriers; 

(9)  all-cargo  air  carriers; 

(10)  general  aviation; 

(11)  financial  institutions  with  an  interest  in  the  aviation  in- 
dustry; and 

(12)  aviation  consumer  groups. 

(c)  The  task  force  shall  meet,  at  the  direction  of  the  chairman,  not 
later  than  thirty  days  after  all  its  members  have  been  appointed 
under  subsection  (b),  and  at  such  other  times  as  may  be  necessary  to 
complete  the  study  required  by  this  section. 

(d)  The  Secretary  shall  provide  such  staff  and  support  services  as 
may  be  necessary  to  assist  the  task  force  in  completing  the  report  re- 
quired by  this  section. 

SEC.  528.  PART-TIME  OPERATION  OF  FLIGHT  SERVICE  STATIONS. 

(a)  Beginning  on  the  date  of  enactment  of  this  title,  the  Secretary 
shall  not  close  or  operate  on  a  part-time  basis  any  flight  service  sta- 
tion except  in  accordance  with  this  section. 

(b)  During  the  period  beginning  on  the  date  of  enactment  of  this 
title  and  ending  on  September  30,  1983,  the  Secretary  may  provide 
for  the  part-time  operation  of  not  more  than  sixty  existing  flight 
service  stations  operated  by  the  Federal  Aviation  Administration. 
The  operation  of  a  flight  service  station  on  a  part-time  basis  shall 
be  subject  to  the  condition  that  during  any  period  when  a  flight 
service  station  is  part-timed,  the  service  provided  to  airmen  with  re- 
spect to  information  relating  to  temperature,  dewpoint,  barometric 
pressure,  ceiling,  visibility,  and  wind  direction  and  velocity  for  the 
area  served  by  such  station  shall  be  as  good  as  or  better  than  the 
service  provided  when  the  station  is  open,  and  all  such  service  shall 
be  provided  either  by  mechanical  device  or  by  contract  with  another 
party. 

(c)  The  Secretary  may  close  not  more  than  five  existing  flight  serv- 
ice stations  before  October  1,  1983.  After  October  1,  1983,  the  Secre- 
tary may  close  additional  flight  service  stations,  but  only  if  the  serv- 
ice provided  to  airmen  after  the  closure  of  such  station  with  respect 
to  information  relating  to  temperature,  dewpoint,  barometric  pres- 
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sure,  ceiling,  visibility,  and  wind  direction  and  velocity  for  the  area 
served  by  such  station  is  as  good  as  or  better  than  the  service  pro- 
vided when  the  station  was  open  and  such  service  is  provided  either 
by  mechanical  device  or  by  contract  with  another  party. 

SEC.  529.  EXPLOSIVE  DETECTION  K-9  TEAMS. 

The  Secretary  shall  provide  by  grant  for  the  continuation  of  the 
Explosive  Detection  K-9  Team  Training  Program  for  the  purpose  of 
detecting  explosives  at  airports  and  aboard  aircraft.  There  is  au- 
thorized to  be  appropriated  out  of  the  Airport  and  Airway  Trust 
Fund  for  purposes  of  this  section  not  more  than  $150,000  nor  less 
than  $130,000  for  each  fiscal  year  beginning  after  September  30, 
1981,  and  ending  before  October  1,  1987. 

SEC.  530.  RELEASE  OF  CERTAIN  CONDITIONS. 

(a)  Crystal  City,  Texas. — (1)  Notwithstanding  section  16  of  the 
Federal  Airport  Act  (as  in  effect  on  January  3,  1949),  the  Secretary 
of  Transportation  is  authorized,  subject  to  the  provisions  of  section 
4  of  the  Act  of  October  1,  1949  (50  App.  U.S.C  1622c),  and  the  provi- 
sions of  paragraph  (2)  of  this  subsection,  to  grant  releases  from  any 
of  the  terms,  conditions,  reservations,  and  restrictions  contained  in 
the  deed  of  conveyance  dated  January  3,  1949,  or  any  other  deed  of 
conveyance  dated  after  such  date  and  before  the  date  of  enactment 
of  this  section,  under  which  the  United  States  conveyed  certain 
property  to  Crystal  City,  Texas,  for  airport  purposes. 

(2)  Any  release  granted  by  the  Secretary  of  Transportation  under 
paragraph  (1)  of  this  subsection  shall  be  subject  to  the  following 
conditions: 

(A)  Crystal  City,  Texas,  shall  agree  that  in  conveying  any  in- 
terest in  the  property  which  the  United  States  conveyed  to  the 
city  by  a  deed  described  in  paragraph  (1)  the  city  will  receive  an 
amount  for  such  interest  which  is  equal  to  the  fair  market 
value  (as  determined  pursuant  to  regulations  issued  by  such 
Secretary). 

(B)  Any  such  amount  so  received  by  the  city  shall  be  used  by 
the  city  for  the  development,  improvement,  operation,  or  mainte- 
nance of  a  public  airport. 

(b)  Brownwood,  Texas. — (1)  Notwithstanding  section  16  of  the 
Federal  Airport  Act  (as  in  effect  on  June  26,  1950),  the  Secretary  of 
Transportation  is  authorized,  subject  to  the  provisions  of  section  4 
of  the  Act  of  October  1,  1949  (50  App.  U.S.C.  1622c),  and  the  provi- 
sions of  paragraph  (2)  of  this  subsection,  to  grant  releases  from  any 
of  the  terms,  conditions,  reservations,  and  restrictions  contained  in 
the  deeds  of  conveyance  dated  June  26,  1950,  and  April  1,  1963, 
under  which  the  United  States  conveyed  certain  property  to  the  city 
of  Brownwood,  Texas,  for  airport  purposes. 

(2)  Any  release  granted  by  the  Secretary  of  Transportation  under 
paragraph  (1)  of  this  subsection  shall  be  subject  to  the  following 
conditions: 

(A)  The  city  of  Brownwood,  Texas,  shall  agree  that  in  convey- 
ing any  interest  in  the  property  which  the  United  States  con- 
veyed to  the  city  by  the  deeds  dated  June  26,  1950,  and  April  1, 
1963,  the  city  will  receive  an  amount  for  such  interest  which  is 
equal  to  the  fair  market  value  (as  determined  pursuant  to  regu- 
lations issued  by  such  Secretary). 
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(B)  Any  such  amount  so  received  by  the  city  shall  be  used  by 
the  city  for  the  development,  improvement,  operation,  or  mainte- 
nance of  a  public  airport 

(c)  Grand  Junction,  Colorado. — (1)  Notwithstanding  section  16 
of  the  Federal  Airport  Act  (as  in  effect  on  September  14,  1951),  the 
Secretary  of  Transportation  is  authorized,  subject  to  the  provisions 
of  section  4  of  the  Act  of  October  1,  1949  (50  App.  U.S.C.  1622c),  and 
the  provisions  of  paragraph  (2)  of  this  subsection,  to  grant  releases 
from  any  of  the  terms,  conditions,  reservations,  and  restrictions  con- 
tained in  the  deed  of  conveyance  dated  September  14,  1951,  under 
which  the  United  States  conveyed  certain  property  to  the  city  of 
Grand  Junction,  Colorado,  for  airport  purposes  and  the  deed  of  con- 
veyance dated  March  24,  1975,  under  which  the  city  of  Grand  Junc- 
tion, Colorado,  conveyed  such  property  to  the  Walker  Field  Public 
A  irport  A  u  thori  ty. 

(2)  Any  release  granted  by  the  Secretary  of  Transportation  under 
paragraph  (1)  of  this  subsection  shall  be  subject  to  the  following 
conditions: 

(A)  The  property  for  which  releases  are  granted  under  this 
section  shall  not  exceed  a  total  of  eighteen  acres. 

(B)  The  Walker  Field  Public  Airport  Authority  shall  agree 
that  in  leasing,  or  conveying  any  interest  in,  the  property  for 
which  releases  are  granted  under  this  section,  such  Authority 
will  receive  an  amount  which  is  equal  to  the  fair  lease  value  or 
the  fair  market  value,  as  the  case  may  be  (as  determined  pursu- 
ant to  regulations  issued  by  such  Secretary). 

(C)  Any  such  amount  so  received  by  the  Walker  Field  Public 
Airport  Authority,  shall  be  used  by  such  Authority  for  the  de- 
velopment, improvement,  operation,  or  maintenance  of  the 
Walker  Field  Public  Airport. 

(d)  Newport,  Arkansas. — (1)  Notwithstanding  section  16  of  the 
Federal  Airport  Act  (as  in  effect  on  December  17,  1947),  the  Secre- 
tary of  Transportation  is  authorized,  subject  to  the  provisions  of  sec- 
tion 4  of  the  Act  of  October  1,  1949  (50  App.  U.S.C.  1622c),  and  the 
provisions  of  paragraph  (2)  of  this  subsection,  to  grant  releases  from 
any  of  the  terms,  conditions,  reservations,  and  restrictions  contained 
in  the  deed  of  conveyance  dated  December  17,  1947,  or  any  other 
deed  of  conveyance  dated  after  such  date  and  before  the  date  of  en- 
actment of  this  section,  under  which  the  United  States  conveyed  cer- 
tain property  to  Newport,  Arkansas,  for  airport  purposes. 

(2)  Any  release  granted  by  the  Secretary  of  Transportation  under 
paragraph  (1)  of  this  subsection  shall  be  subject  to  the  following 
conditions: 

(A)  Newport,  Arkansas,  shall  agree  that  in  conveying  any  in- 
terest in  the  property  which  the  United  States  conveyed  to  the 
city  by  a  deed  described  in  paragraph  (1)  the  city  will  receive  an 
amount  for  such  interest  which  is  equal  to  the  fair  market 
value  (as  determined  pursuant  to  regulations  issued  by  such 
Secretary). 

(B)  Any  such  amount  so  received  by  the  city  shall  be  used  by 
the  city  for  the  development,  improvement,  operation,  or  mainte- 
nance of  a  public  airport. 
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SEC.  53 L  CONTINUATION  OF  CERTAIN  CERTIFICATES. 

Notwithstanding  any  other  provision  of  law  or  of  any  certificate 
issued  by  the  Civil  Aeronautics  Board  to  the  contrary,  any  certifi- 
cate to  engage  in  temporary  air  transportation  which  was  issued 
under  section  401(d)(8)  of  the  Federal  Aviation  Act  of  1958  or  pursu- 
ant to  the  Trans-Atlantic  Route  Proceeding,  CAB  Docket  Number 
25908,  and  any  certificate  which  was  issued  in  the  California/ 
Southwest-Mexico  Route  Proceeding,  CAB  Docket  Number  32665, 
and  which  is  in  effect  on  the  date  of  enactment  of  this  title  shall  be 
effective  for  a  period  of  two  years  beyond  the  period  for  which  it 
was  issued. 

SEC.  532.  STATE  TAXATION 

(a)  Section  1113(b)  of  the  Federal  Aviation  Act  of  1958  (49  U.S.C. 
1513(b))  is  amended  by  striking  out  "Nothing"  and  inserting  in  lieu 
thereof  "Except  as  provided  in  subsection  (d)  of  this  section,  noth- 
ing". 

(b)  Section  1113  of  such  Act  is  further  amended  by  adding  at  the 
end  thereof  the  following  new  subsection: 

"(d)(1)  The  following  acts  unreasonably  burden  and  discriminate 
against  interstate  commerce  and  a  State,  subdivision  of  a  State,  or 
authority  acting  for  a  State  or  subdivision  of  a  State  may  not  do 
any  of  them: 

"(A)  assess  air  carrier  transportation  property  at  a  value  that 
has  a  higher  ratio  to  the  true  market  value  of  the  air  carrier 
transportation  property  than  the  ratio  that  the  assessed  value  of 
other  commercial  and  industrial  property  of  the  same  type  in 
the  same  assessment  jurisdiction  has  to  the  true  market  value 
of  the  other  commercial  and  industrial  property; 

"(B)  levy  or  collect  a  tax  on  an  assessment  that  may  not  be 
made  under  subparagraph  (A)  of  this  paragraph;  or 

"(C)  levy  or  collect  an  ad  valorem  property  tax  on  air  carrier 
transportation  property  at  a  tax  rate  that  exceeds  the  tax  rate 
applicable  to  commercial  and  industrial  property  in  the  same 
assessment  jurisdiction. 
"(2)  In  this  subsection — 

"(A)  'assessment'  means  valuation  for  a  property  tax  levied  by 
a  taxing  district; 

"(B)  'assessment  jurisdiction '  means  a  geographical  area  in  a 
State  used  in  determining  the  assessed  value  of  property  for  ad 
valorem  taxation; 

"(C)  'air  carrier  transportation  property'  means  property,  as 
defined  by  the  Civil  Aeronautics  Board,  owned  or  used  by  an 
air  carrier  providing  air  transportation; 

"(D)  'commercial  and  industrial  property'  means  property, 
other  than  transportation  property  and  land  used  primarily  for 
agricultural  purposes  or  timber  growing,  devoted  to  a  commer- 
cial or  industrial  use  and  subject  to  a  property  tax  levy;  and 

"(E)  'State'  shall  include  the  Commonwealth  of  Puerto  Rico, 
the  Virgin  Islands,  Guam,  the  District  of  Columbia,  the  terri- 
tories or  possessions  of  the  United  States,  and  political  agencies 
of  two  or  more  States. 
"(3)  This  subsection  shall  not  apply  to  any  in  lieu  tax  which  is 
wholly  utilized  for  airport  and  aeronautical  purposes.  ". 
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TITLE  VI— FEDERAL  SUPPLEMENTAL 
COMPENSA  TION  PROGRAM 

Subtitle  A — Extension  of  Benefits 

SHORT  TITLE 

Sec.  601.  This  subtitle  may  be  cited  as  the  "Federal  Supplemental 
Compensation  Act  of  1982". 

FEDERAL-STATE  AGREEMENTS 

Sec.  602.  (a)  Any  State  which  desires  to  do  so  may  enter  into  and 
participate  in  an  aggreement  with  the  Secretary  of  Labor  (herein- 
after in  this  title  referred  to  as  the  "Secretary")  under  this  subtitle. 
Any  State  which  is  a  party  to  an  agreement  under  this  subtitle  may, 
upon  providing  thirty  days'  written  notice  to  the  Secretary,  termi- 
nate such  agreement. 

(b)  Any  such  agreement  shall  provide  that  the  State  agency  of  the 
State  will  make  payments  of  Federal  supplemental  compensation — 

(1)  to  individiuals  who — 

(A)  have  exhausted  all  rights  to  regular  compensation 
under  the  State  law; 

(B)  have  no  rights  to  compensation  (including  both  regu- 
lar compensation  and  extended  compensation)  with  respect 
to  a  week  under  such  law  or  any  other  State  unemployment 
compensation  law  or  to  compensation  under  any  other  Fed- 
eral law  (and  is  not  paid  or  entitled  to  be  paid  any  addi- 
tional compensation  under  any  such  State  or  Federal  law); 
and 

(C)  are  not  receiving  compensation  with  respect  to  such 
week  under  the  unemployment  compensation  law  of 
Canada; 

(2)  for  any  week  of  unemployment  which  begins  in  the  indi- 
vidual's period  of  eligibility, 

except  that  no  payment  of  Federal  supplemental  compensation  shall 
be  made  to  any  individual  for  any  week  of  unemployment  which 
begins  more  than  two  years  after  the  end  of  the  benefit  year  for 
which  he  exhausted  his  rights  to  regular  compensation. 

(c)  For  purposes  of  subsection  (b)(1)(A),  an  individual  shall  be 
deemed  to  have  exhausted  his  rights  to  regular  compensation  under 
a  State  law  when — 

(A)  no  payments  of  regular  compensation  can  be  made  under 
such  law  because  such  individual  has  received  all  regular  com- 
pensation available  to  him  based  on  employment  or  wages 
during  his  base  period;  or 

(B)  his  rights  to  such  compensation  have  been  terminated  by 
reason  of  the  expiration  of  the  benefit  year  with  respect  to 
which  such  rights  existed. 

(d)  For  purposes  of  any  agreement  under  this  subtitle — 

(1)  the  amount  of  the  Federal  supplemental  compensation 
which  shall  be  payable  to  any  individual  for  any  week  of  total 
unemployment  shall  be  equal  to  the  amount  of  the  regular  com- 
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pensation  (including  dependents'  allowances)  payable  to  him 
during  his  benefit  year  under  the  State  law  for  a  week  of  total 
unemployment;  and 

(2)  the  terms  and  conditions  of  the  State  law  which  apply  to 
claims  for  extended  compensation  and  to  the  payment  thereof 
shall  apply  to  claims  for  Federal  supplemental  compensation 
and  the  payment  thereof;  except  where  inconsistent  with  the 
provisions  of  this  subtitle  or  with  the  regulations  of  the  Secre- 
tary promulgated  to  carry  out  this  subtitle. 
Solely  for  purposes  of  paragraph  (2),  the  amendment  made  by  sec- 
tion 2404(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981  shall 
be  deemed  to  be  in  effect  for  all  weeks  beginning  on  or  after  Septem- 
ber 12,  1982. 

(e)(1)  Any  agreement  under  this  subtitle  with  a  State  shall  provide 
that  the  State  will  establish,  for  each  eligible  individual  who  files 
an  application  for  Federal  supplemental  compensation,  a  Federal 
supplemental  compensation  account  with  respect  to  such  individ- 
ual's benefit  year. 

(2)(A)  Except  as  otherwise  provided  in  this  paragraph,  the  amount 
established  in  such  account  for  any  individual  shall  be  equal  to  the 
lesser  of— 

(i)  50  per  centum  of  the  total  amount  of  regular  compensation 
(including  dependents'  allowances)  payable  to  him  with  respect 
to  the  benefit  year  (as  determined  under  the  State  law)  on  the 
basis  of  which  he  most  recently  received  regular  compensation; 
or 

(ii)  6  times  his  average  weekly  benefit  amount  (as  determined 
for  purposes  of  section  202(b)(1)(C)  of  the  Federal-State  Extended 
Unemployment  Compensation  Act  of  1970)  for  his  benefit  year. 

(B)  If  an  extended  benefit  period  was  in  effect  under  the  Federal- 
State  Extended  Unemployment  Compensation  Act  of  1970  in  a  State 
for  any  week  which  begins  on  or  after  June  1,  1982,  and  before  the 
week  for  which  the  compensation  is  paid,  subparagraph  (A)  shall  be 
applied  with  respect  to  such  State  by  substituting  "10"  for  "6"  in 
clause  (ii)  thereof 

(C) (i)  In  the  case  of  any  State  not  described  in  subparagraph  (B), 
subparagraph  (A)  shall  be  applied,  only  with  respect  to  weeks 
during  a  high  unemployment  period,  by  substituting  "8"  for  "6"  in 
clause  (ii)  thereof 

(ii)  For  purposes  of  clause  (i),  the  term  "high  unemployment 
period"  means,  with  respect  to  any  State,  the  period — 

(I)  which  begins  with  the  third  week  after  the  first  week  in 
which  the  rate  of  insured  unemployment  in  the  State  for  the 
period  consisting  of  such  week  and  the  immediately  preceding 
12  weeks  equals  or  exceeds  3.5 percent,  and 

(II)  which  ends  with  the  third  week  after  the  first  week  in 
which  the  rate  of  insured  unemployment  in  the  State  for  the 
period  consisting  of  such  week  and  the  immediately  preceding 
12  weeks  is  less  than  3.5  percent; 

except  that  no  high  unemployment  period  shall  last  for  a  period  of 
less  than  4  weeks. 

(Hi)  For  purposes  of  clause  (ii),  the  rate  of  insured  unemployment 
for  any  period  shall  be  determined  in  the  same  manner  as  deter- 
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mined  for  purposes  of  section  203  of  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970. 

(f)(1)  No  Federal  supplemental  compensation  shall  be  payable  to 
any  individual  under  an  agreement  entered  into  under  this  subtitle 
for  any  week  beginning  before  whichever  of  the  following  is  the 
later: 

(A)  the  week  following  the  week  in  which  such  agreement  is 
entered  into;  or 

(B)  September  12,  1982. 

(2)  No  Federal  supplemental  compensation  shall  be  payable  to  any 
individual  under  an  agreement  entered  into  under  this  subtitle  for 
any  week  beginning  after  March  31,  1983. 

PAYMENTS  TO  STATES  HAVING  AGREEMENTS  FOR  THE  PAYMENT  OF 
FEDERAL  SUPPLEMENTAL  COMPENSATION 

Sec.  603.  (a)  There  shall  be  paid  to  each  State  which  has  entered 
into  an  agreement  under  this  subtitle  an  amount  equal  to  100  per 
centum  of  the  Federal  supplemental  compensation  paid  to  individ- 
uals by  the  State  pursuant  to  such  agreement. 

(b)  No  payment  shall  be  made  to  any  State  under  this  section  in 
respect  of  compensation  to  the  extent  the  State  is  entitled  to  reim- 
bursement in  respect  of  such  compensation  under  the  provisions  of 
any  Federal  law  other  than  this  subtitle  or  chapter  85  of  title  5  of 
the  United  States  Code.  A  State  shall  not  be  entitled  to  any  reim- 
bursement under  such  chapter  85  in  respect  of  any  compensation  to 
the  extent  the  State  is  entitled  to  reimbursement  under  this  subtitle 
in  respect  of  such  compensation. 

(c)  Sums  payable  to  any  State  by  reason  of  such  State's  having 
an  agreement  under  this  subtitle  shall  be  payable,  either  in  advance 
or  by  way  of  reimbursement  (as  may  be  determined  by  the  Secretary), 
in  such  amounts  as  the  Secretary  estimates  the  State  will  be  entitled 
to  receive  under  this  subtitle  for  each  calendar  month,  reduced  or 
increased,  as  the  case  may  be,  by  any  amount  by  which  the  Secretary 
finds  that  his  estimates  for  any  prior  calendar  month  were  greater 
or  less  than  the  amounts  which  should  have  been  paid  to  the  State. 
Such  estimates  may  be  made  on  the  basis  of  such  statistical  sam- 
pling, or  other  method  as  may  be  agreed  upon  by  the  Secretary  and 
the  State  agency  of  the  State  involved. 

FINANCING  PROVISIONS 

Sec.  604-  (a)(1)  Funds  in  the  extended  unemployment  compensa- 
tion account  (as  established  by  section  905  of  the  Social  Security 
Act)  of  the  Unemployment  Trust  Fund  shall  be  used  for  the  making 
of  payments  to  States  having  agreements  entered  into  under  this 
Act. 

(2)  The  Secretary  shall  from  time  to  time  certify  to  the  Secretary 
of  the  Treasury  for  payment  to  each  State  the  sums  payable  to  such 
State  under  this  Act.  The  Secretary  of  the  Treasury,  prior  to  audit 
or  settlement  by  the  General  Accounting  Office,  shall  make  pay- 
ments to  the  State  in  accordance  with  such  certification,  by  trans- 
fers from  the  extended  unemployment  compensation  account  (as  es- 
tablished by  section  905  of  the  Social  Security  Act)  to  the  account  of 
such  State  in  the  Unemployment  Trust  Fund. 
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(b)  There  are  hereby  authorized  to  be  appropriated,  without  fiscal 
year  limitation,  to  the  extended  unemployment  compensation  ac- 
count, such  sums  as  may  be  necessary  to  carry  out  the  purposes  of 
this  Act  Amounts  appropriated  pursuant  to  the  preceding  sentence 
shall  not  be  required  to  be  repaid. 

(c)  There  are  hereby  authorized  to  be  appropriated  from  the  gener- 
al fund  of  the  Treasury,  without  fiscal  year  limitation,  such  funds 
as  may  be  necessary  for  purposes  of  assisting  States  (as  provided  in 
title  III  of  the  Social  Security  Act)  in  meeting  the  costs  of  adminis- 
tration of  agreements  under  this  subtitle. 

DEFINITIONS 

Sec.  605.  For  purposes  of  this  title — 

(1)  the  terms  "compensation",  "regular  compensation",  "ex- 
tended compensation",  "base  period",  "benefit  year",  "State", 
"State  agency",  "State  law",  and  "week"  shall  have  the  mean- 
ings assigned  to  them  under  section  205  of  the  Federal-State  Ex- 
tended Unemployment  Compensation  Act  of  1970;  and 

(2)  the  term  "period  of  eligibility"  means,  with  respect  to  any 
individual,  any  week  which  begins  on  or  after  September  12, 
1982,  and  begins  before  April  1,  1983;  except  that  an  individual 
shall  not  have  a  period  of  eligibility  unless — 

(A)  his  benefit  year  ends  on  or  after  June  1,  1982,  or 

(B)  such  individual  was  entitled  to  extended  compensa- 
tion for  a  week  which  begins  on  or  after  June  1,  1982. 

FRAUD  AND  OVERPAYMENTS 

Sec.  606.  (a)(1)  If  an  individual  knowingly  has  made,  or  caused  to 
be  made  by  another,  a  false  statement  or  representation  of  a  materi- 
al fact,  or  knowingly  has  failed,  or  caused  another  to  fail,  to  dis- 
close a  material  fact,  and  as  a  result  of  such  false  statement  or  rep- 
resentation or  of  such  nondisclosure  such  individual  has  received 
an  amount  of  Federal  supplemental  compensation  under  this  subti- 
tle to  which  he  was  not  entitled,  such  individual — 

(A)  shall  be  ineligible  for  further  Federal  supplemental  com- 
pensation under  this  subtitle  in  accordance  with  the  provisions 
of  the  applicable  State  unemployment  compensation  law  relat- 
ing to  fraud  in  connection  with  a  claim  for  unemployment  com- 
pensation; and 

(B)  shall  be  subject  to  prosecution  under  section  1001  of  title 
18,  United  States  Code. 

(2)(A)  In  the  case  of  individuals  who  have  received  amounts 
of  Federal  supplemental  compensation  under  this  subtitle  to 
which  they  were  not  entitled,  the  State  is  authorized  to  require 
such  individuals  to  repay  the  amounts  of  such  Federal  supple- 
mental compensation  to  the  State  agency,  except  that  the  State 
agency  may  waive  such  repayment  if  it  determines  that — 

(i)  the  payment  of  such  Federal  Supplemental  compensation 
was  without  fault  on  the  part  of  any  such  individual,  and 

(ii)  such  repayment  would  be  contrary  to  equity  and  good  con- 
science. 

(B)  The  State  agency  may  recover  the  amount  to  be  repaid,  or  any 
part  thereof,  by  deductions  from  any  Federal  supplemental  compen- 


405 


sation  payable  to  such  individual  under  this  subtitle  or  from  any 
unemployment  compensation  payable  to  such  individual  under  any 
Federal  unemployment  compensation  law  administered  by  the  State 
agency  or  under  any  other  Federal  law  administered  by  the  State 
agency  which  provides  for  the  payment  of  any  assistance  or  allow- 
ance with  respect  to  any  week  of  unemployment,  during  the  three- 
year  period  after  the  date  such  individuals  received  the  payment  of 
the  Federal  supplemental  compensation  to  which  they  were  not  enti- 
tled, except  that  no  single  deduction  may  exceed  50  per  centum  of 
the  weekly  benefit  amount  from  which  such  deduction  is  made. 

(C)  No  repayment  shall  be  required,  and  no  deduction  shall  be 
made,  until  a  determination  has  been  made,  notice  thereof  and  an 
opportunity  for  a  fair  hearing  has  been  given  to  the  individual,  and 
the  determination  has  become  final. 

(3)  Any  determination  by  a  State  agency  under  paragraph  (1)  or  (2) 
shall  be  subject  to  review  in  the  same  manner  and  to  the  same 
extent  as  determinations  under  the  State  unemployment  compensa- 
tion law,  and  only  in  that  manner  and  to  that  extent. 

Subtitle  B — Taxation  of  Unemployment  Compensation 

SEC.  611.  TAXATION  OF  UNEMPLOYMENT  COMPENSATION. 

(a)  Lowering  Base  Amount  From  $20,000  to  $12,000  (From 
$25,000  to  $18,000  in  Case  of  Joint  Return).— Subsection  (b)  of 
section  85  (defining  base  amount)  is  amended — 

(1)  by  striking  out  "$20,000"  and  inserting  in  lieu  thereof 
"$12,000",  and 

(2)  by  striking  out  "$25,000"  and  inserting  in  lieu  thereof 
"$18,000". 

(b)  Effective  Dates. — 

(1)  Compensation  paid  after  i98i. — The  amendments  made 
by  this  section  shall  apply  to  payments  of  unemployment  com- 
pensation made  after  December  31,  1981,  in  taxable  years 
ending  after  such  date. 

(2)  NO  ADDITION  TO  TAX  FOR  UNDERPAYMENT  OF  ESTIMATED 
TAX  ATTRIBUTABLE  TO  APPLICATION  OF  AMENDMENTS  TO  COMPEN- 
SATION paid  in  1982. — No  addition  to  tax  shall  be  made  under 
section  6654  of  the  Internal  Revenue  Code  of  1954  with  respect 
to  any  underpayment  to  the  extent  such  underpayment  is  attrib- 
utable to  unemployment  compensation  which  is  received  during 
1982  and  which  (but  for  the  amendments  made  by  subsection 
(a))  would  not  be  includable  in  gross  income. 

(3)  Special  rule  for  fiscal  year  taxpayers. — In  the  case  of 
a  taxable  year  (other  than  a  calendar  year)  which  includes  Jan- 
uary 1,  1982— 

(A)  the  amendments  made  by  this  section  shall  be  applied 
by  taking  into  account  the  entire  amount  of  unemployment 
compensation  received  during  such  taxable  year,  but 

(B)  the  increase  in  gross  income  for  such  taxable  year  as 
a  result  of  such  amendments  shall  not  exceed  the  amount 
of  unemployment  compensation  paid  after  December  SI, 
1981. 

(4)  Unemployment  compensation  defined. — For  purposes  of 
this  subsection,  the  term  "unemployment  compensation  "  has  the 
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meaning  given  to  such  term  by  section  85(c)  of  the  Internal  Rev- 
enue Code  of  1954. 
And  the  Senate  agree  to  the  same. 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  to  the  title  of  the  bill. 

Committee  on  Ways  and  Means  for  the  entire  bill  and  the  Senate 
amendment  and  modifications  committed  to  conference,  with  the 
exception  of  subtitle  B  (Medicaid)  of  title  I  and  title  IV  (Airport 
and  Airway  System  Development)  except  for  section  406(e)  of  that 
title  and  with  the  exception  of  section  395  of  the  Senate  amend- 
ment and  modifications  committed  to  conference. 

Dan  Rostenkowski, 
Sam  Gibbons, 
J.  J.  Pickle, 
Charles  B.  Rangel, 
Pete  Stark, 
Barber  B.  Con  able,  Jr., 
Committee  on  Energy  and  Commerce  solely  for  the  consideration 
of  subtitle  B  of  title  I  (Medicaid),  of  the  Senate  amendment  and 
modifications  committed  to  conference  and  subtitle  C  of  title  I  (Uti- 
lization and  Quality  Control  Peer  Review)  of  the  Senate  amend- 
ment and  the  modifications  committed  to  conference  and  such 
parts  of  subtitle  A  (Medicare)  of  title  I  of  the  Senate  amendment 
and  modifications  committed  to  conference  that  relate  to  amend- 
ments to  the  supplementary  medical  insurance  program  authorized 
under  title  XVIII  of  the  Social  Security  Act: 

John  D.  Dingell, 
Henry  A.  Waxman, 
James  H.  Scheuer, 
Jim  Broyhill, 
Ed  Madigan, 

Committee  on  Energy  and  Commerce  solely  for  consideration  of 
section  395  of  the  Senate  amendment  and  modifications  committed 
to  conference: 

John  D.  Dingell, 
Timothy  E.  Wirth, 
James  T.  Broyhill, 
Committee  on  Public  Works  and  Transportation  solely  for  the 
consideration  of  title  IV  of  the  Senate  amendment  and  modifica- 
tions committed  to  conference  with  the  exception  of  sections  406(e) 
and  407(b)  of  that  title: 

Norman  Y.  Mineta, 
Glenn  M.  Anderson, 
Elliott  H.  Levitas, 
James  L.  Oberstar, 
Don  Clausen, 
Gene  Snyder, 
John  Paul  Hammerschmidt, 
Soley  for  the  consideration  of  section  407(b)  title  IV  of  the  Senate 
amendment  and  modifications  committed  to  conference: 

Don  Fuqua, 
Dan  Glickman, 
Larry  Winn,  Jr., 
Managers  on  the  Part  of  the  House. 
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For  the  entire  bill  with  the  exception  of  title  IV  (Airport  and 
airway  system  development)  except  for  section  406(e): 

Bob  Dole, 
Bob  Packwood, 
Bill  Roth, 
John  C.  Danforth, 
Russell  B.  Long, 
Lloyd  Bentsen, 

Solely  for  consideration  of  title  IV  (excluding  section  406(e)): 

Bob  Packwood, 
Nancy  Landon  Kassebaum, 
Howard  W.  Cannon, 
Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 

The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendments  of  the  Senate  to  the  bill  (H.R.  4961)  to  make  miscella- 
neous changes  in  the  tax  laws,  and  for  other  purposes,  submit  the 
following  joint  statement  to  the  House  and  the  Senate  in  explana- 
tion of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report: 

The  Senate  amendment  to  the  text  of  the  bill  struck  out  all  of 
the  House  bill  after  the  enacting  clause  and  inserted  a  substitute 
text. 

The  House  recedes  from  its  disagreement  to  the  amendment  of 
the  Senate  with  an  amendment  which  is  a  substitute  for  the  House 
bill  and  the  Senate  amendment.  The  differences  between  the  House 
bill,  the  Senate  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  conferees, 
and  minor  drafting  and  clarifying  changes. 
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TITLE  I— PROVISIONS  RELATING  TO  SAVINGS  IN  HEALTH 
AND  INCOME  SECURITY  PROGRAMS 

Subtitle  A — Medicare 

1.  One  month  delay  in  entitlement  to  medicare  benefits 

Senate  amendment 

The  Senate  amendment  defers  eligibility  for  parts  A  and  B  of 
medicare  until  the  first  day  of  the  month  following  the  month  in 
which  an  individual  attains  age  65. 

The  provision  would  be  effective  with  respect  to  individuals 
reaching  age  65  after  August  1982. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

2.  Medicare  payments  secondary  for  older  workers  choosing  to 

remain  covered  under  group  health  plans 

Senate  amendment 

The  Senate  provision  amends  the  Federal  Age  Discrimination  in 
Employment  Act  (ADEA)  to  require  employers  to  offer  their  em- 
ployees age  65  through  69  and  their  dependents  the  same  health 
benefits  as  are  offered  to  their  younger  employees.  The  provision 
makes  medicare  the  secondary  payor  for  such  employees  (and  their 
spouses)  age  65  through  69.  The  provision  would  not  apply  to  em- 
ployers with  less  than  20  employees. 

Medicare's  payment  for  any  item  or  service  furnished  to  an  em- 
ployee (or  his  or  her  spouse)  would  be  reduced  where  the  combined 
payment  under  medicare  and  the  employer's  health  benefits  plan 
would  otherwise  exceed  an  amount  equal  to:  (1)  for  items  or  serv- 
ices reimbursed  on  a  cost  or  cost-related  basis,  their  reasonable 
cost;  or,  (2)  for  items  reimbursed  on  a  charge  basis,  the  higher  of 
the  reasonable  charge  (or  other  amount  payable  under  medicare, 
without  regard  to  the  program  deductibles  or  coinsurance)  or  the 
amount  payable  under  the  employer  group  plan  (without  regard  to 
deductibles  or  coinsurance  imposed  under  that  plan).  In  no  case 
would  medicare  pay  more  than  medicare  would  have  paid  in  the 
absence  of  any  employer  plan  coverage.  This  provision  would  be  ef- 
fective January  1,  1983. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment.  It  is 
the  intent  of  the  conferees  that  an  employee  will  have  the  option  of 
rejecting  the  plan  offered  by  the  employer,  thereby,  retaining  medi- 
care as  primary  coverage.  It  is  the  understanding  of  the  conferees 
that  the  Secretary  of  Labor  will  promulgate  regulations  to  prevent 


employers  from  offering  a  group  health  insurance  plan  or  option 
which  is  designed  to  circumvent  this  provision  in  an  attempt  to 
induce  employees  to  reject  the  employer  general  health  benefit 
plan  offered  to  other  employees  under  the  age  of  65. 

3.  Five-percent  copayments  for  home  health  services 

Senate  amendment 

The  Senate  amendment  imposes  copayments  on  home  health 
services  equal  to  5  percent  of  the  average  reasonable  cost  per  visit, 
beginning  with  the  twentieth  visit  made  with  respect  to  an  individ- 
ual in  a  calendar  year.  The  provision  would  be  effective  with  re- 
spect to  services  furnished  on  or  after  January  1,  1983. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

4.  Reimbursement  for  inpatient  radiology  and  pathology  services 

Senate  amendment 

The  Senate  amendment  eliminates  the  100  percent  reimburse- 
ment rate  currently  applicable  to  services  provided  to  hospital  in- 
patients that  are  furnished  by  radiologists  and  pathologists  who 
accept  assignment  in  all  cases  for  these  services.  Thus,  medicare 
will  pay  for  such  services  on  the  same  basis  as  for  other  physicians' 
services,  i.e.  80  percent  of  the  reasonable  charge  after  the  part  B 
deductible  has  been  met.  The  provision  is  effective  with  respect  to 
services  furnished  on  or  after  October  1,  1982. 

House  committee  provision 
Same  provision. 

Conference  agreement 
The  conference  agreement  includes  the  Senate  amendment. 

5.  Increase  in  part  B  deductible 

Senate  amendment 

The  Senate  amendment  increases  the  Part  B  deductible  for  cal- 
endar year  1984  to  $78  and  for  1985  and  subsequent  calendar  years 
to  $80. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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6.  Limitation  on  physician  fee  economic  index 

Senate  amendment 

The  Senate  amendment  provides  that  (1)  the  increase  in  the  phy- 
sician economic  index  effective  July  1,  1982  would  not  be  in  effect 
for  charges  for  services  rendered  on  or  after  October  1,  1982;  (2)  the 
increase  allowed  for  the  12-month  period  beginning  July  1,  1983 
could  not  exceed  five  percent;  and  (3)  the  Secretary  of  the  Depart- 
ment of  Health  and  Human  Services  would  be  required  to  report  to 
the  Congress  changes  in  the  rate  of  assignment  and  in  costs  paid 
by  beneficiaries  as  a  result  of  changes  made  in  physician  reim- 
bursement. 

House  committee  provision 

Under  the  House  committee  provision  (1)  the  increase  in  the  eco- 
nomic index  for  prevailing  fees  effective  July  1,  1982  would  be  re- 
duced to  4  percent  effective  October  1,  1982;  (2)  physicians  who 
agree  to  accept  assignment  on  all  their  bills  would  not  be  subject  to 
this  reduction;  and  (3)  the  date  of  the  annual  update  in  the  custom- 
ary and  prevailing  charge  screens  would  be  delayed  from  July  1, 
until  October  1  of  each  year,  starting  in  1983. 

Conference  agreement 
The  conference  agreement  does  not  include  either  provision. 

7.  Elimination  of  inpatient  routine  nursing  salary  cost  differential 

Senate  amendment 

The  Senate  amendment  eliminates  the  routine  nursing  salary 
cost  differential  paid  to  hospitals  and  skilled  nursing  facilities.  The 
provision  would  be  effective  October  1,  1982. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  includes  the  Senate  amendment. 

8.  Reimbursement  of  provider-based  physicians 

Senate  amendment 

The  Senate  amendment  directs  the  Secretary  to  prescribe  regula- 
tions, effective  no  later  than  October  1,  1982,  which  will  distinguish 
between  (1)  professional  medical  services  which  require  perform- 
ance of  the  physician  in  person;  which  are  personally  rendered  to 
individual  patients;  which  contribute  to  the  patients'  diagnosis  and 
treatment;  and  are  reimbursable  only  under  part  B  on  a  charge 
basis,  and  (2)  the  professional  medical  services  of  practitioners 
which  are  of  benefit  to  patients  generally  and  other  services  not 
discussed  in  (1)  above  which  can  be  reimbursed  only  on  a  reason- 
able cost  basis.  The  amendment  provides  that  reasonable  cost  reim- 
bursement for  provider-based  services  cannot  exceed  a  reasonable 
compensation  equivalent  which  shall  be  established  by  the  Secre- 
tary in  regulations  and  shall  be  based  on  reasonable  annual  com- 
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pensation  levels  for  a  full-time  equivalent  practice  in  the  specialty 
involved,  or  on  such  other  basis  as  the  Secretary  may  approve. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
minor  modifications.  The  agreement  directs  the  Secretary  to  pre- 
scribe regulations  which  will  distinguish  between  (1)  professional 
medical  services  which  are  personally  rendered  to  an  individual  pa- 
tient, which  contribute  to  the  patient's  diagnosis  or  treatment,  and 
are  reimbursable  only  under  part  B  on  a  charge  basis;  and  (2)  pro- 
fessional services  which  are  of  benefit  to  patients  generally  and 
which  can  be  reimbursed  only  on  a  reasonable  cost  basis.  Reason- 
able cost  reimbursement  for  provider-based  services  could  not 
exceed  a  reasonable  compensation  equivalent  established  by  the 
Secretary  in  regulations.  The  conference  agreement  directs  that 
regulations  implementing  this  provision  be  published  and  effective 
by  October  1,  1982.  The  conferees  understand  that  such  regulations 
are  already  under  preparation  by  HHS.  The  publication  and  timely 
implementation  of  these  regulations  would  reflect  the  intent  of  the 
conferees. 

9.  Part  B  premium  as  a  constant  percentage  of  costs 

Senate  amendment 

The  Senate  amendment  would  suspend  the  current  limitation  on 
annual  increases  in  the  part  B  premium  and  instead  increase  the 
premium  on  October  1,  1982,  on  July  1,  1983,  and  on  July  1,  1984  to 
a  level  which  will  result  in  monthly  premiums  which  are  in  the  ag- 
gregate equal  to  25  percent  of  program  costs  for  aged  beneficiaries. 
During  this  period,  premium  increases  would  not  be  limited  to  the 
lower  of  the  percentage  by  which  cash  social  security  benefits  most 
recently  increased,  or  the  increase  in  the  costs  of  the  program  as  is 
required  by  present  law.  The  present  law  limitation  and  method  of 
calculating  premiums  would  resume  on  July  1,  1985. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment  with 
a  modification  allowing  no  premium  increase  before  July  1,  1983. 

10.  Medicare  reimbursement  to  hospitals 

(A)  EXPANSION  OF  SECTION  223  LIMITS  TO  INCLUDE  ANCILLARY  COSTS 

Senate  amendment 

The  Senate  amendment  extends  the  so-called  Section  223  limita- 
tion of  present  law  to  ancillary  service  operating  costs,  effective 
with  hospital  cost  reporting  periods  beginning  on  or  after  October 
1,  1982.  The  new  limitation  would  be  applied  on  an  average  cost- 
per-case  basis  and  each  hospital's  limit  would  be  modified  by  a 
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case-mix  adjustment.  In  no  case  would  payment  on  a  cost-per-case 
basis  be  reduced  below  the  allowable  cost-per-case  reimbursement 
for  the  hospital's  cost  reporting  period  that  immediately  precedes 
the  first  cost  reporting  period  to  which  the  new  limitation  is  appli- 
cable. The  limitation  would  be  set  at  110  percent  of  the  mean  for 
hospitals  of  the  same  type.  The  Secretary  would  be  required  to  pro- 
vide appropriate  exemptions,  exceptions  and  adjustments  including 
an  adjustment  for  the  special  needs  of  hospitals  that  incur  addi- 
tional costs  in  treating  low-income  patients.  Rural  hospitals  with 
less  than  50  beds  would  be  exempted  from  the  limitations. 

House  committee  provision 

The  House  committee  provision  is  similar  to  the  Senate  amend- 
ment except  that  the  limitation  would  be  set  at  120  percent  of  the 
mean  in  fiscal  year  1983,  and  the  Secretary  would  be  authorized  to 
reduce  the  limitation  to  115  percent  in  fiscal  year  1984  and  to  110 
percent  in  fiscal  year  1985.  Provisions  similar  to  those  in  the 
Senate  amendment  are  included  regarding  exemptions,  exceptions 
and  adjustments,  except  that  the  House  provision  specifically  re- 
quires appropriate  adjustments  for  the  special  needs  of  psychiatric 
hospitals  and  hospitals  serving  a  significantly  disproportionate 
number  of  low-income  or  medicare  patients.  Hospitals  in  operation 
with  less  than  50  beds,  on  the  date  of  enactment,  would  be  exempt- 
ed from  the  limitation  without  regard  to  location. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  under 
which  the  current  Section  223  limitation  would  be  extended  to  in- 
clude ancillary  service  operating  costs,  applied  on  an  average  cost- 
per-case  basis,  and  adjusted  for  case-mix,  effective  with  cost  report- 
ing periods  beginning  on  or  after  October  1,  1982.  In  no  case  would 
reimbursement  on  a  cost-per-case  basis  be  reduced  below  the  allow- 
able cost-per-case  reimbursement  for  the  hospital's  cost  reporting 
period  that  immediately  precedes  the  first  cost  reporting  period  to 
which  the  new  limitation  is  applicable.  Under  the  conference 
agreement,  for  the  first  reporting  period  it  becomes  effective,  the 
new  limitation  would  be  set  at  120  percent  of  the  mean  for  hospi- 
tals of  the  same  type;  for  the  second  year,  the  limitation  would  be 
115  percent  of  the  mean;  and  for  the  third  and  subsequent  years, 
the  limitation  would  be  110  percent  of  the  mean. 

Appropriate  adjustments  would  be  required  for  the  special  needs 
of  psychiatric  hospitals  and  hospitals  serving  a  significantly  dispro- 
portionate number  of  low-income  or  medicare  patients.  Non-SMSA 
hospitals  with  less  than  50  beds  would  be  excluded.  Other  appropri- 
ate exemptions,  exceptions,  and  adjustments  would  be  required  as 
in  the  Senate  provision  including  an  adjustment  to  assure  that  the 
proposed  limits  would  not  be  significantly  compromised  if  a  hospi- 
tal reduces  its  costs  by  cutting  back  on  the  kinds  of  services  it  pro- 
vides directly  to  its  patients  (e.g.,  leasing  its  clinical  laboratory). 

The  Secretary  is  expected  to  recalculate  case-mix  adjustments  pe- 
riodically. It  is  understood  that  initially  the  Secretary  will  need  to 
rely  on  a  currently  available  indicator  of  case-mix  complexity  such 
as  the  system  developed  at  Yale  University.  It  is  expected  that  the 
Secretary  will  continue  to  evaluate  possible  methods  for  adjusting 
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for  case-mix  and  will  adopt  an  improved  method  when  it  becomes 
available. 

It  is  recognized  that  case-mix  adjusted  hospital  cost  data  will  not 
be  available  on  a  fully  current  basis,  and  must  be  updated  to  the 
hospital  cost  reporting  period  for  which  it  will  be  used  in  establish- 
ing limits.  It  is  expected  that  the  Secretary  will  use  estimated 
actual  industry-wide  cost  increase  data  to  update  available  data  on 
hospital  costs  to  the  cost  reporting  period  to  which  the  limit  will  be 
applied;  a  further  adjustment  for  anticipated  cost  increases  during 
the  year  subject  to  limits  will  be  based  on  a  hospital  wage  and 
price  index  plus  one  percentage  point. 

(B)  THREE-YEAR  HOSPITAL  RATE  OF  INCREASE  PROVISION 

Senate  amendment 

The  Senate  amendment  places  an  overall  limit  on  annual  in- 
creases in  a  hospital's  medicare  reimbursement  on  a  per  case  basis, 
effective  for  three  hospital  reporting  periods  beginning  with  hospi- 
tal cost  reporting  periods  beginning  on  or  after  October  1,  1982.  For 
the  first  2  cost  reporting  periods,  hospitals  would  be  paid  25  per- 
cent of  their  costs  in  excess  of  their  limits,  but  none  of  the  excess 
would  be  reimbursed  in  the  third  year. 

The  maximum  allowable  increase  is  the  previous  year's  allow- 
able costs  (or,  after  the  first  year,  the  previous  year's  limitation 
ceiling  amount)  increased  by  the  percentage  increase  in  the  hospi- 
tal wage  and  price  index  plus  2  percentage  points. 

The  Secretary  is  required  to  provide  for  exemptions,  exceptions, 
and  adjustments  from  the  limits  in  cases  where  events  beyond  the 
hospital's  control  or  extraordinary  circumstances,  including 
changes  in  the  case  mix  of  such  hospital,  distort  the  hospital's  in- 
crease in  costs. 

House  committee  provision 

The  House  committee  provision  establishes  a  target  reimburse- 
ment system  under  which  hospitals  with  operating  costs  (per  case) 
below  the  target  rate  would  be  paid  their  costs  plus  a  bonus  of  50 
percent  of  the  savings  (but  not  to  exceed  5  percent  of  the  target 
rate),  and  hospitals  with  costs  above  the  target  rate  would  be  paid 
50  percent  of  excess  costs  (up  to  105  percent  of  target),  25  percent 
of  excess  costs  (between  105  and  110  percent  of  target)  and  none  of 
costs  above  110  percent  of  target.  These  payments  are  subject  to 
Section  223  limitations. 

The  target  rate  is  the  previous  year's  allowable  costs  (or,  after 
the  first  year,  the  previous  year's  target  amount)  increased  by  the 
percentage  increase  in  the  hospital  wage  and  price  index  plus  1 
percentage  point. 

The  Secretary  is  authorized  to  provide  appropriate  exceptions 
and  adjustments  to  the  target  rate,  specifically  including  an  adjust- 
ment for  psychiatric  hospitals. 

The  target  system  applies  to  reimbursement  in  the  Federal  fiscal 
years  1983,  1984,  and  1985,  regardless  of  the  period  covered  by  the 
individual  hospital's  fiscal  year,  but  ceases  upon  implementation  of 
a  prospective  payment  system. 
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Conference  agreement 

Under  the  conference  agreement,  a  target  rate  reimbursement 
system  would  be  established  applicable  to  a  hospital's  first  three 
cost  reporting  periods  beginning  on  or  after  October  1,  1982.  Under 
the  provision,  the  target  rate  would  be  the  previous  year's  allow- 
able operating  costs  per  case  (or,  after  the  first  year,  the  previous 
year's  target  amount)  increased  by  the  percentage  increase  in  the 
hospital  wage  and  price  index  plus  one  percentage  point.  A  hospital 
with  operating  costs  below  the  target  rate  would  be  paid  its  costs 
plus  a  bonus  of  50  percent  of  the  savings  (but  not  to  exceed  5  per- 
cent of  the  target  rate);  a  hospital  with  costs  above  the  target  rate 
would  be  allowed  25  percent  of  its  cost  in  excess  of  the  target  for 
the  first  2  years;  none  of  the  excess  would  be  reimbursed  in  the 
third  year.  Provider  payments  under  the  target  reimbursement 
system  could  not  exceed  the  amount  payable  under  the  new  section 
223  limitations. 

The  Secretary  of  HHS  would  be  required  to  provide  for  appropri- 
ate exemptions,  exceptions,  and  adjustments  as  in  the  Senate  provi- 
sion. The  conferees  note  that  adjustments  could  have  the  effect  of 
either  increasing  or  decreasing  the  target  payment  amount.  The 
principal  intention  in  authorizing  such  adjustments  is  to  take  into 
account  factors  that  would  distort  either  a  hospital's  base  period  or 
rate  of  cost  increase  in  any  of  the  three  years  to  which  the  provi- 
sions are  applicable.  Examples  of  such  factors  include  significant 
changes  in  a  hospital's  case-mix  in  a  particular  year  when  com- 
pared to  the  base  year,  extraordinary  circumstances  beyond  the 
hospital's  control,  and  a  reduction  in  a  hospital's  costs  resulting 
from  cutting  back  on  the  kinds  of  services  directly  provided  to  pa- 
tients— e.g.,  as  the  result  of  leasing  out  its  clinical  laboratory. 

Because  the  proposed  target  rates  of  increase  and  the  new  sec- 
tion 223  limits  would  be  determined  on  a  per  case  basis,  an  incen- 
tive would  be  created  to  increase  admissions  or  discharges.  It  is  an- 
ticipated that  the  Secretary  will  give  consideration  to  making  an 
adjustment  where  a  hospital  manipulates  admissions  or  discharges 
in  order  to  maximize  reimbursement. 

Because  both  the  new  limitation  on  total  inpatient  operating 
costs  (the  expanded  section  223  limitations)  and  the  target  reim- 
bursement provisions  begin  as  early  as  October  1,  1982  for  hospitals 
with  cost  reporting  periods  beginning  on  that  date,  it  is  recognized 
that  the  Secretary  will  have  limited  time  to  prepare  for  implemen- 
tation of  these  new  reimbursement  provisions.  Accordingly,  the 
conference  agreement  authorizes  the  Secretary  to  proceed  to  imple- 
mentation on  the  basis  of  final  regulations  issued  without  the  cus- 
tomary prior  comment  period.  However,  it  is  expected  that  com- 
ments on  the  final  regulations  will  be  solicited  and  that  appropri- 
ate revisions  will  be  made  based  on  the  comments  received. 

Similarly,  time  may  not  permit  the  normal  process  of  approval  of 
forms  to  take  place  under  the  provisions  of  the  Paperwork  Reduc- 
tion Act  of  1980  (P.L.  96-511).  Accordingly,  all  revisions  to  the 
medicare  cost  reporting  forms  necessary  to  implement  these  new 
reimbursement  provisions  would  be  exempt  from  the  Act  until  the 
end  of  calendar  year  1983,  after  which  it  is  expected  that  the  Pa- 
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perwork  Reduction  Act  will  be  complied  with  in  the  normal 
manner. 

In  the  case  of  hospitals  currently  under  the  OASDHI  program 
which  withdraw  after  August  15,  1982,  the  Secretary  of  HHS  is  re- 
quired to  compute  a  reduction  in  the  amount  of  payments  other- 
wise made  to  reflect  the  savings  in  costs  achieved  through  with- 
drawals. This  reduction  can  be  offset  by  demonstrated  expenditures 
for  pension,  health,  and  insurance  benefits  which  are  comparable 
to,  and  substituted  for,  the  Social  Security  benefits. 

(C)  PROSPECTIVE  PAYMENTS  FOR  HOSPITALS  AND  SKILLED  NURSING 

FACILITIES 

Senate  amendment 

The  Senate  amendment  requires  the  Secretary  to  develop,  in  con- 
sultation with  Senate  Finance  Committee  and  House  Ways  and 
Means  Committee,  medicare  prospective  reimbursement  proposals 
for  hospitals,  skilled  nursing  facilities  and  to  the  extent  feasible 
other  providers,  and  to  report  to  the  committees  on  the  proposals 
within  5  months. 

House  committee  provision 

The  House  committee  provision  requires  the  Secretary  to  develop 
and  to  submit  to  Congress  by  December  31,  1982,  a  medicare  pros- 
pective payment  plan  for  hospital  inpatient  services  and  extended 
care  services  designed  to  take  effect  October  1,  1983,  and  which,  if 
implemented  would  not  result  in  any  increase  in  program  costs.  If 
submitted  on  a  timely  basis,  the  plan  would  take  effect  and  replace 
reimbursement  policy  under  existing  law  unless  disapproved  by 
concurrent  resolution  of  Congress  adopted  by  July  1,  1983. 

Conference  agreement 

The  conferees  agreed  to  the  Senate  provision.  Because  of  the 
desire  of  the  conferees  to  proceed  as  soon  as  possible  with  a  pro- 
spective payment  system,  it  is  expected  that  the  administration 
recommendations,  when  presented  to  the  Finance  Committee  and 
Committee  on  Ways  and  Means,  will  be  sufficiently  detailed  as  to 
be  able  to  serve  as  a  basis  for  legislation. 

(D)  RECOGNITION  OF  STATE  HOSPITAL  COST  CONTROL  SYSTEMS 

Senate  amendment 

No  provision. 

House  committee  provision 

Under  the  House  committee  provision,  the  Secretary  would  be 
authorized,  at  his  discretion,  to  permit  payment  under  an  alterna- 
tive reimbursement  system  if,  upon  application  by  the  State,  the 
Secretary  determined  that  (1)  the  system  would  apply  to  substan- 
tially all  non-Federal  acute  care  hospitals  in  the  State  and  would 
apply  to  the  review  of  at  least  75  percent  of  all  revenues  or  ex- 
penses for  inpatient  hospital  services  including  medicare  and  med- 
icaid; (2)  the  Secretary  has  been  provided  satisfactory  assurances 
regarding  the  equitable  treatment  of  all  entities  that  pay  hospitals 
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for  inpatient  services  (including  medicare  and  medicaid),  together 
with  assurances  regarding  the  equitable  treatment  of  hospital  em- 
ployees and  patients;  and  (3)  the  Secretary  has  been  provided  satis- 
factory assurances  that  under  the  system,  over  a  36-month  period, 
the  amount  of  payments  made  under  the  proposed  alternative  re- 
imbursement system  would  not  be  greater  than  the  amount  of  pay- 
ments which  would  otherwise  have  been  made  under  medicare.  In 
determining  whether  an  alternative  system  would  result  in  reim- 
bursement which  is  less  than  otherwise  would  have  been  paid  in  a 
State,  the  Secretary  would  be  permitted  to  take  into  account  previ- 
ous reductions  in  medicare  reimbursement  due  to  the  operation  of 
a  hospital  reimbusement  control  system  if  such  system  has  resulted 
in  an  aggregate  rate  of  increase  in  operating  costs  of  inpatient 
services  under  medicare  which  was  less  than  the  national  aggre- 
gate rate  of  increase  in  such  costs. 

Conference  agreement 

The  conference  agreement  included  the  House  committee  provi- 
sion with  a  modification  with  respect  to  the  termination  of  current 
medicare  waivers.  The  conferees  included  the  House  committee 
provision  to  allow  the  Secretary  to  take  advantage  of  effective  al- 
ternative reimbursement  systems  which  have  already  been  imple- 
mented or  those  which  may  be  implemented  in  the  future.  Al- 
though the  provision  provides  discretion  to  the  Secretary  in  approv- 
ing alternative  state  systems,  the  conferees  expect  the  Secretary  to 
approve  such  systems  if  they  meet  the  criteria  set  forth  in  the  pro- 
vision and  other  criteria  as  established  by  the  Secretary. 

The  provision  also  permits  the  Secretary  to  take  into  account 
previous  reductions  in  medicare  rates  of  increase  due  to  the  oper- 
ation of  a  state  hospital  reimbursement  control  system.  The  confer- 
ees included  this  provision  because  of  their  concern  that  State  pro- 
grams which  control  substantially  all  revenues  other  than  medi- 
care may  have  already  achieved  savings  for  the  medicare  program 
through  reducing  their  overall  rate  of  growth  in  hospital  expendi- 
tures. 

With  respect  to  the  authority  provided  to  the  Secretary  under 
current  law  to  establish  and  continue  medicare  demonstration  proj- 
ects, the  Secretary  would  be  prohibited  from  terminating  a  project 
until  six  months  after  he  notifies  the  State  of  his  decision  to  termi- 
nate. 

11.  Elimination  of  private  room  subsidy 
Senate  amendment 

The  Senate  amendment  requires  the  Secretary  to  publish  regula- 
tions which  would  eliminate  the  subsidy  of  private  hospital  rooms. 
Medicare  currently  determines  its  payments  to  hospitals  on  the 
basis  of  the  average  costs  of  all  of  a  hospital's  rooms,  including  its 
private  accommodations,  even  though  medicare  generally  is  intend- 
ed to  cover  only  the  costs  of  semi-private  room  accommodations. 

House  bill 
No  provision. 
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Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment.  The 
provision  is  intended  to  direct  the  Secretary  to  implement  the  pro- 
visions of  current  law.  The  conferees  note  that  elimination  of  this 
subsidy  does  not  alter  medicare's  policy  of  covering  private  rooms 
when  medically  necessary,  and  does  not  alter  the  options  currently 
available  to  States  to  cover  such  private  rooms  under  medicaid. 

12-13.  Single  reimbursement  limits  for  skilled  nursing  facilities 
and  home  health  agencies 

/ 

Senate  amendment 

The  Senate  amendment  requires  the  Secretary  to  modify  existing 
regulations  which  would  establish  single  payment  limits  for  skilled 
nursing  facilities  and  home  health  agencies  on  the  basis  of  the  cost 
experience  of  free-standing  facilities.  Separate  limits  are  currently 
established  for  such  facilities  depending  on  whether  they  are  hospi- 
tal-based or  free-standing  facilities. 

The  amendment  would  be  effective  with  respect  to  home  health 
agency  cost  reporting  periods  beginning  on  or  after  the  date  of  en- 
actment and  for  skilled  nursing  facility  cost  reporting  periods  be- 
ginning on  or  after  October  1,  1982. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment.  The 
conferees  intend  that  in  establishing  the  payment  limits  the  Secre- 
tary shall  make  adjustments,  as  appropriate,  based  on  legitimate 
cost  differences  in  hospital-based  facilities  resulting  from  such  fac- 
tors as  a  more  complex  case-mix  or  the  effects  of  medicare  cost  al- 
location requirements. 

14.  Elimination  of  duplicate  payments  for  outpatient  services 
Senate  amendment 

The  Senate  amendment  requires  the  Secretary  to  issue  regula- 
tions that  would  eliminate  the  duplicate  payment  of  overhead  ex- 
penses from  the  recognized  charges  of  a  physician  who  performs 
services  in  a  hospital's  outpatient  department.  The  amendment 
would  be  effective  with  respect  to  charges  for  services  rendered  on 
or  after  the  date  of  enactment. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  includes  the  Senate  amendment. 
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15.  Audit  and  medical  claims  review 

Senate  amendment 

The  Senate  amendment  requires  that  the  medicare  contractor 
budgets  for  fiscal  years  1983,  1984,  and  1985  be  supplemented  by 
$45  million  in  each  year  to  be  spent  specifically  for  provider  cost 
audits  and  medical  review  activities. 

House  committee  provision 

Similar  provision. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. 

16.  Temporary  delay  in  periodic  interim  payments 

Senate  amendment 

The  Senate  amendment  modifies  the  existing  periodic  interim 
payment  (PIP)  procedure  for  hospitals  by  providing  for  a  3  week 
delay  in  the  flow  of  PIP  payments  during  September  1983;  a  simi- 
lar deferral  is  authorized  during  September  1984. 

House  committee  provision 
Similar  provision. 

Conference  agreement 
The  conference  agreement  includes  the  Senate  amendment. 

17.  Reimbursement  of  assistants  at  surgery 

Senate  amendment 

The  Senate  amendment  prohibits  reasonable  charge  reimburse- 
ment for  an  assistant  at  surgery  in  hospitals  where  an  approved 
training  program  exists  in  the  specialty,  except  under  the  following 
exceptional  circumstances:  (1)  the  service  is  complex  and  requires 
performance  by  a  team  of  physicians;  (2)  the  patient  has  multiple 
conditions  which  require  the  presence  of,  and  active  care  by,  a  phy- 
sician of  another  specialty  during  an  operation,  or  (3)  in  the  case  of 
exceptional  medical  circumstances  where  qualified  house  staff  are 
not  available  to  assist  at  surgery.  The  Senate  provision  would  be 
effective  with  respect  to  services  performed  on  or  after  October  1, 
1982. 

House  committee  provision 

Same  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
modification  under  which  payment  may  be  made  on  a  reasonable 
charge  basis  if  the  services,  as  determined  by  the  Secretary:  (1)  are 
required  due  to  exceptional  medical  circumstances;  (2)  are  per- 
formed by  team  physicians  needed  to  perform  complex  medical  pro- 
cedures; (3)  constitute  concurrent  medical  care  which  requires  the 
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presence  of,  and  active  care  by,  a  physician  of  another  specialty 
during  surgery;  or  (4)  are  required  in  other  circumstances  as  deter- 
mined by  the  Secretary. 

18.  Judicial  review  of  decision  by  provider  reimbursement  review 
board 

Senate  amendment 

The  Senate  amendment  modifies  existing  requirements  pertain- 
ing to  judicial  review  of  decisions  made  by  the  Provider  Reimburse- 
ment Review  Board  (PRRB).  Under  existing  law,  judicial  actions 
brought  jointly  by  several  providers  of  services  in  connection  with 
adverse  decisions  of  the  PRRB  may  be  taken  only  in  the  U.S.  Dis- 
trict Court  for  the  District  of  Columbia.  The  Senate  provision  per- 
mits Federal  judicial  review  of  adverse  decisions  of  the  PRRB  in- 
volving actions  brought  jointly  by  several  providers  of  medicare 
services  to  be  conducted  by  the  U.S.  District  Court  for  the  district 
where  the  "principal  party"  for  the  group  is  located.  The  provision 
would  be  effective  on  enactment. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

19.  Prohibition  of  payment  for  ineffective  drugs 

Senate  amendment 

The  Senate  amendment  provides  for  implementation  of  Section 
2103  of  the  Omnibus  Budget  Reconciliation  Act  of  1981  (P.L.  97-35) 
effective  October  1,  1982.  Section  2103  prohibited  the  use  of  Federal 
funds  under  medicare  part  B  and  under  medicaid  to  pay  for  certain 
less  than  effective  drugs.  Subsequent  legislation  has  led  to  delays 
in  the  implementation  of  this  provision. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with  a 
modification  to  make  the  provision  effective  September  30,  1982. 

20.  Medicare  payments  to  health  maintenance  organizations 
(HMO's) 

Senate  amendment 

The  Senate  amendment  modifies  current  law  requirements  for 
contracting  with  health  maintenance  organizations  (HMO's)  by 
authorizing  prospective  reimbursement  under  risk  snaring  con- 
tracts with  competitive  medical  plans  at  a  rate  equal  to  95  percent 
of  the  average  cost  of  providing  services  to  a  medicare  beneficiary 
in  the  fee-for-service  sector  (the  adjusted  average  per  capita  cost — 
AAPCC). 
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The  Senate  amendment  includes  the  current  law  definition  of  eli- 
gible beneficiaries  except  that  persons  medically  determined  to 
have  end-stage  renal  disease  are  excluded.  It  defines  a  competitive 
medical  plan  as  either  a  Federally-qualified  HMO,  a  State-licensed 
HMO,  or  an  organization  which  meets  certain  service  require- 
ments, receives  fixed  and  periodic  payments  on  behalf  of  enrollees, 
provides  physician  services  through  staff  MDs  or  MDs  under  con- 
tract, assumes  financial  risk  on  a  prospective  basis  and  meets  fi- 
nancial viability  standards. 

The  Senate  amendment  changes  existing  enrollment/ disenroll- 
ment  policies  by:  (a)  requiring  an  annual  open  enrollment  period  of 
at  least  30  days;  (b)  requiring  acceptance  of  beneficiaries  in  order  of 
application  up  to  capacity  with  the  same  exception  as  under  exist- 
ing law;  (c)  specifying  that  a  beneficiary  may  disenroll  on  a  month- 
ly basis  with  one  month's  notice;  and  (d)  providing  that  a  plan  may 
not  disenroll  or  refuse  to  reenroll  a  beneficiary  because  of  health 
status  or  services  required. 

The  Senate  amendment  would  specify  that  50  percent  of  enroll- 
ees must  be  other  than  medicare  or  medicaid  beneficiaries,  howev- 
er, the  Secretary  could  waive  this  requirement.  In  no  case  could 
more  than  50  percent  of  enrollees  be  medicare  beneficiaries.  The 
Secretary  would  be  required  to  establish  minimum  standards  for 
consumer  information  to  be  supplied  to  eligible  beneficiaries. 

The  Senate  amendment  would  specify  that  reasonable  cost  reim- 
bursement be  available  indefinitely.  Under  the  risk  reimbursement 
contract,  the  calculation  of  the  Government's  contribution  would 
be  based  on  95  percent  of  the  AAPCC  (including  certain  adminis- 
trative costs),  reflecting  such  factors  as  age,  sex,  institutional 
status,  disability  and  health  status,  and  place  of  residence.  Plans 
with  at  least  1,000  members  would  be  eligible  for  risk  contracts. 

The  Senate  provision  would  require  three  new  medicare  mem- 
bers to  enroll  in  a  plan  for  every  current  medicare  enrollee  allowed 
to  convert  to  the  new  reimbursement  system  and  that  current 
HMO  enrollees  turning  age  65  would  be  included  in  the  formula. 

The  Senate  provision  would  provide  that  if  the  adjusted  commu- 
nity rate  (ACR)  for  a  plan  is  less  than  the  AAPCC,  the  plan  must 
spend  the  difference  to  provide  additional  benefits  or  services;  re- 
duction in  premiums,  deductibles,  or  copayments;  or  to  provide  re- 
bates and  dividends  to  the  enrollees.  Further,,  a  committee  of  medi- 
care enrollees  must  approve  the  additional  benefits. 

House  committee  provision 

The  House  committee  provision  would  authorize  a  medicare  pay- 
ment option  for  health  maintenance  organizations  (HMO's).  The 
provision  is  similar  to  the  Senate  amendment  except:  State  li- 
censed HMO's  are  not  included  in  the  definition  of  an  eligible 
HMO;  the  length  of  the  annual  open  enrollment  period  is  to  be  of 
"reasonable  duration";  services  must  be  accessible  to  enrollees 
within  the  HMO  service  area;  rebates  and  dividends  would  not  be 
permitted;  two  new  medicare  members  must  enroll  in  a  plan  for 
every  current  medicare  enrollee  allowed  to  convert  under  the  risk 
contract;  and  additional  non-optional  services  would  have  to  be  ap- 
proved by  the  Secretary. 
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Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
modifications.  The  agreement  authorizes  both  prospective  reim- 
bursement under  risk-sharing  contracts  and  cost-based  reimburse- 
ment under  reasonable  cost  reimbursement  contracts  for  health 
maintenance  organizations  (HMO's)  and  other  medical  plans.  It 
contains  compromise  language  permitting  the  Secretary  to  enter 
into  risk-sharing  contracts  with  eligible  organizations  which  have 
at  least  5,000  members,  although  this  limitation  may  be  waived  for 
plans  in  non-urbanized  areas.  The  Secretary  may  enter  into  reason- 
able cost  reimbursement  contracts  with  eligible  organizations 
which  he  or  she  determines  do  not  have  the  capacity  to  bear  the 
risk  of  potential  losses  under  a  risk-sharing  contract  or  which  so 
elect  or  which  do  not  meet  the  membership  size  limitation. 

The  conference  agreement  defines  organizations  eligible  to  enter 
into  contracts  under  section  1876  as  federally  qualified  HMO's,  or 
HMO's  or  other  plans  meeting  a  generic  definition  of  comprehen- 
sive health  plans.  The  Senate  amendment  regarding  State  licensed 
HMO's  was  not  included.  The  additional  requirements  with  respect 
to  the  provision  of  services  to  medicare  members  combine  the  simi- 
lar Senate  and  House  committee  requirements  and  include  the 
Senate  requirement  that  the  annual  open  enrollment  period  must 
be  of  at  least  30  days  duration.  As  provided  in  the  Senate  amend- 
ment, an  HMO's  or  plans  combined  medicare  and  medicaid  enroll- 
ment cannot  exceed  50  percent  except  under  certain  circumstances 
where  a  waiver  is  available. 

The  conference  agreement  includes  language  similar  to  the 
Senate  amendment  describing  the  actuarial  factors  to  be  used  in 
setting  the  amount  of  the  prospective  medicare  payment  under  a 
risk-sharing  contract.  In  making  the  adjustment  for  disability 
status  the  Secretary  can  use  his  or  her  discretion  as  to  whether  to 
take  into  account  eligibility  for  cash  payments  under  the  disability 
insurance  program  or  under  SSI. 

The  conference  agreement  provides  that,  as  in  the  House  com- 
mittee provisions,  to  the  extent  that  the  medicare  payment  exceeds 
the  eligible  organization's  adjusted  community  rate  under  a  risk- 
sharing  contract,  the  organization  must  use  the  savings  to  provide 
its  medicare  members  with  additional  health  benefits  or  reduced 
cost  sharing.  The  Senate  amendment  permitting  rebates  and  divi- 
dends was  not  included.  The  Senate  amendment  requiring  that  a 
group  of  the  organization's  medicare  members  must  select  any  ad- 
ditional benefits  was  also  not  included,  and  the  House  committee 
language  permitting  the  organization  to  decide  upon  the  use  of  the 
savings  was  included. 

The  conference  agreement  contains  the  House  committee  lan- 
guage requiring  two  new  medicare  enrollees  to  enroll  for  every  one 
current  medicare  member  who  converts  to  the  new  system  under  a 
risk-sharing  contract. 

The  conference  agreement  retains  the  identical  Senate  amend- 
ment and  House  committee  language  regarding  the  effective  date. 

The  conferees  have  agreed  upon  this  delay  in  implementing  this 
new  reimbursement  system  because  of  their  concern  that  the  ad- 
justments made  under  the  current  AAPCC  do  not  adequately  re- 
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fleet  the  relative  health  care  needs  (i.e.,  disability  status  and  other 
characteristics)  of  medicare  beneficiaries  who  enroll  in  the  HMO  as 
compared  to  beneficiaries  in  the  fee-for-service  system.  The  Secre- 
tary must  develop  additional  adjustment  factors  to  account  for  the 
resulting  cost  differentials  before  implementing  the  program. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  amendment. 

22.  Hospice  care 

Senate  amendment 

The  Senate  amendment  authorizes  coverage  under  medicare  part 
A  for  hospice  care  for  terminally  ill  beneficiaries  with  a  life  expec- 
tancy of  six  months  or  less.  A  medicare  beneficiary  could  elect  to 
receive  hospice  care  in  lieu  of  other  medicare  benefits  except  those 
of  the  attending  physician.  Benefits  covered  include  nursing  care, 
therapies,  medical  social  services,  homemaker-home  health  aide 
services,  short-term  inpatient  care,  outpatient  drugs  for  pain  relief 
and  respite  care.  The  provision  requires  that  hospices  be  classified 
as  a  separate  provider  category  in  the  medicare  program.  Reim- 
bursement would  be  based  on  reasonable  costs  or  such  other  test  of 
reasonableness  as  the  Secretary  shall  determine,  subject  to  an  area 
adjusted  limit  or  cap  set  at  40  percent  of  the  average  medicare  per 
capita  expenditure  during  the  last  six  months  of  life  for  medicare 
beneficiaries  dying  of  cancer.  The  provision  requires  the  Secretary 
to  continue  the  existing  Health  Care  Financing  Administration's 
hospice  demonstration  projects  until  the  effective  date  of  the  hos- 
pice benefit.  Special  exceptions  are  provided  for  certain  well  estab- 
lished hospices. 

House  committee  provision 

The  House  committee  provision  includes  a  similar  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
modifications:  The  benefit  period  would  consist  of  two  periods  of  90 
days  and  one  period  of  30  days;  the  reference  to  "speech  therapy" 
would  be  changed  to  ' 'speech-language  pathology";  copayments 
would  be  limited  to  approximately  (i)  5  percent  of  a  hospices  cost 
(as  determined  by  the  Secretary)  for  respite  care  services,  but  such 
coinsurance  amount  could  not  exceed  the  inpatient  hospital  deduct- 
ible during  a  hospice  election  (as  long  as  the  hospice  election  is  not 
broken  by  more  than  14  days);  (ii)  in  addition,  copayments  equal  to 
the  lesser  of,  approximately  5  percent  of  charges  or  $5  per  prescrip- 
tion, for  covered  drugs;  no  reimbursement  would  be  permitted 
under  part  B  of  medicare  for  an  individual's  attending  physician  if 
the  attending  physician  is  employed  by  the  hospice;  a  hospice  pro- 
gram would  have  to  provide  directly  substantially  all  of  the  follow- 
ing core  services;  nursing  care  provided  by  or  under  the  supervi- 
sion of  a  registered  professional  nurse,  medical  social  services 
under  the  direction  of  a  physician,  physicians  services  and  counsel- 
ing services;  the  amendment  would  be  clarified  to  provide  that  non- 
core  services,  including  physical  and  occupational  therapy,  speech- 
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language  pathology,  home  health  aide  services  and  homemaker 
services,  medical  supplies  and  inpatient  services  could  be  provided 
"under  arrangements"  with  others;  the  written  plan  of  care  could 
be  reviewed  by  the  attending  physician  as  well  as  the  hospice  phy- 
sician. 

The  Senate  amendment  would  be  clarified  to  authorize  the  Secre- 
tary to  eliminate  duplication  where  any  provider  requirements 
under  this  provision  are  the  same  as  requirements  already  met  by 
the  provider  under  other  agreements  with  the  Secretary.  In  addi- 
tion the  Secretary  is  required  to  coordinate  surveys  for  determin- 
ing certification  under  this  title  so  as  to  provide,  to  the  extent  fea- 
sible, for  simultaneous  surveys  of  an  entity  which  seeks  to  be  certi- 
fied as  a  hospice  program  and  as  a  provider  of  services  of  another 
type.  Hospice  would  be  required  to  file  separate  cost  reports. 

It  is  the  intent  of  the  conferees  that  hospices  provide  a  basic  and 
coordinated  range  of  services  while  giving  hospices  the  flexibility  to 
provide,  under  arrangements,  for  some  services.  Hospices  would 
not  be  required  to  provide  inpatient  services  directly.  However,  it  is 
the  intention  of  the  conferees  that  the  hospice  would  be  directly  re- 
sponsible for:  providing  professional  supervision  over  care  provided 
in  the  inpatient  unit;  for  ensuring  that  the  care  provided  in  the  in- 
patient unit  be  consistent  with  the  hospice  concept  of  care  through 
the  delivery  of  care  or  supervision  of  such  care  by  an  interdisciplin- 
ary group;  and,  that  the  treatment  provided  be  reasonable  and  nec- 
essary for  the  palliation  and  management  of  terminal  illness. 

Counseling  services  would  be  required  as  a  core  service  under  the 
hospice  benefit.  The  conferees  understand  that  counseling  services 
are  an  integral  part  of  hospice  care  however,  concern  has  been  ex- 
pressed regarding  the  potential  cost  impact  of  allowing  separate 
billing  for  such  services.  The  conferees  intention  is  to  permit  reim- 
bursement for  the  salaries  of  counselors  but  not  to  provide  reim- 
bursement for  services  billed  as  a  separate  service. 

The  conferees  provided  an  exception  for  hospices  which  com- 
menced operation  before  January  1,  1975  from;  (i)  the  reimburse- 
ment cap;  (ii)  the  limitation  on  inpatient  days;  and  (iii)  the  limita- 
tion on  respite  care  days.  In  allowing  the  above  exceptions  for 
these  earliest  of  the  Nation's  hospices,  the  conferees  intend  to  give 
them  an  opportunity  to  conform  to  the  prevailing  patterns  of  hos- 
pice care  and  to  meet  the  requirements  in  the  law.  The  conferees 
anticipate  that  no  extension  of  the  exemption  would  be  allowed 
after  November  1,  1986,  should  the  basic  hospice  provision  be  ex- 
tended beyond  that  date. 

The  provision  would  be  effective  for  hospice  care  provided  on  or 
after  November  1,  1983.  The  provision  would  sunset  on  October  1, 
1986,  however,  an  individual  who  has  an  election  in  effect  for  a 
period  on  October  1,  1986,  is  entitled  to  hospice  care  benefits  after 
that  date  for  the  remainder  of  that  period  and  for  any  subsequent 
consecutive  period  to  which  the  individual  would  have  been  enti- 
tled before  such  date. 
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23.  Coverage  of  extended  care  services  without  regard  to  3-day 
prior  hospitalization  requirement 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  directs  the  Secretary  to  provide 
skilled  nursing  facility  coverage  without  regard  to  the  3-day  prior 
hospital  stay  requirement  at  such  time  as,  through  reimbursement 
changes  or  other  adjustments,  the  Secretary  determines  that  this 
will  not  lead  to  an  increase  in  cost  and  will  not  alter  the  acute  care 
nature  of  the  benefit.  For  persons  covered  without  a  prior  hospital 
stay,  limitations  may  be  provided  on  scope  or  extent  of  services  and 
on  categories  of  individuals  eligible. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. 

24.  Prohibiting  recognition  of  payments  under  certain  percentage 
arrangements 

Senate  amendment 

No  provision. 

House  committee  provision 

Under  the  House  committee  provision,  no  cost  which  a  provider 
incurs  under  a  contract  would  be  considered  reasonable  if  deter- 
mined as  a  percentage  (or  other  proportion)  of  the  provider's  reim- 
bursement or  claim  for  reimbursement  for  services.  The  provision 
would  not  apply  to  a  percentage  contract  that  is  reasonable  and 
where  such  contract  is  a  customary  commercial  business  practice 
(e.g.  commissions  paid  to  salesmen)  or  provides  incentives  for  the 
efficient  and  economical  operation  of  the  provider  of  services. 

The  provision  would  generally  apply  upon  enactment.  However, 
for  arrangements  entered  into  before  enactment,  the  provision  ap- 
plies one  year  after  enactment,  except  where  provider  can  unilater- 
ally terminate  the  arrangement,  in  which  case  the  provision  ap- 
plies 30  days  after  the  first  date  that  the  provider  can  terminate 
the  arrangement. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion with  modifications.  The  prohibition  would  apply  to  contracts 
where  the  cost  is  determined  on  the  basis  of  a  percentage  (or  other 
proportion)  of  the  provider's  charges,  revenues,  or  claim  for  reim- 
bursement. The  provision  would  be  effective  upon  enactment  with 
certain  exceptions  as  in  the  House  committee  provision.  The  provi- 
sion would  not  apply  prior  to  October  1,  1982  to  costs  incurred 
under  a  percentage  arrangement  where  such  costs  were  attributa- 
ble to  the  services  of  a  provider-based  physician  (described  in  Item 
8  of  the  conference  agreement).  Beginning  October  1,  1982,  the  pro- 
vision would  not  apply  to  such  a  provider-based  physician  where 
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the  limitation  on  reimbursement  for  the  cost  of  such  a  physician's 
services  had  been  implemented. 

25.  Interest  charges  on  overpayments  and  underpayments 

Senate  amendment 
No  provision. 

House  committee  provision 

The  House  committee  provision  requires  that  once  a  final  deter- 
mination is  made  that  a  provider  or  supplier  has  received  an  over- 
payment or  underpayment  from  medicare,  and  payment  of  the 
excess  or  deficit  is  not  made  within  30  days  of  the  date  of  determi- 
nation, interest  charges  would  be  applied  to  the  balance  due. 

The  rate  of  interest  charged  would  equal  the  average  of  the  rates 
of  interest  on  obligations  issued  for  purchase  by  the  Federal  Hospi- 
tal Insurance  Trust  Fund  for  the  3-month  period  ending  with  the 
month  before  the  month  in  which  the  final  determination  is  made. 
The  provision  would  be  effective  with  respect  to  final  determina- 
tions made  on  or  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion with  a  modification  providing  that  interest  would  be  deter- 
mined in  accordance  with  regulations  of  the  Secretary  of  the  Treas- 
ury applicable  to  charges  for  late  payments  which  are  periodically 
published  pursuant  to  Section  8020.20  of  the  Treasury  Fiscal  Re- 
quirements Manual. 

26.  Prohibiting  payment  for  Hill-Burton  free  care 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  requires  the  Secretary  to  pro- 
vide, by  regulation,  that  the  costs  incurred  by  a  hospital  or  skilled 
nursing  facility  in  complying  with  its  free  care  obligation  under  the 
Hill-Burton  Act  would  not  be  considered  reasonable  costs  for  pur- 
poses of  medicare  reimbursement.  The  provision  is  effective  for 
costs  incurred  on  or  after  date  of  enactment. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. The  provision  is  intended  to  clarify  that  Hill-Burton  free  care 
costs  have  never  been,  and  are  not,  allowable  for  medicare  reim- 
bursement purposes.  The  provision,  therefore,  applies  to  all  such 
costs  that  have  been,  or  will  be  incurred  except  those  recognized  by 
the  final  judgment  of  a  U.S.  Court  of  Appeals  entered  into  prior  to 
enactment. 

27.  Prohibiting  payment  for  anti-unionization  activities 

Senate  provision 
No  provision. 
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House  committee  provision 

The  House  committee  provision  prohibits  medicare  reimburse- 
ment for  costs  incurred  for  activities  directly  related  to  influencing 
employees  with  respect  to  unionization.  The  provision  would  apply 
to  costs  incurred  on  or  after  date  of  enactment. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. 

28.  Eliminating  "lesser  of  cost  or  charges"  provision 

Senate  amendment 
No  provision. 

House  committee  provision 

The  House  committee  provision  specifies  that  the  lesser  of  cost  or 
charges  provision  would  not  apply  to  a  class  of  providers  if  the  Sec- 
retary determines  and  certifies  to  the  Congress  that  its  elimination 
will  not  increase  medicare  payments  to  that  class  of  provider.  It  is 
intent  of  the  conferees  that  such  a  determination  would  take  ac- 
count of  both  past  experience  under  the  provision  and  possible 
changes  in  the  cost  accounting  and  charging  practices  of  providers 
in  the  absence  of  the  provision. 

The  provision  would  be  effective  on  the  date  the  Secretary  speci- 
fies in  his  certification  to  Congress. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. It  is  the  intent  of  the  conferees  that  the  lesser  of  cost  or 
charges  provision  be  reestablished  at  such  time  as  the  Secretary  de- 
termines that  the  non-application  of  the  provision  has  increased 
program  costs. 

29.  Extending  medicare  proficiency  examination  authority 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  extends  to  September  30,  1983, 
the  period  during  which  the  Secretary  shall  conduct  a  program  to 
determine  the  proficiency  of  health  care  personnel,  including  clini- 
cal laboratory  personnel,  who  do  not  meet  formal  education  re- 
quirements. The  provision  would  be  effective  upon  enactment. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. 
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30.  Prohibiting  retroactivity  of  regulations  regarding  access  to 
books  and  records 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  would  prohibit  regulations  yet  to 
be  issued  under  the  authority  of  section  952  of  Public  Law  96-499, 
the  Omnibus  Budget  Reconciliation  Act  of  1980,  from  being  applied 
retroactively. 

Section  952  of  Public  Law  95-499  requires  the  Secretary  of  HHS 
or  the  Comptroller  General  to  have  access  to  the  books  and  records 
of  subcontractors  who  supply  providers  with  goods  and  services 
valued  at  $10,000  or  more  over  a  12-month  period.  The  law  directs 
the  Secretary  to  prescribe  in  regulations  the  procedures  and  crite- 
ria to  be  used  in  obtaining  access  to  such  books  and  records. 

The  provision  would  become  effective  upon  enactment. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion, with  a  modification  which  would  prohibit  the  regulations 
from  being  applied  retroactively  unless  such  regulations  are  issued 
in  final  form  prior  to  January  1,  1983,  preceded  by  a  comment 
period  of  no  less  than  60  days. 

31.  Health  Care  Financing  Administration/private  sector  utiliza- 
tion review  initiative 

Senate  amendment 
No  provision. 

House  bill 
No  provision. 

Conference  agreement 

Under  the  conference  agreement,  the  Secretary  of  HHS  would  be 
required  by  statute  to  undertake  an  initiative  to  improve  medical 
review  by  intermediaries  and  carriers  under  Title  XVIII  of  the 
Social  Security  Act  and  to  encourage  similar  review  efforts  and  uti- 
lization control  activities  by  private  insurers  and  other  private  en- 
tities. The  medicare  initiatives  shall  include  the  development  of 
fiscal  targets  and  evaluation  of  the  performance  of  intermediaries 
and  carriers  with  respect  to  the  identification  and  reduction  of  un- 
necessary utilization  of  health  services. 

It  is  the  intent  of  the  conferees  that,  where  such  review  activity 
results  in  denial  of  payment  to  institutional  and  other  providers 
under  medicare,  such  providers  shall  be  prohibited  from  collecting 
any  payments  from  beneficiaries  (in  excess  of  those  otherwise  pro- 
vided for  under  current  medicare  law.) 
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32.  Special  part  B  enrollment  without  penalty  (Merchant  Seamen) 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  establishes  a  special  enrollment 
period  for  medicare  part  B  beginning  on  the  first  day  of  the  first 
month  beginning  at  least  20  days  following  enactment,  and  ending 
on  December  31,  1982.  During  that  period,  otherwise  eligible  mer- 
chant seamen  and  other  individuals  would  have  a  one-time  oppor- 
tunity to  enroll  in  part  B  without  incurring  the  current  law  penal- 
ty of  higher  premium  payments  for  delayed  enrollment. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion, modified  to  provide  the  special  open  enrollment  period  for 
merchant  seamen  only. 

Subtitle  B — Medicaid  Provisions 
1.  Copayments  by  medicaid  recipients 
Senate  amendment 

The  Senate  amendment  permits  States  to  impose  nominal  copay- 
ments on  all  beneficiaries  for  all  services  with  certain  exceptions. 
The  Senate  provision  provides  for  the  following  limitations  on  co- 
payments: 

(a)  Precludes  States  from  imposing  such  charges  with  respect 
to  inpatient  hospital  services  and  mandatory  ambulatory  serv- 
ices for  categorically  needy  children  under  18  and  services  re- 
lated to  the  pregnancy  of  categorically  needy  women,  and  per- 
mits States  similarly  to  exclude  medically  needy  children  and 
pregnant  women  from  copayments. 

(b)  Precludes  States  from  imposing  copayments  with  respect 
to  all  services  provided  to  categorically  needy  SNF/ICF  pa- 
tients; permits  States  to  exempt  medically  needy  SNF/ICF  pa- 
tients from  copayments. 

(c)  Precludes  States  from  imposing  copayments  on  emergency 
services  for  categorically  needy  persons. 

(d)  Permits  States  to  exempt  all  HMO  enrollees  from  copay- 
ments. 

The  provision  would  be  effective  on  enactment. 
House  committee  provision 

The  House  Committee  provision  permits  States  to  impose  nomi- 
nal copayments  on  all  beneficiaries  for  all  services  with  certain  ex- 
ceptions. The  provision  specifies  a  $1  maximum  allowable  copay- 
ment  amount  for  hospital,  physician,  outpatient,  and  clinic  services 
for  the  categorically  needy;  copayments  of  up  to  $4  would  be  al- 
lowed for  non-emergency  services  in  emergency  rooms. 

The  provision  also  provides  for  the  following  limitations  on  co- 
payments: 
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(a)  Precludes  States  from  imposing  charges  with  respect  to 
all  services  for  categorically  needy  and  medically  needy  preg- 
nant women  and  children  under  21. 

(b)  Precludes  States  from  imposing  copayments  with  respect 
to  all  services  provided  to  categorically  needy  SNF/ICF  pa- 
tients. 

(c)  Precludes  States  from  imposing  copayments  on  emergency 
services  for  categorically  needy  and  medically  needy  persons. 

(d)  Precludes  States  from  imposing  copayments  on  categori- 
cally needy  recipients  enrolled  in  an  HMO. 

(e)  Precludes  States  from  imposing  copayments  on  family 
planning  services. 

The  House  provision  would  be  effective  October  1,  1982. 

Conference  agreement 

The  conference  agreement  is  similar  to  the  Senate  provision  with 
modifications.  The  conference  agreement  specifies,  with  one  excep- 
tion, that  all  copayments  must  be  nominal  in  amount.  The  confer- 
ees intend  that  the  existing  regulations  defining  ' 'nominal"  will 
continue  to  serve  as  the  basis  for  determining  whether  proposed  co- 
payment  charges  meet  the  statutory  requirements.  If  the  Secretary 
determines  in  the  future  that  adjustments  to  the  current  regula- 
tions are  to  be  made,  it  is  the  intention  of  the  conferees  that  the 
levels  of  cash  assistance  in  the  States  should  be  considered.  The 
conferees  recognize  that  persons  depending  on  cash  assistance  have 
little  available  income  to  make  copayments,  and  the  standards  for 
nominality  should  be  such  that  the  copayments  do  not  serve  as  a 
barrier  to  receipt  of  necesssary  medical  services.  The  conferees 
intend  that  the  Secretary,  in  promulgating  regulations  implement- 
ing this  provision,  adhere  to  the  requirements  for  notice  and  oppor- 
tunity for  comment  under  the  Administrative  Procedures  Act,  5 
U.S.C.  553(a)(2),  including  the  issuance  of  a  notice  of  proposed  rule- 
making. The  Secretary  may  not  redelegate  the  definition  of  ' 'nom- 
inality" to  the  States. 

The  "nominal"  requirement  cannot  be  waived  except  for  demon- 
stration under  tightly  limited  circumstances,  with  one  exception. 
The  Secretary  could  waive  the  requirement  limiting  copayments  to 
nominal  amounts  in  the  case  of  nonemergency  services  in  emergen- 
cy rooms  where  the  State  has  established  to  the  satisfaction  of  the 
Secretary  that  alternative  sources  of  nonemergency  outpatient 
services  are  actually  available  and  accessible.  Where  the  Secretary 
is  satisfied  that  such  conditions  have  been  met,  and  a  waiver  has 
been  granted,  the  State  may  impose  a  charge  up  to  twice  the 
amount  defined  as  nominal  by  the  Secretary  in  regulations. 

The  conference  agreement  precludes  States  from  imposing  copay- 
ments on  children  under  age  18;  States  may  provide  that  no  copay- 
ments would  be  imposed  for  children  aged  18  to  21.  The  agreement 
also  precludes  States  from  imposing  copayments  on  services  related 
to  pregnancy  (including  prenatal,  delivery,  and  post  partum  serv- 
ices). States  may  at  their  option  provide  that  no  copayments  would 
be  imposed  for  any  service  provided  to  pregnant  women.  These 
limitations  would  apply  to  both  categorically  needy  and  medically 
needy  persons. 
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The  conference  agreement  bars  States  from  imposing  copayments 
on  all  services  provided  to  inpatients  in  SNF's  and  ICF's  who  are 
required  to  spend  all  their  income  for  medical  expenses  except  for 
the  amount  exempted  under  the  State  standard  for  personal  needs 
(which  cannot  be  less  than  the  SSI  payment  for  persons  in  medical 
institutions,  and  which  may  be  more).  This  prohibition  on  copay- 
ments also  extends  both  to  the  categorically  needy  and  medically 
needy  population  groups. 

The  conference  agreement  bars  States  from  imposing  copayments 
on  categorically  needy  HMO  enrollees.  States  may  also  exempt 
medically  needy  HMO  enrollees  from  such  charges. 

With  these  exceptions,  the  conference  agreement  makes  no 
changes  in  the  comparability  requirements  of  current  law. 

Additionally,  the  agreement  provides  that  copayments  may  not 
be  imposed  on  family  planning  services  or  emergency  services  for 
either  categorically  needy  or  medically  needy  individuals. 

The  conference  agreement  is  designed  to  allow  States  to  deter 
unnecessary  utilization  while  not  imposing  an  unreasonable  hard- 
ship on  beneficiaries.  The  conference  agreement  therefore  includes 
a  provision  which  specifies  that  no  provider  participating  under 
medicaid  may  deny  care  or  services  to  an  individual  because  of  his 
or  her  inability  to  pay  the  required  cost-sharing  charges.  This  does 
not  excuse  the  beneficiary  from  liability  for  paying  such  charges. 

2.  Elimination  of  Federal  matching  for  medicare  part  B  buy-in 

Senate  amendment 

The  Senate  amendment  eliminates  Federal  matching  for  all 
medicare  part  B  premium  payments.  Most  State  medicaid  plans 
currently  make  the  monthly  medicare  part  B  premium  payment 
for  their  dual  eligible  beneficiaries  under  a  '  'buy-in' '  agreement. 
Federal  matching  for  premium  payments  is  only  available  for  the 
cash  assistance  groups. 

The  provision  is  effective  with  respect  to  premiums  due  for 
months  after  September  1982. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  does  not  include  the  Senate  provision. 

3.  Modifications  in  Lien  Provision 

(A)  LIENS 

Senate  amendment 

The  Senate  amendment  allows  States  to  impose  liens  on  the  real 
property,  including  the  home,  of  institutionalized  medicaid  recipi- 
ents who  fail  to  make  a  showing  that  they  reasonably  expect  to  be 
discharged  from  a  nursing  home  or  other  long-term  medical  institu- 
tion and  return  home. 

The  Senate  amendment  specifies  that  the  lien  could  not  be  fore- 
closed (and  States  could  not  recover  the  cost  of  medical  assistance 
provided)  until  the  recipient  voluntarily  chooses  to  sell  the  proper- 
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ty,  or,  until  after  the  recipient's  death,  and  the  death  of  the  surviv- 
ing spouse  and/ or  any  children  who  are  under  21,  blind  or  dis- 
abled. 

House  committee  provision 

The  House  Committee  provision  allows  States  to  impose  liens  on 
real  property,  including  the  home,  of  institutionalized  medicaid  re- 
cipients who  the  State  establishes  are  reasonably  likely  to  remain 
in  a  nursing  home  for  the  remainder  of  their  lives. 

The  House  Committee  provision  is  similar  to  the  Senate  provi- 
sion with  respect  to  allowable  foreclosure  actions.  However,  it 
specifies  that  the  State  could  also  not  execute  a  lien  while  a  recipi- 
ent's sibling,  son,  or  daughter  is  lawfully  residing  in  the  home  and 
was  living  in  the  home  for  at  least  one  year  immediately  prior  to 
the  recipient's  admission  to  the  nursing  home.  Further,  if  the  home 
is  sold  before  the  lien  is  executed,  the  proceeds  would  be  put  in 
trust  and  used  to  meet  the  support  needs  of  the  spouse  and  minor 
or  disabled  child. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
modifications.  States  are  allowed  to  impose  liens  on  real  property, 
including  the  home,  of  institutionalized  medicaid  beneficiaries  who 
the  State  determines,  after  notice  and  opportunity  for  a  hearing, 
are  reasonably  likely  to  remain  in  a  nursing  home  for  the  remain- 
der of  their  lives.  The  burden  of  proof  in  this  determination,  which 
is  to  be  conducted  in  accordance  with  procedures  established  by  the 
State,  is  on  the  State.  States  are  noi;  authorized  to  impose  liens  on 
the  homes  of  beneficiaries  if  the  spouse,  or  blind,  disabled  or  de- 
pendent child  is  residing  in  the  home,  or  if  a  beneficiary's  sibling  is 
residing  in  the  home  who  has  equity  in  the  home  and  who  has 
lived  there  continuously  since  at  least  one  year  prior  to  the  benefi- 
ciary's admission  to  the  nursing  home. 

The  agreement  further  specifies  that  while  a  State  may  impose  a 
lien,  it  may  not  foreclose  upon  the  property  while  a  beneficiary's 
adult  son  or  daughter  is  residing  in  the  home  if  he  or  she  (1)  has 
lived  in  the  home  continuously  for  at  least  two  years  prior  to  the 
beneficiary's  admission  to  the  nursing  home;  and  (2)  has  provided 
care  to  the  beneficiary  that  permitted  the  individual  to  delay 
institutionalization;  or  if  a  sibling,  even  though  without  equity  in 
the  home,  has  lived  there  continuously  since  at  least  one  year  prior 
to  the  beneficiary's  institutionalization. 

(B)  TRANSFER  OF  ASSETS 

Senate  amendment 

The  Senate  amendment  allows  States  to  deny  medicaid  eligibility 
for  24  months  and  (at  State  option)  for  a  longer  period  to  persons 
who  dispose  of  their  homes  for  less  than  fair  market  value,  within 
24  months  prior  to  admission  to  an  institution  even  though  such 
disposal  would  not  make  them  ineligible  for  SSI. 

States  could  either  deny  eligibility  to  all  such  individuals  for  pe- 
riods reasonably  related  to  the  uncompensated  value,  or  they  could 
deny  eligibility  in  all  cases  for  a  minimum  of  24  months,  with  the 
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option  to  provide  for  longer  periods  of  ineligibility  in  the  case  of 
individuals  who  disposed  of  homes  worth  substantial  amounts.  The 
provision  would  not  apply  in  the  case  of  individuals  who  reason- 
ably expected  to  be  discharged  from  the  medical  institution  and 
return  home;  individuals  who  demonstrated  that  they  had  intended 
to  obtain  fair  market  value  or  other  valuable  consideration  in  ex- 
change for  their  homes;  or  individuals  who  transferred  title  to 
their  homes  to  a  spouse  or  a  minor  or  handicapped  child.  The  State 
could  also  make  an  exception  in  other  cases  where  undue  hardship 
would  otherwise  result. 

House  committee  provision 

The  House  Committee  provision  is  similar  to  the  Senate  amend- 
ment. However,  the  provision  applies  to  transfers  for  less  than  fair 
market  value  within  24  months  prior  to  application  for  benefits.  In 
addition,  the  provision  allows  States  to  deny  medicaid  coverage  for 
a  period  computed  in  a  manner  such  that  the  cost  of  the  services 
that  would  otherwise  be  provided  to  the  individual  during  this 
period  bears  a  reasonable  relationship  to  the  amount  of  the  uncom- 
pensated value  of  the  home.  The  period  of  ineligibility  would  begin 
with  the  month  in  which  the  home  was  disposed  of. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
modifications  to  specify  that  the  period  of  ineligibility  is  24  months 
from  the  date  of  transfer,  except  that  States:  (a)  are  allowed  to 
deny  eligibility  for  a  longer  period  if  the  uncompensated  value  of 
the  home  is  greater  than  the  cost  of  24  months  of  medicaid  bene- 
fits; and  Ob)  are  required  to  set  a  shorter  time  period  if  the  uncom- 
pensated value  of  the  home  is  less  than  24  months  of  medicaid 
benefits.  Under  either  circumstance,  the  period  of  eligibility  delay 
must  be  related  to  the  uncompensated  value  of  the  home,  based  on 
the  beneficiary's  equity,  and  the  cost  of  medicaid  benefits.  The  pro- 
vision applies  to  transfers  for  less  than  fair  market  value  occurring 
up  to  24  months  prior  to  application  for  medicaid  benefits. 

The  conference  agreement  also  amends  existing  law  transfer  of 
assets  policy  by  allowing  a  State  to  waive  the  delay  of  medicaid  eli- 
gibility in  cases  of  undue  hardship.  The  conferees  also  note  that 
the  change  in  SSI  policy  which  exempts  burial  spaces  and  certain 
policies  from  an  individual's  resources  (see  item  No.  6  of  Subtitle  F) 
has  the  effect  of  also  exempting  such  items  from  an  individual's  re- 
sources for  purposes  of  determining  medicaid  eligibility  in  most 
States. 

(C)  EFFECTIVE  DATE 

Senate  amendment 

The  Senate  amendment  is  effective  on  enactment. 

House  committee  provision 

The  House  Committee  provision  applies  to  applications  for  assist- 
ance filed  on  or  after  October  1,  1982. 
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Conference  agreement 

The  conference  agreement  specifies  enactment  as  the  effective 
date  for  the  lien  provisions  and  specifies  that  the  provision  applies 
with  respect  to  transfers  of  assets  occurring  after  the  date  of  enact- 
ment. 

4.  Limitation  on  Federal  financial  participation  in  erroneous 

medical  assistance  expenditures 

Senate  amendment 

The  Senate  amendment  deletes  the  Medicaid  error  rate  provi- 
sions and  penalties  incorporated  in  the  1980  Appropriations  Act 
and  substitutes  language  establishing  a  3  percent  target  error  rate 
for  quarters  beginning  after  March  30,  1983.  The  provision  provides 
that  prospective  fiscal  sanctions  are  to  be  applied  beginning  in  the 
second  half  of  FY83  for  States  which  have  error  rates  exceeding  3 
percent.  The  Secretary  is  provided  discretion  in  applying  the  fiscal 
penalties,  in  whole  or  in  part,  for  a  State  which  has  made  good 
faith  efforts  to  meet  the  target.  The  provision  is  effective  on  enact- 
ment. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  provision  with 
modifications.  Technical  errors,  i.e.,  errors  which  if  corrected  would 
not  have  made  a  difference  in  the  amount  of  medical  assistance 
paid,  would  be  excluded  from  the  calculation.  The  agreement  speci- 
fies that  where  errors  are  made  relating  to  amounts  of  medical  ex- 
penses that  must  be  incurred  to  establish  Medicaid  eligibility  (the 
' 'spend-down"  requirement),  only  the  smaller  of  the  amount  of 
medical  assistance  provided  or  the  amount  of  the  spend-down  that 
was  miscalculated  shall  be  determined  to  be  an  erroneous  payment. 
Further,  errors  in  determination  of  resources  are  treated  in  a  simi- 
lar manner:  only  the  smaller  of  the  amount  of  medical  assistance 
provided  or  the  amount  of  miscalculation  of  the  resource  which  ex- 
ceeded the  allowable  resource  level  will  be  counted  as  an  erroneous 
payment. 

5.  Optional  medicaid  coverage  for  individuals  who  would  have 

qualified  for  AFDC  but  for  amendments  to  the  earned  income 
disregard  and  related  provisions 

Senate  amendment 

The  Senate  amendment  allows  States  to  continue  medicaid  cover- 
age for  working  families  who  are  made  ineligible  for  AFDC  as  a 
result  of  certain  changes  made  by  the  Omnibus  Budget  Reconcili- 
ation Act  of  1981.  (Public  Law  97-35).  These  changes,  relating  to 
the  earned  income  disregard  and  work  expense  deductions,  resulted 
in  the  loss  of  AFDC  eligibility,  and  therefore  automatic  medicaid 
coverage,  for  certain  individuals.  The  amendment  would  be  effec- 
tive for  calendar  quarters  beginning  after  the  date  of  enactment. 
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House  committee  provision 

Similar  provision. 

Conference  agreement 

The  conference  agreement  does  not  contain  the  Senate  amend- 
ment or  the  House  Committee  provision. 

6.  Medicaid  coverage  of  home  care  of  certain  disabled  children 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  provides  States  with  the  option 
of  covering  under  Medicaid  certain  disabled  children  age  18  or 
under  who  are  living  at  home.  A  State  could  extend  such  protec- 
tion to  an  individual  who  would  be  eligible  for  SSI,  and  therefore 
Medicaid,  if  he  was  in  a  medical  institution.  Further,  the  State 
must  determine  that:  (a)  the  child  requires  the  level  of  care  pro- 
vided in  an  institution;  (b)  it  is  appropriate  to  provide  such  care 
outside  of  the  institution;  and  (c)  the  estimated  cost  of  care  at  home 
is  no  more  expensive  than  the  estimated  cost  of  institutional  care. 

Conference  agreement 

The  conference  agreement  includes  the  House  committee  provi- 
sion. 

7.  Technical  corrections  relating  to  medicaid 

Senate  amendment 

The  Senate  amendment  makes  technical  changes  in  Public  Law 
97-35. 

House  committee  provision 

The  House  committee  provision  includes  identical  technical 
changes  with  one  additional  provision  specifying  that  the  Secretary 
is  not  authorized  to  waive  the  requirements  for  State  contracting 
on  a  risk  basis  with  HMO's  and  other  prepaid  entities  found  in  sec- 
tion 1903(m)  of  the  Social  Security  Act. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  provision  with  a 
modification  to  delete  the  Secretary's  authority  to  waive  the  sec- 
tion 1903(m)  requirements.  However,  the  conferees  recognize  that 
some  waivers  of  section  1903(m)  have  already  been  granted.  In 
order  to  minimize  the  disruption  of  arrangements  which  have  al- 
ready been  implemented  under  these  waivers,  the  conference 
agreement  specifies  that  the  limitation  on  the  Secretary's  waiver 
authority  shall  not  apply  where  a  waiver  was  granted  by  the  Secre- 
tary and  the  waivered  arrangements  were  in  effect  prior  to  August 
10,  1982.  This  exemption  extends  only  for  the  period  for  which  the 
waiver  was  initially  approved. 

It  is  understanding  of  the  conferees  that  the  types  of  entities  sub- 
ject to  the  requirements  of  section  1903(m)  would  not  include  con- 
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tractual  arrangements  between  the  State  and  an  individual  physi- 
cian, or  a  group  of  physicians,  under  which  (1)  case  management  is 
the  primary  purpose;  (2)  hospital  services  are  not  provided  directly 
by,  or  under  contract  for  payment  to,  such  physician  or  physician 
group;  (3)  the  physician  or  physician  group  receives  at  least  25%  of 
its  gross  revenues  from  non-Medicaid  and  non-Medicare  patients 
(through  fee-for-service  or  other  reimbursement  methods);  (4)  the 
Medicaid  revenues  that  the  physician  or  physician  group  would 
otherwise  receive  from  the  arrangement  will  not  increase  more 
than  20%  as  a  result  of  a  decrease  in  the  use  by  beneficiaries 
under  management  of  hospital  and  other  covered  services;  and  (5) 
primary  care  services  are  available  on  a  24-hour  basis. 

The  conference  agreement  makes  explicit  current  law  related  to 
coverage  of  the  optional  categorically  needy,  as  reflected  in  current 
regulations  at  42  CFR  §  435.210  et  seq.  The  conferees  do  not  intend 
any  change  in  current  law  through  this  recodification. 

8.  Medicaid  funding  in  American  Samoa 

Senate  amendment 
No  provision. 

House  bill 
No  provision. 

Conference  agreement 

The  conferees  agreed  to  a  provision  providing  medicaid  funding 
to  the  territory  of  American  Samoa.  Federal  matching  of  50  per- 
cent of  expenditures  would  be  authorized,  up  to  a  maximum  Feder- 
al contribution  of  $750,000  per  year.  Due  to  the  unique  circum- 
stances in  the  health  system  in  American  Samoa,  the  Secretary  is 
authorized  to  waive  any  provisions  of  title  XIX  except  the  require- 
ments (1)  of  State  matching,  (2)  of  the  maximum  amount  of  Federal 
funds  that  can  be  spent,  and  (3)  that  expenditures  be  for  health 
services  covered  under  the  title. 

9.  Nursing  home  deregulation  moratorium 

Senate  amendment 
No  provision. 

House  committee  provision 
No  provision. 

Conference  agreement 

The  conferees  agreed  to  a  provision  which  would  preclude  the 
Department  of  Health  and  Human  Services  from  implementing 
certain  proposed  changes  regarding  survey  and  certification  re- 
quirements for  nursing  homes  for  6  months  from  the  date  of  enact- 
ment of  this  provision.  The  intent  of  the  conferees  in  establishing 
this  moratorium  is  to  provide  opportunity  for  the  further  review, 
revision  or  withdrawal  of  the  proposed  regulations,  published  in 
the  Federal  Register  on  May  27,  1982.  The  conferees  anticipate  that 
the  Secretary  would  consult  with  the  Congress,  the  General  Ac- 
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counting  Office,  groups  representing  nursing  home  residents,  state 
survey  and  certification  agencies  and  nursing  home  operators  prior 
to  resubmitting  the  regulations.  The  conferees  do  not  intend  to  pre- 
clude courts  with  proper  jurisdiction  from  ordering  changes  in  the 
current  regulations  prior  to  the  end  of  the  moratorium. 

Subtitle  C — Utilization  and  Quality  Control  Peer  Review 

1.  Establishment  of  utilization  and  quality  control  peer  review 
program 

Senate  amendment 

The  Senate  amendment  repeals  the  existing  Professional  Stand- 
ards Review  Organization  (PSRO)  program  and  requires  the  Secre- 
tary to  enter  into  contracts  for  utilization  and  quality  control  peer 
review.  The  Secretary  would  also  be  required  to  consolidate  geo- 
graphic areas  previously  established  for  PSRO's. 

The  provision  requires  the  Secretary  to  enter  into  contracts  with 
peer  review  organizations  for  an  initial  period  of  2  years,  renew- 
able biennially.  The  organizations  must  be  composed  of,  or  have 
available  to  them,  a  substantial  number  of  licensed  doctors  of  medi- 
cine or  osteopathy  actually  practicing  in  the  area.  Priority  consid- 
eration must  be  given  to  physician-sponsored  organizations  who  are 
representative  of  the  physicians  in  the  area.  Payor  and  provider  or- 
ganizations would  be  excluded  from  consideration  during  the  first 
12  months  that  contract  applications  are  considered. 

Review  organizations,  which  can  be  proprietary  or  nonprofit, 
may  review  the  professional  activities  of  physicians,  other  practi- 
tioners and  institutional  and  noninstitutional  providers  in  provid- 
ing services  to  medicare  beneficiaries  subject  to  the  provisions  of 
these  contracts.  The  review  will  focus  on  (1)  the  necessity  and  rea- 
sonableness of  care,  (2)  quality  of  care,  and  (3)  the  appropriateness 
of  the  setting. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  follows,  with  modifications,  the  Senate 
provision  repealing  the  existing  Professional  Standards  Review  Or- 
ganization (PSRO)  program  and  requiring  the  Secretary  of  HHS  to 
enter  into  performance  contracts  for  utilization  and  quality  control 
peer  review. 

The  conference  agreement  follows  the  Senate  amendment  requir- 
ing the  Secretary  to  consolidate  existing  PSRO  review  areas.  The 
conferees  intend  that  the  Secretary,  in  consolidating  review  areas, 
shall  maximize  administrative  and  review  efficiency.  The  conferees 
intend  that  the  Secretary  will  not  teminate  small  PSRO's  that  are 
operating  effectively  and  efficiently  but  will  instead  permit  such 
PSRO's  to  contract  with  the  new  review  organization  for  that  area 
without  duplication  of  administrative  costs. 

The  conference  agreement  follows  the  Senate  amendment  re- 
garding the  conclusiveness  of  determinations  respecting  payment. 
It  is  the  understanding  of  the  conferees  that,  where  such  review  ac- 
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tivity  results  in  denial  of  payment  to  institutional  or  other  provid- 
ers under  medicare,  such  providers  will  be,  as  under  current  law, 
prohibited  from  collecting  any  payments  from  beneficiaries  in 
excess  of  those  otherwise  provided  for  under  current  medicare  law. 

The  conference  agreement  follows  the  Senate  amendment  requir- 
ing 2-year  contracts  with  peer  review  organizations  composed  of,  or 
having  available,  a  substantial  number  of  licensed  physicians  with 
a  modification  which  would: 

(a)  prohibit  contracts  with  provider  or  provider-affiliated  organi- 
zations (although  subcontracts  for  delegated  review  purposes  with 
such  organizations  would  be  permittted)  and 

(b)  provide  that  contract  termination  procedures  would  not  apply 
to  contract  nonrenewals. 

The  conferees  intend  that  review  organizations  avoid  financial 
conflicts  of  interest  with  providers  subject  to  review.  The  confer- 
ence agreement  prohibits  the  Secretary  from  entering  into  a  con- 
tract with  an  entity  which  is,  or  is  affiliated  through  management, 
ownership,  or  common  control  with,  a  health  care  facility  or  associ- 
ation of  such  facilities  whose  services  they  would  be  responsible  for 
reviewing.  The  conference  agreement  does  not,  however,  bar  a 
review  organization  from  delegating  the  review  function  to  a  pro- 
vider by  subcontract,  if  the  organization  finds  that  the  provider 
will  effectively  and  efficiently  review  itself. 

The  conference  agreement  follows  the  Senate  provision  exempt- 
ing review  organizations  from  the  Freedom  of  Information  Act  and 
establishing  disclosure  rules  for  such  organizations  that  apply  uni- 
formly to  both  public  and  private  review  activities  undertaken  by 
the  organizations,  with  a  modification  which  would: 

(a)  require  the  review  organization  to  disclose  to  the  appropriate 
State  agency  information  identifying  a  particular  practitioner  or 
provider  when,  in  the  organization's  judgment,  there  is  a  reason  to 
believe  that  a  risk  to  the  public  health  exists,  and 

(b)  require  the  review  organization  to  disclose  information  to  a 
State  or  Federal  fraud  or  abuse  agency  or  an  authorized  State  li- 
censure or  certification  agency,  but  only  at  the  request  of  such 
agency  on  a  case-by-case  basis.  This  information  could  include  insti- 
tution or  practitioner-specific  data. 

The  conference  agreement  follows  the  Senate  provision  relating 
to  the  transition  from  the  existing  PSRO  program  with  a  modifica- 
tion which  would  prohibit  the  Secretary  from  terminating  a  PSRO 
in  effect  on  the  earlier  of  September  30,  1982  or  enactment,  until 
such  time  as  the  Secretary  has  entered  into  a  contract  with  a 
review  organization  in  that  area  under  this  provision. 

The  conference  agreement  follows  the  Senate  provision  requiring 
the  Secretary  to  report  to  the  Congress  annually  with  a  modifica- 
tion requiring  the  Secretary  to  provide  information  on  the  efficien- 
cy of  payment  methodologies  used  by  the  Secretary  in  contracting 
with  review  organizations. 
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Subtitle  D — Aid  to  Families  with  Dependent  Children 

1.  Rounding  of  eligibility  and  benefit  amounts 

Senate  amendment 

The  Senate  amendment  requires  States  to  round  both  their 
AFDC  need  standard  and  actual  monthly  benefit  amounts  to  the 
next  lower  whole  dollar.  The  provision  is  effective  October  1,  1982, 
or  later  if  State  conforming  legislation  is  needed. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Effective  date  of  application;  proration  of  first  month's  benefit 

Senate  amendment 

The  Senate  amendment  prohibits  States  from  making  benefits 
payable  for  any  period  prior  to  the  date  an  application  is  filed.  Any 
payment  for  the  first  month  of  eligibility  would  be  prorated  based 
on  the  date  of  the  application.  The  provision  is  effective  October  1, 
1982,  or  later  if  State  conforming  legislation  is  needed. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  Absence  from  home  solely  by  reason  of  uniformed  service 

Senate  amendment 

Under  the  Senate  amendment,  AFDC  would  no  longer  be  payable 
to  families  if  the  parent  is  absent  solely  because  of  active  duty  in 
the  uniformed  service.  The  provision  is  effective  October  1,  1982,  or 
later  if  State  conforming  legislation  is  needed. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

4.  Sanction  for  termination  or  reduction  of  employment. 

Senate  amendment 

The  Senate  amendment  provides  the  Secretary  of  Health  and 
Human  Services  authority  to  prescribe  sanctions  for  individuals 
who  are  exempt  from  registration  for  the  work  incentive  (WIN) 
program  because  they  are  employed  30  or  more  hours  a  week,  or 
who  live  in  an  area  so  remote  from  a  WIN  program  that  their  par- 
ticipation is  precluded  if  they  refuse  a  bona  fide  offer  of  employ- 
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ment,  terminate  employment,  or  reduce  their  hours  of  employ- 
ment, without  good  cause. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

5.  Job  search 

Senate  amendment 

The  Senate  amendment  requires  State  welfare  agencies  to  estab- 
lish mandatory  employment  search  programs  for  both  applicants 
and  recipients  of  AFDC.  An  individual  who  is  required  to  register 
for  WIN  (or  who  would  be  required  to  register  except  for  remote- 
ness from  a  WIN  site)  would  be  required  to  participate  beginning 
at  the  time  of  application.  The  individual  would  also  be  required 
annually  to  participate  in  a  program  of  employment  search  after 
his  application  becomes  effective  whenever  the  State  prescribes, 
but  not  more  than  a  total  of  8  weeks  in  each  year.  An  individual 
who  fails  to  comply  with  the  employment  search  requirement, 
would  be  subject  to  sanctions  in  the  same  manner  as  under  the 
WIN  program.  (The  WIN  sanctions  provide  that  in  the  case  of  the 
principal  earner  in  an  unemployed  parent  family,  the  sanction  is 
denial  of  benefits  for  the  entire  family.  In  other  cases,  the  individu- 
al who  refuses  is  removed  from  the  grant  and  the  family's  benefit 
is  reduced.  The  sanction  period  is  3  months  in  the  case  of  a  first 
refusal  and  6  months  in  the  case  of  any  subsequent  refusals.) 

House  committee  provision 

The  committee  provision  differs  from  the  Senate  amendment  as 
follows: 

(1)  It  is  optional  with  the  States. 

(2)  It  allows  States  to  limit  participation  to  certain  groups  or 
classes  of  individuals  who  are  required  to  register  for  WIN. 

(3)  It  allows  the  State  to  shorten  the  duration  of  the  sanction 
period. 

(4)  It  includes  a  provision  which  specifically  requires  payment  to 
the  individual  of  transportation  and  other  costs  necessarily  in- 
curred. 

(5)  It  provides  50  percent  Federal  matching  for  costs  of  transpor- 
tation and  other  necessary  services. 

(6)  It  prohibits  States  from  using  the  job  search  requirement  as  a 
reason  for  any  delay  in  making  a  determination  of  an  individual's 
eligibility  or  in  issuing  a  payment  to  an  individual  who  is  other- 
wise eligible. 

(7)  It  allows  an  initial  8-week  search  period,  and  an  additional 
8-week  period  each  year  (which  could  add  up  to  16  weeks  in  the 
first  year). 
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Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion, but  with  the  Senate  effective  date  of  October  1,  1982. 

6.  Inclusion  and  exclusion  of  specified  individuals'  needs  and 
income 

(A)  ELIGIBILITY  OF  A  PARENT 

Senate  amendment 

In  determining  the  AFDC  benefit,  States  are  currently  permitted 
to  include  the  needs  of  a  parent  or  caretaker  relative  so  long  as  the 
youngest  child  is  under  age  18  (or,  at  State  option,  under  19  if  the 
child  is  in  school  and  is  expected  to  complete  his  course  of  study 
before  reaching  his  19th  birthday).  The  Senate  amendment  re- 
quires States  to  include  the  needs  of  a  parent  or  caretaker  relative, 
but  only  until  the  youngest  child  reaches  age  16.  The  income  and 
resources  of  the  ineligible  parent  would  be  counted  in  determining 
the  benefit  for  the  child.  The  State  would  continue  to  include  the 
need  of  a  parent  of  an  older  eligible  child  if  the  parent  is  unem- 
ployable. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

(B)  INCLUDE  ALL  SIBLINGS  IN  THE  AFDC  UNIT 

Senate  amendment 

Currently,  an  AFDC  family  may  choose  to  exclude  a  child  from 
the  assistance  unit  if  that  child  has  income  which  would  reduce  the 
amount  of  the  family's  benefit.  The  Senate  amendment  requires 
States  to  include  all  children  in  the  family  unit  (except  disabled 
children  receiving  SSI  benefits,  and  certain  stepbrothers  and  step- 
sisters) in  determining  the  amount  of  AFDC  for  which  the  family  is 
eligible. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

(C)  COUNTING  INCOME  OF  GRANDPARENTS 

Senate  amendment 

Currently,  the  income  of  parents  of  a  minor  child,  who  is  herself 
the  parent  of  a  child,  is  not  counted  in  determining  the  eligibility 
and  benefit  of  the  grandchild.  The  Senate  amendment  requires 
States,  when  the  AFDC  parent  is  a  minor,  to  count  the  income  of 
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the  grandparents  who  are  living  in  the  same  household  as  availa- 
ble to  the  grandchild,  after  setting  aside  certain  amounts  to  cover 
their  own  needs.  The  AFDC  payment  would  be  made  to  the  grand- 
parent. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

(D)  COUNTING  INCOME  OF  UNRELATED  INDIVIDUALS 

Senate  amendment 

Under  current  law,  the  income  of  an  unrelated  adult  in  an 
AFDC  household  may  not  be  presumed  to  be  available  to  the 
household,  and  the  welfare  agency  may  count  only  actual  contribu- 
tions which  it  knows  have  been  made  by  the  individual  to  the 
AFDC  family.  The  Senate  amendment  requires  States  to  count  the 
income  of  any  person  living  with  the  child  who  is  not  related  to  the 
child  or  parent  or  to  any  other  individual  living  in  the  household. 
The  income  of  the  unrelated  individual  would  be  considered  availa- 
ble to  the  AFDC  family,  after  setting  aside  certain  amounts  to 
cover  the  needs  of  the  unrelated  person  and  any  dependents. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

7.  Repeal  of  emergency  assistance  program 
Senate  amendment 

The  emergency  assistance  program  provides  50  percent  matching 
for  emergency  assistance  (in  the  form  of  cash,  medical  care,  or 
services)  to  families  with  children,  including  both  AFDC  and  non- 
AFDC  families.  Assistance  may  be  provided  for  no  more  than  30 
days  in  any  12  month  period.  The  program  is  optional  with  the 
States.  Under  the  Senate  amendment,  this  program  would  be  re- 
pealed, effective  October  1,  1982. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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8.  Proration  of  standard  amount  for  shelter  and  utilities 

Senate  amendment 

AFDC  regulations  generally  prohibit  the  States  from  prorating 
or  otherwise  reducing  the  AFDC  benefit  solely  because  of  the  pres- 
ence in  the  household  of  an  individual  who  is  not  legally  responsi- 
ble to  support  the  family.  This  general  prohibition  was  modified  in 
Public  Law  96-272  to  allow  States  to  prorate  the  shelter  and  utili- 
ties portion  of  the  AFDC  benefit  in  the  case  of  "child  only"  family 
units,  i.e.,  when  the  caretaker  is  not  eligible  for  assistance. 

The  Senate  amendment  allows  States  to  prorate  the  portion  of 
the  AFDC  grant  for  shelter  and  utilities  whenever  the  assistance 
unit  shares  the  household  with  other  individuals.  The  amendment 
gives  States  flexibility  in  determining  how  the  proration  provision 
would  be  applied.  It  requires  that  proration  be  accomplished  "on  a 
reasonable  basis,"  and  in  a  manner  and  under  circumstances  pre- 
scribed by  the  State.  States  could  not  prorate  in  the  case  of  a  re- 
cipient of  Supplemental  Security  Income  benefits  to  whom  the  one- 
third  reduction  applies.  (The  one-third  reduction  in  the  SSI  benefit 
occurs  when  individuals  are  determined  to  be  living  in  the  house- 
hold of  another  and  receiving  in-kind  income  in  the  form  of  food 
and  shelter.)  The  effective  date  is  October  1,  1982. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

9.  Limitation  on  Federal  financial  participation  in  erroneous  as- 

sistance expenditures 

Senate  amendment 

Under  current  law,  the  "Michel  amendment"  requires  States  to 
reduce  their  AFDC  payment  error  rate  to  4  percent  by  September 
30,  1982.  Regulations  require  the  States  to  achieve  one-third  prog- 
ress toward  the  4-percent  payment  error  rate  (measured  from  their 
error  rate  for  the  base  period  April-September  1978)  by  September 
30,  1980,  and  two-thirds  progress  by  September  30,  1981.  The  4-per- 
cent goal  is  the  standard  for  all  assessment  periods  after  Septem- 
ber 30,  1982.  States  may  be  sanctioned  by  being  required  to  repay 
the  Federal  Government  the  Federal  cost  of  improperly  paid  bene- 
fits, as  determined  by  quality  control  surveys.  The  Secretary  may 
waive  sanctions  where  he  determines,  in  certain  limited  cases,  that 
a  State  is  unable  to  reach  the  required  reduction  in  a  given  year 
despite  a  good  faith  effort. 

The  amendment  continues  the  4-percent  error  rate  tolerance 
level  for  fiscal  year  1983  and  reduces  it  to  3  percent  for  fiscal  year 
1984  and  years  thereafter.  Until  April  1,  1983,  any  sanctions  would 
continue  to  be  applied  under  the  existing  authority  of  the  Michel 
amendment.  Starting  on  that  date  a  new  sanction  authority  would 
be  established,  under  which  Federal  payments  to  the  States  for 
AFDC  matching  will  be  reduced  each  quarter  on  a  current  basis  to 
reflect  the  Secretary's  estimates  as  to  the  error  rate  prevailing  in 
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the  State  program  during  that  quarter.  If  the  Secretary's  estimates 
are  incorrect  appropriate  adjustments  would  be  made  in  subse- 
quent grants.  The  present  authority  of  the  Secretary  to  waive  the 
sanctions  in  limited  cases  where  he  finds  that  States  have  failed  to 
meet  the  target  error  rates  despite  a  good  faith  effort  to  do  so 
would  be  continued. 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  includes  the  Senate  provision  which 
continues  the  4-percent  error  rate  tolerance  level  for  fiscal  year 
1983  and  reduces  it  to  3  percent  for  1984  and  years  thereafter. 
However,  the  conference  agreement  does  not  include  the  provisions 
which  would  give  the  Secretary  of  HHS  the  authority  to  reduce 
Federal  matching  each  quarter  on  a  prospective  basis  to  reflect  his 
estimates  as  to  the  error  rate  estimated  in  the  State  program 
during  that  quarter. 

10.  Households  headed  by  minor  parents 

Senate  amendment 

The  Senate  amendment  provides  that,  in  order  to  qualify  for 
AFDC  benefits,  a  minor  parent  and  her  child  would  have  to  reside 
in  the  home  of  the  minor  parent's  own  parent  or  guardian.  This 
requirement  would  not  apply  where:  the  minor  parent  was  married 
at  the  time  of  (or  any  time  prior  to)  application  for  benefits;  the 
minor  parent  has  no  parent  or  legal  guardian  who  is  living  and 
whose  whereabouts  are  known;  the  State  agency  determines  that 
the  health  and  safety  of  the  minor  parent  or  child  would  be  seri- 
ously jeopardized  if  they  lived  in  the  same  residence  with  the 
parent  or  legal  guardian;  or,  the  minor  parent  lived  apart  from  the 
parent  or  legal  guardian  for  a  period  of  at  least  one  year  prior  to 
the  birth  of  the  child. 

House  bill 
No  provision. 

Conference  agreement 
The  Senate  recedes. 

11.  Exclusion  from  income  of  certain  State  payments 

Senate  amendment 

A  provision  in  the  1981  Reconciliation  Act  (P.L.  97-35)  required 
States  to  determine  AFDC  benefits  on  the  basis  of  the  family's 
income  in  the  preceding  month.  Under  certain  circumstances,  pay- 
ment may  be  determined  on  the  basis  of  income  in  the  second  pre- 
ceding month.  This  may  be  necessary,  for  example,  when  the  pay- 
ment date  is  in  the  first  week  of  the  month  and  the  State  needs 
time  to  process  the  monthly  report  of  income  which  must  be  sub- 
mitted by  the  recipient.  In  either  case,  States  may  wish  to  supple- 
ment the  AFDC  payment  with  a  non-Federally  matched  State  pay- 
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ment  in  certain  situations — for  example,  when  a  family  loses  em- 
ployment and  suffers  an  immediate  loss  of  income.  Under  present 
law,  however,  if  the  State  decides  to  assist  a  family  during  a  pay- 
ment adjustment  lag,  any  supplement  which  it  pays  to  the  family 
is  counted  as  income  for  the  purpose  of  computing  the  following 
month's  AFDC  check. 

The  Senate  amendment  allows  States  to  compensate  for  payment 
adjustment  lags  by  excluding  from  the  calculation  of  AFDC  benefit 
amounts  any  payments  which  are  determined  to  have  been  paid  by 
the  State  in  recognition  of  the  difference  between  the  current  or 
anticipated  needs  of  the  family  for  a  month  based  upon  actual 
income  for  the  month,  and  the  needs  of  the  family  as  determined 
under  the  retrospective  accounting  procedure.  The  effective  date  is 
October  1,  1982. 

House  committee  provision 
The  provision  is  the  same  (with  technical  differences). 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

12.  Extension  of  time  for  States  to  establish  a  work  incentive 
demonstration  program 

Senate  amendment 

The  1981  Reconciliation  Act  (P.L.  97-35)  included  a  provision 
authorizing  States  to  operate  3-year  demonstration  programs  as  al- 
ternatives to  the  current  WIN  program.  The  demonstration  is 
aimed  at  testing  single-agency  administration  and  must  be  operat- 
ed under  the  direction  of  the  State  welfare  agency.  The  legislation 
required  States  to  submit  an  application  to  the  Secretary  of  HHS 
specifying  intent  to  operate  a  WIN  demonstration  program.  This 
application  had  to  be  submitted  within  60  days  after  enactment. 

The  Senate  amendment  allows  States  a  period  of  tv/o  additional 
years  in  which  to  exercise  their  option  to  operate  a  WIN  demon- 
stration program.  This  would  give  the  States  until  June  30,  1984  to 
make  this  decision.  The  authority  which  the  Secretary  now  has  to 
waive  requirements  for  participation  in  WIN  would  be  extended  to 
the  demonstration  programs.  The  provision  is  effective  upon  enact- 
ment. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

13.  Exclusion  from  income 

Senate  amendment 
No  provision. 
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House  committee  provision 

Under  current  law,  income  received  by  an  AFDC  household  is 
generally  counted  as  income  in  determining  eligibility  for  and 
amount  of  assistance,  unless  specifically  excluded.  The  Department 
of  Health  and  Human  Services  has  not  in  the  past  required  that 
certain  State  payments  be  considered  income  for  purposes  of  deter- 
mining AFDC  eligibility  or  amount  of  benefits.  These  are  payments 
that  are  financed  wholly  from  State  funds  to  meet  the  needs  of 
children  receiving  AFDC  which  are  not  met  by  the  regular  pay- 
ment. 

The  committee  provision  allows  States  to  continue  to  exclude 
from  countable  income,  both  in  the  month  of  receipt  and  in  future 
months,  certain  special  payments  made  by  a  State  to  AFDC  house- 
holds. To  qualify  for  such  an  exclusion,  the  payments  must  have 
been  originally  authorized  by  State  statute  prior  to  January  1, 
1979;  be  paid  entirely  from  State  funds  by  the  State  agency  admin- 
istering the  AFDC  program;  and  be  provided  to  meet  the  needs  of 
AFDC  children.  The  effective  date  is  October  1,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion, effective  upon  enactment. 

14.  Technical  amendments  to  social  services  and  foster  care 
Senate  amendment 
No  provision. 
House  bill 

(1)  The  1981  Reconciliation  Act  (P.L.  97-35)  unintentionally  re- 
pealed the  authority  for  Puerto  Rico,  Guam,  the  Virgin  Islands, 
and  the  Northern  Mariana  Islands  to  finance  social  services  from 
funds  received  under  the  cash  assistance  titles,  and  provided  that 
these  territories  are  eligible  for  funds  for  social  services  only  under 
the  title  XX  social  services  block  grant. 

(2)  The  formula  for  allocating  funds  to  the  States  and  territories 
under  the  title  XX  social  services  block  grant  program  could  be  in- 
terpreted in  such  a  way  that  a  portion  of  the  funds  are  not  availa- 
ble for  allocation  to  any  jurisdiction. 

(3)  There  are  inconsistencies  between  titles  XI  and  XX  of  the 
Social  Security  Act  as  to  jurisdictions  eligible  for  title  XX  funds. 

(4)  Public  Law  97-35  incorrectly  referenced  child  day  care  in- 
stead of  foster  care  standards  in  the  requirements  that  States  have 
standards  for  foster  family  home  or  child  care  institutions  under 
their  title  IV-E  foster  care  program. 

The  House  bill  makes  the  following  technical  corrections: 

(1)  Restores  the  option  to  Puerto  Rico,  Guam,  the  Virgin  Islands, 
and  the  Northern  Mariana  Islands  to  use  funds  available  under  the 
cash  assistance  titles  for  social  services. 

(2)  Insures  that  all  the  title  XX  funds  under  the  ceiling  are  avail- 
able for  allotment  to  the  States  and  other  jurisdictions. 

(3)  Makes  the  title  XI  definition  of  the  term  "State,"  as  it  per- 
tains to  title  XX  funding,  consistent  with  the  list  of  jurisdictions 
cited  in  title  XX  as  eligible  for  funds  under  the  allotment  formula. 
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(4)  Incorporates  into  the  title  IV-E  foster  care  law  the  same 
standards  for  foster  care  as  were  previously  required.  (Under  prior 
law  these  standards  were  incorporated  by  reference  to  the  stand- 
ards in  title  XX  which  were  in  effect  prior  to  Public  Law  97-35.) 
The  effective  date  is  October  1,  1981. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

Subtitle  E — Child  Support  Enforcement 

1.  Fee  for  services  to  non-AFDC  families 

Senate  amendment 

Prior  lav/  allowed  States  to  provide  child  support  enforcement 
services  to  non-AFDC  families  without  charge  or  to  recover  costs  of 
serving  such  familes  by  charging  the  custodial  parent  an  applica- 
tion fee  of  up  to  $20,  and  by  retaining  a  portion  of  any  child  sup- 
port payments  which  were  collected. 

An  amendment  to  the  1981  Reconciliation  Act  replaced  this  op- 
tional provision  with  a  requirement  that  States  impose  a  fee  equal 
to  10  percent  of  the  support  owed,  to  be  charged  against  the  absent 
parent  and  added  to  the  amount  of  the  collection. 

The  Senate  amendment  repeals  the  Reconciliation  Act  amend- 
ment and  restores  the  fee  provisions  of  prior  law  under  which 
States  had  an  option  as  to  whether  or  not  to  charge  for  the  costs  of 
non-AFDC  child  support.  It  gives  States  the  additional  option  of  al- 
lowing them  to  recover  costs  either  from  the  absent  parent  or  from 
the  custodial  parent. 

If  a  State  elects  to  collect  from  the  custodial  parent  (by  deducting 
the  costs  from  the  amount  of  child  support  which  is  collected)  the 
State  must  have  in  effect  a  procedure  under  which  the  court  or 
other  entity  which  determines  the  amount  of  the  support  obliga- 
tion will  be  notified  of  the  amount  by  which  any  support  collection 
will  be  reduced  to  reimburse  the  costs  of  collection.  The  effective 
date  is  August  13,  1981. 

House  bill 

The  House  bill  includes  the  same  provision  but  without  the  re- 
quirement of  notification  to  the  court. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Allotments  from  pay  for  child  and  spousal  support  owed  by 

members  of  the  uniformed  services  on  active  duty 

Senate  amendment 

The  Senate  amendment  adds  a  new  section  to  title  IV-D  of  the 
Social  Security  Act  to  require  allotments  from  the  pay  and  allow- 
ances of  any  member  of  the  uniformed  service  (on  active  duty) 
when  he  fails  to  make  child  (or  child  and  spousal)  support  pay- 
ments. The  requirement  would  arise  when  the  servicemember 
failed  to  make  support  payments  in  an  amount  at  least  equal  to 
the  value  of  2  months'  worth  of  support.  Provisions  of  the  Consum- 
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er  Credit  Protection  Act  would  apply  so  that  the  percentage  of  the 
member's  pay  which  could  be  subject  to  allotment  would  be  limit- 
ed. The  amount  of  the  allotment  would  be  the  amount  of  the  sup- 
port payment,  as  established  under  a  legally  enforceable  adminis- 
trative or  judicial  order.  The  provision  is  effective  October  1,  1982. 

House  committee  provision 

The  same  provision  is  included.  In  addition,  there  is  a  require- 
ment that  the  servicemember  be  given  an  opportunity  (within  a  30- 
day  limit)  to  consult  a  judge  advocate  or  other  law  specialist. 

Conference  agreement 

The  conference  agreement  includes  the  provision  in  both  bills, 
modified  to  reflect  the  House  committee  provision. 

3.  Reimbursement  of  State  agency  in  initial  month  of  ineligibility 

for  AFDC 

Senate  amendment 

Under  present  law,  amounts  of  child  support  collected  which  are 
sufficient  to  make  the  family  ineligible  for  AFDC  must  be  paid  to 
the  family  beginning  with  the  first  month  of  ineligibility. 

The  Senate  amendment  requires  that  amounts  collected  which 
are  sufficient  to  make  the  family  ineligible  will  be  paid  to  the 
family  in  months  after  the  first  month  of  ineligibility.  This  would 
allow  the  State  to  reimburse  itself  for  AFDC  that  would  have  al- 
ready been  paid  for  that  month,  before  the  support  was  collected 
and  known  to  have  made  the  family  ineligible.  Thus,  the  family 
would  not  receive  double  payment  for  the  same  month,  once  in  the 
form  of  AFDC,  and  once  as  a  result  of  the  child  support  collection. 
The  provision  is  effective  October  1,  1982. 

House  committee  provision 
The  same  provision  is  included,  effective  upon  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

4.  Reduction  in  certain  Federal  payments  to  States  under  the 

child  support  enforcement  program 

Senate  amendment 

No  provision. 

House  committee  provision 

The  provision  reduces  the  Federal  matching  rate  for  State  ad- 
ministrative costs  from  75  percent  to  65  percent,  and  reduces  the 
child  support  incentive  payments  from  15  to  12  percent.  In  addi- 
tion, there  would  no  longer  be  matching  for  the  costs  of  court  per- 
sonnel who  perform  child  support  enforcement  functions.  The  pro- 
vision is  effective  October  1,  1982. 
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Conference  agreement 

Under  the  conference  agreement,  Federal  matching  for  State  ad- 
ministrative costs  would  be  reduced  from  75  percent  to  70  percent, 
effective  October  1,  1982.  Child  support  incentive  payments  would 
be  reduced  from  15  to  12  percent,  effective  October  1,  1983.  Federal 
matching  for  the  costs  of  court  personnel  would  be  repealed,  effec- 
tive October  1,  1983. 

5.  Technical  amendments  to  child  support  enforcement  provisions 
in  Reconciliation  Act 

Senate  amendment 

No  provision. 

House  bill 

The  House  bill  makes  several  technical  corrections  in  the  child 
support  enforcement  provisions  contained  in  Public  Law  97-35,  in- 
cluding inaccurate  references.  The  effective  date  is  October  1,  1981. 

Conference  agreement 
The  conference  agreement  includes  the  technical  corrections. 

Subtitle  F — Supplemental  Security  Income 

1.  Effective  date  of  application;  Proration  of  initial  SSI  benefit 

payment 

Senate  amendment 

SSI  benefits  in  the  month  of  application  would  be  prorated  from 
the  date  of  application  or  the  date  of  eligibility,  whichever  is  later, 
instead  of  the  requirement  in  present  law  whereby  benefits  begin 
the  first  of  the  month  in  which  the  recipient  applies  and  meets  the 
eligibility  requirements.  This  amendment  would  also  apply  to  the 
month  in  which  an  individual  reapplies  after  a  period  of  ineligibil- 
ity. The  provision  is  effective  October  1,  1982. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Rounding  of  SSI  eligibility  and  benefit  amounts 

Senate  amendment 

The  amendment  provides  for  rounding  SSI  monthly  benefit  and 
income  eligibility  amounts  to  the  next  lower  dollar  instead  of 
rounding  to  the  next  higher  ten  cents  as  provided  in  present  law. 
Rounding  would  occur  after  the  cost-of-living  adjustment  had  been 
made.  Cost-of-living  adjustments  in  subsequent  years  would  be 
based  on  the  unrounded  benefit  and  income  eligibility  amounts  so 
that  the  provision  would  have  no  cumulative  effect  from  year  to 
year.  The  provision  is  effective  October  1,  1982. 
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House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

3.  Coordination  of  SSI  and  OASDI  cost-of-living  adjustments 

Senate  amendment 

The  Senate  amendment  continues  the  provisions  in  present  law 
whereby  SSI  benefits  are  determined  on  a  2  month  retrospective 
basis,  but  modifies  present  law  to  coordinate  SSI  and  OASDI  bene- 
fit increases.  The  amendment  provides  that  at  the  time  the  cost-of- 
living  adjustment  is  made,  the  recipient's  SSI  benefit  is  based  on 
the  OASDI  benefit  received  in  the  same  month.  Also,  whenever  the 
Secretary  determines  that  there  is  reliable  information  concerning 
a  recipient's  income  in  a  given  month,  the  SSI  benefit  would  be 
based  on  that  information.  The  Secretary  would  be  required  to  pre- 
scribe by  regulation  the  circumstances  in  which  such  information 
could  be  used  to  determine  the  monthly  SSI  benefit.  The  provision 
is  effective  October  1,  1982. 

House  bill 

The  House  bill  repeals  retrospective  accounting  and  requires  that 
SSI  benefits  be  determined  on  the  basis  of  the  income  anticipated 
by  the  recipient  in  the  current  month  (prospectively).  Thus,  a  social 
security  or  other  benefit  increase  expected  to  be  received  in  a 
month  would  be  taken  into  account  in  determining  that  month's 
SSI  benefit. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

4.  Phaseout  of  hold  harmless  protection 

Senate  amendment 

The  legislation  enacting  the  SSI  program  included  "hold  harm- 
less" protection  for  the  States  which  allowed  them  to  supplement 
the  Federal  payment  to  assure  that  recipients  would  receive  cash 
benefits  equal  to  their  January  1972  benefit  levels,  with  no  cost  to 
the  State  beyond  what  was  spent  for  benefits  on  behalf  of  aged, 
blind,  and  disabled  persons  in  1972. 

Because  of  Federal  benefit  increases  since  that  time,  all  except 
two  States — Hawaii  and  Wisconsin — have  lost  their  hold  harmless 
status.  These  two  States  still  receive  a  Federal  contribution  to  their 
State  supplements  because  of  a  special  provision  added  to  the  law 
in  1976.  Under  this  provision  their  hold  harmless  payments  are  no 
longer  reduced  by  Federal  benefit  increases. 

The  1982  Continuing  Resolution  provided  a  reduction  in  hold 
harmless  payments  for  Wisconsin  and  Hawaii.  The  Senate  amend- 
ment continues  phasing  out  the  hold  harmless  payments.  Payments 
would  be  reduced  to  40  percent  of  what  they  would  otherwise  be  in 
1983,  to  20  percent  in  1984,  with  no  "hold  harmless"  payments 
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made  in  1985  and  future  years.  The  provision  is  effective  on  enact- 
ment. 

House  committee  provision 

The  House  committee  provision  is  the  same  as  the  Senate 
amendment  but  with  technical  differences. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion. 

5.  Recovery  of  SSI  overpayments 

Senate  amendment 

The  Senate  amendment  would  allow  the  recovery  of  SSI  overpay- 
ments from  benefits  payable  under  other  programs  administered 
by  the  Social  Security  Administration  (black  lung  and  OASDI  bene- 
fits.) 

House  bill 

No  provision. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

6.  Exclusion  from  resources  of  burial  plots  and  certain  funds  set 

aside  for  burial  expenses 

Senate  amendment 

The  current  SSI  statute  specifies  certain  assets  which  an  individ- 
ual may  retain  without  affecting  his  eligibility  for  benefits.  Ex- 
cluded are  the  home,  household  goods,  personal  effects,  and  an 
automobile  of  limited  value;  and  liquid  assets  up  to  $1,500  in  the 
case  of  an  individual,  or  $2,250  for  a  couple. 

Also  excluded  under  present  law  are  life  insurance  policies  with 
cash  value,  but  only  if  the  face  value  of  the  policy  totals  less  than 
$1,500;  and  burial  insurance,  irrevocable  burial  contracts  and  term 
life  insurance. 

The  Senate  amendment  provides  that  burial  spaces  for  the  in- 
dividual and  his  immediate  family  would  be  excluded  as  a  resource 
(subject  to  such  limits  as  to  size  or  value  as  the  Secretary  pre- 
scribes). 

Burial  funds  for  the  individual  and  spouse  would  also  be  ex- 
cluded if  they  are  specifically  set  aside  for  this  purpose  (subject  to 
limits  set  by  the  Secretary).  Funds  set  aside  that  are  used  for  other 
purposes  would  reduce  future  SSI  benefits  by  a  like  amount.  The 
provision  is  effective  on  enactment. 

House  committee  provision 

The  House  committee  provision  would  also  exclude  burial  spaces 
as  a  resource  as  in  the  Senate  amendment  but  with  technical  dif- 
ferences. The  House  committee  provision  regarding  burial  funds  is 
the  same  as  the  Senate  amendment  except  that  it  establishes  a 
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limit  on  the  amount  of  funds  that  can  be  excluded  equal  to  $1,500 
each  for  the  individual  and  spouse.  In  addition,  funds  set  aside 
would  reduce  on  a  dollar-for-dollar  basis  the  value  of  life  insurance 
policies  (with  cash  value)  which  may  be  owned  by  the  individual 
before  the  cash  value  is  counted.  In  addition,  the  $1,500  limit  would 
be  reduced  by  the  total  of  any  amounts  held  by  the  individual  in 
an  irrevocable  burial  contract  or  other  arrangement  made  to  meet 
the  burial  expenses  of  the  individual  and  spouse.  The  provision  is 
effective  on  the  first  day  of  the  second  month  after  the  month  of 
enactment. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion but  with  the  following  modification: 

The  Secretary  is  authorized  to  exclude  as  income  and  resources 
increases  in  the  value  of  amounts  set  aside  for  burial  expenses  be- 
cause of  interest  earned,  and  exclude  as  income  and  resources  any 
appreciation  in  the  value  of  specified  pre-paid  burial  arrangements. 

7.  Mandatory  pass-through  under  State  supplementation  provi- 

sions 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  modifies  present  law  related  to 
the  requirement  that  States  pass  through  Federal  SSI  cost-of-living 
increases.  Under  present  law,  a  State  may  meet  this  requirement 
by  either  (1)  maintaining  the  December  1976  level  of  State  supple- 
mentation payment  for  recipients,  or  (2)  providing  no  less  than  the 
total  aggregate  amount  of  State  supplementation  paid  by  the  State 
in  the  previous  12-month  period.  The  House  committee  provision 
would  allow  a  State  to  meet  the  pass-through  requirement  if  the 
State  did  not  decrease  the  State  supplementation  payment  below 
the  level  in  the  previous  December  instead  of  the  December  1976 
level  required  under  present  law.  The  provision  would  be  effective 
for  12-month  periods  ending  after  June  1982. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion. 

8.  Treatment  of  unnegotiated  checks  under  the  supplemental  secu- 

rity income  program 

Senate  amendment 
No  provision. 
House  bill 

Under  present  law,  States  are  credited  with  their  share  (included 
as  State  supplementation)  of  benefit  checks  remaining  unnegotiat- 
ed for  more  than  180  days.  The  House  bill  clarifies  the  authority 
for  the  Federal  Government  to  credit  States  for  unnegotiated  SSI 
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benefit  checks  which  are  "State  supplementation  only"  checks.  The 
provision  is  effective  October  1,  1982. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

Subtitle  G — Unemployment  Compensation 

1.  Rounding  of  unemployment  benefits  to  next  lowest  dollar 

Under  present  law,  States  may  determine  rounding  procedures  to 
apply  in  the  calculation  of  an  individual's  weekly  unemployment 
benefit.  Regular  benefits  are  financed  solely  by  State  trust  funds. 
Extended  benefits  are  financed  50  percent  from  State  trust  funds 
and  50  percent  from  Federal  unemployment  insurance  trust  funds. 

Senate  amendment 

The  Federal  50  percent  matching  share  of  extended  unemploy- 
ment benefits  would  not  be  available  on  that  part  of  extended  un- 
employment benefit  payments  which  result  from  a  failure  on  the 
part  of  the  State  to  have  a  benefit  structure  in  which  benefits  are 
rounded  down  to  the  next  lower  dollar.  This  provision  is  effective 
for  benefits  payable  on  or  after  October  1,  1983.  States  in  which 
there  is  no  legislative  session  prior  to  that  date  would,  however,  be 
given  additional  time  before  the  provision  would  become  effective. 

House  bill 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Use  of  amounts  transferred  to  State  unemployment  funds  pur- 

suant to  the  Reed  Act 

Section  903  of  the  Social  Security  Act,  commonly  referred  to  as 
the  Reed  Act.  provides  for  the  transfer  of  any  excess  Federal  Un- 
employment Tax  Act  (FUTA)  receipts  to  the  individual  State  ac- 
counts in  the  unemployment  Trust  Fund.  Each  State's  share  is  pro- 
portionate to  its  share  of  wages  subject  to  FUTA  taxes.  Excess 
funds  have  occurred  only  three  times  since  the  passage  of  the  Reed 
Act — in  1956,  1957,  and  1958.  Current  unobligated  balances  in  the 
State  Reed  Act  accounts  total  $25  million. 

Reed  Act  funds  may  be  used  by  the  States  either  to  pay  unem- 
ployment benefits  or  for  administrative  purposes.  However,  under 
present  law,  authority  to  use  funds  credited  in  1956  and  1957  for 
administrative  purposes  has  expired;  and  authority  to  use  funds 
credited  in  1958  for  administrative  purposes  will  expire  on  July  1, 
1983. 

Senate  amendment 
No  provision. 
House  bill 

The  House  provision  extends  for  10  years  the  authority  for  States 
to  use  Reed  Act  funds  for  administrative  purposes.  Also,  the  provi- 
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sion  permits  States  that  have  used  such  funds  to  pay  unemploy- 
ment benefits  to  reestablish  a  Reed  Act  account  based  on  the 
amount  of  funds  previously  distributed  to  those  States  under  the 
Reed  Act.  The  provision  is  effective  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

3.  Unemployment  benefits  paid  to  ex-servicemembers 

Under  the  program  for  unemployment  compensation  payments 
to  ex-servicemembers  (UCX),  benefits  are  limited  to  individuals 
who  (1)  have  365  or  more  days  of  military  service;  (2)  were  dis- 
charged or  released  under  honorable  conditions;  (3)  did  not  resign 
or  voluntarily  leave  the  service  (i.e.,  they  could  not  have  been  able 
to  reenlist);  and  (4)  were  not  released  or  discharged  "for  cause"  as 
defined  by  the  Department  of  Defense.  These  requirements  apply 
to  individuals  who  left  Federal  military  service  on  or  after  July  1, 
1981,  but  only  for  weeks  of  unemployment  that  began  on  or  after 
August  19,  1981. 

Senate  amendment 

No  provision. 

House  bill 

The  House  provision  substitutes  new  unemployment  compensa- 
tion eligibility  requirements  for  individuals  separated  from  the  mil- 
itary. The  provision  (1)  limits  unemployment  benefits  to  ex-service- 
members who  have  served  730  or  more  continuous  days  in  the  mili- 
tary and  who  have  been  discharged  under  other  than  dishonorable 
conditions;  (2)  requires  a  4-week  waiting  period  between  the  week 
in  which  the  individual  separated  and  the  week  in  which  he  or  she 
first  becomes  entitled  to  compensation;  and  (3)  limits  an  eligible  ex- 
servicemember's  benefit  to  13  weeks.  The  provision  is  effective  for 
those  separated  from  the  service  on  or  after  July  1,  1981,  but  only 
for  benefits  payable  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  provision. 

4.  Additional  weeks  of  unemployment  compensation  benefits:  Fed- 

eral supplemental  benefits  (Title  6  of  Conference  Report) 

Most  States  provide  up  to  a  maximum  of  26  weeks  of  State  un- 
employment compensation  benefits  to  unemployed  individuals  who 
meet  the  qualifying  requirements  of  State  law.  Many  claimants 
qualify  for  less  than  the  maximum  26  weeks  of  State  benefits.  State 
benefits  are  financed  out  of  State  unemployment  trust  funds. 

Under  the  permanent  Federal-State  extended  benefits  program, 
additional  weeks  of  unemployment  compensation  are  payable  to  in- 
dividuals who  exhaust  their  State  benefits  during  periods  of  high 
unemployment.  No  one  may  receive  more  than  13  weeks  of  ex- 
tended benefits,  or  more  than  39  weeks  of  State  plus  extended 
benefits.  Extended  benefits  are  financed  one-half  out  of  State  un- 
employment trust  funds  and  one-half  out  of  Federal  unemployment 
trust  funds. 
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Until  September  25,  1982,  extended  benefits  are  payable  in  a 
State  when,  for  the  most  recent  13-week  period,  the  State  insured 
unemployment  rate  (IUR) 1  averages  at  least  5  percent  and,  in  addi- 
tion, is  20  percent  higher  than  it  was  during  the  same  13-week 
period  in  the  2  previous  years.  When  the  "20  percent"  factor  is  not 
met,  a  State,  at  its  option,  may  provide  extended  benefits  when  the 
State  IUR  averages  5  percent.  (Thirty-nine  States  have  incorporat- 
ed the  optional  5-percent  trigger  into  their  State  law.) 

Effective  September  25,  1982,  the  IUR  at  which  extended  benefits 
will  be  payable  in  any  State  will  be  raised  from  4  percent  (plus  the 
20-percent  factor)  to  5  percent  (plus  the  20-percent  factor).  The  op- 
tional trigger  rate  will  be  increased  from  5  percent  to  6  percent. 

(This  change  was  made  by  the  1981  Budget  Reconciliation  Act.) 

Senate  amendment 
No  provision. 

House  committee  provision 

An  individual  who  exhausts  State  and  extended  benefits  could 
receive  additional  weeks  of  benefits,  Federal  supplemental  benefits 
(FSB),  equal  to  one-half  of  the  duration  of  the  claimant's  State 
benefit  entitlement.  No  one  could  receive  more  than  13  additional 
weeks  or  a  combined  maximum  of  more  than  52  weeks  of  State 
benefits  plus  extended  benefits  plus  the  additional  weeks  provided 
by  this  provision.  Benefit  and  administrative  costs  of  the  additional 
weeks  would  be  financed  out  of  general  revenue. 

The  additional  weeks  of  benefits  (FSB)  would  be  payable  under 
the  same  triggers  used  to  trigger  on  the  extended  benefits  program. 
In  other  words,  FSB  would  be  payable  wherever  extended  benefits 
were  payable.  FSB  would  be  payable  from  date  of  enactment 
through  September  30,  1983. 

Conference  agreement 

The  conference  agreement  provides,  effective  September  12,  1982 
through  March  31,  1983,  up  to  10  additional  weeks  of  unemploy- 
ment compensation  benefits  for  unemployed  workers  in  States  in 
which  extended  benefits  are  being  paid  or  have  been  paid  at  any 
time  since  June  1,  1982.  Up  to  8  additional  weeks  of  benefits  would 
be  provided  in  States  in  which  the  extended  benefit  trigger  rate 
equals  or  exceeds  3.5  percent.  Up  to  6  additional  weeks  of  unem- 
ployment benefits  would  be  provided  in  all  other  States. 

If  at  any  time  10  additional  weeks  of  benefits  are  or  become  pay- 
able in  a  State,  qualified  unemployed  workers  in  the  State  will  be 
able  to  receive  up  to  10  weeks  of  benefits  throughout  the  duration 
of  the  program,  regardless  of  changes  in  the  extended  benefit  trig- 
ger rates  in  the  State. 

The  additional  weeks  of  benefits  would  be  paid  to  unemployed 
workers  whose  entitlement  to  State  benefits  (i.e.,  benefit  year)  or 
extended  benefits  ended  on  or  after  June  1,  1982;  and 

(a)  who  have  no  rights  to  regular  or  other  State  benefits  or 
Federal /State  extended  benefits; 


1  The  insured  unemployment  rate  (IUR)  is  the  percentage  of  workers  covered  by  the  State  un- 
employment compensation  program  who  are  claiming  State  benefits. 
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(b)  who  have  worked  20  or  more  weeks  or  have  the  equiva- 
lent in  wages  (i.e.,  40  times  the  weekly  benefit  amount  or  one 
and  one-half  times  high  quarter  wages,  as  specified  in  the  ex- 
tended benefits  program)  during  the  State  defined  base-period 
(generally  a  12  month  period  prior  to  the  time  the  person  filed 
for  State  unemployment  compensation);  and, 

(c)  who  continue  to  meet  all  other  State  and  extended  benefit 
requirements. 

Except  in  States  in  which  10  additional  weeks  are  or  became  pay- 
able, an  individual's  eligibility  would  be  determined  on  a  week  by 
week  basis  according  to  the  situation  prevailing  in  the  State.  For 
example,  an  individual  who  initially  qualifies  for  6  weeks  of  bene- 
fits under  this  program  (because  the  State  extended  benefit  trigger 
rate  is  under  3.5  percent)  may  receive  an  additional  2  or  4  weeks  of 
benefits  if  the  rate  subsequently  increases  (even  if  this  occurs  some 
weeks  after  he  exhausts  his  6-week  entitlement).  Similarly  an  indi- 
vidual who  draws  his  first  week  of  benefits  under  this  program  at  a 
time  when  the  State  meets  the  8-week  criteria  will  not  be  eligible 
for  a  seventh  or  eighth  week  of  benefits  if  the  State  extended  bene- 
fit trigger  rate  drops  below  3.5  percent  before  he  receives  the  sev- 
enth and  eighth  week  of  benefits. 

The  determination  of  whether  a  State  has  a  rate  of  3.5  percent  or 
more  will  be  determined  in  the  same  manner  as  the  extended  bene- 
fit triggers:  that  is,  on  the  basis  of  the  average  of  the  rates  prevail- 
ing during  a  13-week  period  ending  3  weeks  previously.  The  deter- 
mination for  the  week  of  September  12,  1982,  the  first  week  this 
program  is  in  effect,  will  be  based  on  the  13- week  period  ending 
August  28,  1982. 

5.  Taxation  of  unemployment  compensation  (Title  6  of  Confer- 
ence Report) 

Under  present  law,  the  amount  of  State  and  Federal  unemploy- 
ment insurance  benefits  included  in  adjusted  gross  income  for 
income  tax  purposes  is  equal  to  the  lower  of: 

(a)  the  amount  of  unemployment  benefits  paid,  or 

(b)  one-half  of  the  excess  of  adjusted  gross  income,  unemploy- 
ment benefits,  and  excludable  disability  income  over  $20,000 
for  single  taxpayers,  $25,000  for  married  taxpayers  filing  joint- 
ly, or  zero  for  married  taxpayers  filing  separately. 

Senate  amendment 

No  provision. 

House  committee  provision 

The  income  thresholds  limiting  inclusion  of  unemployment  bene- 
fits in  adjusted  gross  income  would  be  reduced  to  $12,000  for  single 
taxpayers  and  $18,000  for  married  taxpayers  filing  jointly.  Penal- 
ties for  underpayment  of  estimated  tax  for  1982  attributed  to  this 
change  would  be  waived.  The  provision  is  effective  for  benefits  paid 
on  or  after  January  1,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion. 
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6.  Interest  on  State  unemployment  loans  transferred  to  Extended 

Unemployment  Compensation  Account  (EUCA). 

Under  current  law,  States  must  pay  interest  on  unemployment 
loans  (as  described  in  item  12).  The  interest  payments  are  credited 
to  the  General  Fund  of  the  U.S.  Treasury. 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  provides  that  interest  paid  by 
the  States  on  Federal  unemployment  loans  after  December  31, 
1982,  would  be  credited  to  the  Extended  Unemployment  Compensa- 
tion Account  (EUCA),  one  of  three  accounts  in  the  Federal  Unem- 
ployment Trust  fund.  EUCA  finances  the  50  percent  Federal  share 
of  the  Federal-State  extended  benefits  program. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  provision. 

7.  Treatment  of  certain  employees  of  institutions  of  higher  educa- 

tion 

Under  present  law,  employees  of  institutions  of  higher  education 
and  employees  of  elementary  and  secondary  schools  are  covered  by 
the  unemployment  insurance  system.  However,  Federal  law  re- 
quires States  to  deny  benefits  during  school  recess  periods  to  those 
individuals  employed  in  an  instructional,  research,  or  principal  ad- 
ministrative capacity  under  certain  conditions.  Benefits  are  denied 
for  any  week  commencing  during  the  period  between  two  succes- 
sive academic  years  or  terms  if  an  employee  worked  during  the 
first  term  and  has  a  contract  or  reasonable  assurance  of  reemploy- 
ment in  the  second  year  or  term.  This  between-term  denial  may 
also  be  extended,  at  State  option,  to  nonteaching,  nonresearch,  and 
nonprincipal  administrative  employees  of  elementary  and  second- 
ary schools,  but  not  to  similar  employees  of  colleges  and  universi- 
ties. 

Senate  amendment 

No  provision. 

House  committee  provision 

Upon  enactment,  the  House  committee  provision  would  allow 
States  to  deny  unemployment  compensation  benefits  to  nonteach- 
ing, nonresearch,  and  nonadministrative  employees  of  colleges  and 
universities  during  periods  between  academic  years  or  terms,  if 
there  is  reasonable  assurance  the  individual  will  be  employed  by 
the  institution  at  the  beginning  of  the  forthcoming  academic  year 
or  term.  This  would  make  Federal  law  consistent  in  its  policy 
toward  such  employees  of  all  educational  institutions.  The  House 
committee  provision  also  provides  that  retroactive  benefits  may  be 
received  by  certain  nonteaching,  nonresearch,  and  nonadministra- 
tive educational  employees  who  were  reasonably  assured  of  employ- 
ment in  the  second  term  or  in  the  fall,  but  were  subsequently  not 
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offered  that  employment.  Such  retroactive  benefits  could  be  pro- 
vided only  for  weeks  during  the  between-term  or  recess  period  for 
which  the  person  filed  a  timely  claim  for  benefits  and,  except  for 
the  denial  authority  provided  under  this  section,  would  have  been 
eligible  to  receive  benefits. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion. 

8.  Short-time  compensation 

Under  current  law,  all  States  provide  partial  unemployment 
benefits  for  claimants  who  work  less  than  regular  full-time  hours 
(as  defined  by  State  law).  However,  most  State  unemployment  in- 
surance laws  do  not  allow  partial  benefits  in  a  way  that  encourages 
"worksharing"  and  short-time  compensation  (partial,  prorated  un- 
employment benefits  to  workers  whose  work-week  is  reduced  in 
lieu  of  total  layoff  of  some  of  a  firm's  employees).  This  is  because 
partial  benefits  under  present  law  generally  end  when  a  worker 
earns  slightly  more  than  one-half  of  full-time  wages. 

Senate  amendment 

No  provision. 

House  committee  provision 

The  House  committee  provision  directs  the  Department  of  Labor 
(DOL),  upon  enactment,  to  develop  model  legislation  that  can  be 
used  by  States  wishing  to  establish  short-time  compensation  (or 
" worksharing")  programs.  DOL  is  directed  to  evaluate  the  oper- 
ation and  impact  of  any  such  programs  implemented  by  the  States 
and  report  its  findings  to  Congress  no  later  than  October  1,  1985. 

Conference  agreement 

The  conference  agreement  follows  the  House  committee  provi- 
sion. 

TABLE  1. — RECONCILIATION  INSTRUCTION 

[In  millions  of  dollars] 

Fiscal  Year— 

  Total 

1983  1984  1985 


Senate  Finance   4,429  5,564  5,976  15,969 

Ways  and  Means   3,755  4,827  5,168  13,750 

Medicare1   3,162  4,122  4,240  11,524 

Medicaid1   674  737  808  2,219 

Public  Assistance1   593  705  928  2,226 


'The  committees  are  reconciled  only  to  the  total  outlay  savings.  The  figures  shown  for  each  program  represent  assumptions  used  in  arriving  at 
the  total  reconciliation  instructions,  and  are  not  binding. 


97-588   0  -  82   -  30 
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TABLE  2— CONFERENCE  AGREEMENT 1  (PRELIMINARY  ESTIMATES) 

[In  millions  of  dollars] 


Fiscal  Year- 


1983  1984  1985 


Total 


Total  savings   3,695  5,896  7,865  17,456 

Medicare   2,879  4,430  5,998  13,307 

Medicaid   275  364  502  1,141 

Aid  to  families  with  dependent  children  (AFDC)   85  95  163  343 

Child  support  enforcement  (CSE)   92  141  151  384 

Supplemental  security  income  (SSI)   116  126  144  386 

Unemployment  compensation  (UC)   -81  49  49  17 

Debt  management   329  691  858  1,878 


'This  table  does  not  reflect  the  additional  food  stamp  outlays  of  $184  million,  and  additional  medicaid  outlays  of  $111  million  resulting  from  two 

medicare  provisions  over  the  three-year  period.  Thus  the  total  net  outlays  savings  are  $17,161  million.  The  table  reflects  the  savings  to  each  of  the 
programs  identified.  The  minus  sign  (-)  for  1983  in  unemployment  compensation  represents  additional  outlays. 

TABLE  3.— BUDGET  IMPACT  OF  EACH  PROVISION  WITHIN  THE  CONFERENCE  AGREEMENT 

[—  means  increase  in  outlays;  figures  in  millions] 

Fiscal  year— 

  Total 

1983  1984  1985 

MEDICARE 

2.  Medicare  secondary  for  older  workers                                              $350  $530  $600  $1,480 

4. 80  percent  radiologist/pathologist  (medicaid  cost  of  $50  million)                       160  210  250  620 

7.  Elimination  of  nursing  differential                                                    95  110  125  330 

8.  Hospital-based  physicians                                                         63  73  84  220 

9.  Part  B  premium  as  a  constant  percentage  of  costs  (medicaid  cost  of  $61  million)..       45  240  480  765 

10.  Compromise— hospital  reimbursement  (medicaid  savings  of  $280  million)              480  1,770  3,770  6,020 

11.  Elimination  of  private  room  subsidy                                                54  75  80  209 

12-13.  Single  reimbursement  limit  for  skilled  nursing  facilities  and  home  health 

agencies                                                                       18  46  46  110 

14.  Elimination  of  duplicate  payments  for  outpatient  services                             160  225  270  655 

15.  Audit  and  medical  claims  review                                                 130  300  300  730 

16.  Temporary  delay  in  periodic  interim  payments                                      750  100  -870  -20 

17.  Reimbursement  of  assistants  at  surgery                                             55  130  150  335 

19.  Prohibition  of  payments  for  ineffective  drugs                                         0  0  0  0 

20.  Medicare  payments  to  HMO's                                                     0  0  0  0 

21.  Technical  corrections                                                             0  0  0  0 

22.  Hospice  care                                                                   -3  -1  17  13 

23.  Coverage  of  extended  care  services                                                0  0  0  0 

24.  Percentage  arrangements  (not  for  hospital-based  physicians)                          15  17  20  52 

25.  Interest  on  overpayments                                                          25  25  20  70 

26.  Prohibit  payment  for  Hill-Burton  cart                                                15  17  20  52 

27.  Prohibiting  payment  for  antiunionization  activities                                     0  0  0  0 

28.  Lesser  of  cost  or  charges                                                         $0  $0  $0  $0 

29.  Extend  medicare  proficiency  exam                                                  0  0  0  0 

30.  Access  to  books  and  records                                                        0  0  0  0 

31.  Private  sector  utilization  review                                                   330  385  440  1,155 

32.  Part  B  enrollment                                                               (3)  (3)  (3)  (3) 

Subtitle  C— Utilization  and  quality  control  peer  review                               15  15  20  50 

HI  tax  for  Federal  employees  (outlay  savings)                                    122  163  176  461 

Total  medicare  provisions                                                   2,879  4,430  5,998  13,307 

MEDICAID 

1.  Copayments  by  medicaid  recipients                                                 45  50  56  151 

3.  Modification  in  lien  provisions                                                      165  180  200  545 

4.  Error  rate  sanctions                                                               30  65  72  167 

6.  Coverage  of  disabled  children  at  home                                             (3)  (3)  (3)  (3) 

7.  Technical  corrections                                                               0  0  0  0 
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TABLE  3. — BUDGET  IMPACT  OF  EACH  PROVISION  WITHIN  THE  CONFERENCE  AGREEMENT— Continued 

[—  means  increase  in  outlays;  figures  in  millions] 

Fiscal  year— 
  Total 


1983 

1984 

1985 

8  American  Samoa 

_1 

_1 

_1 

_3 

9.  Nursing  heme  moratorium  

  0 

0 

80 

0 

0 

Hospital  reimbursement  

  20 

180 

280 

AFDC  impact  on  medicaid  

  16 

20 

25 

61 

Offset  to  last  year's  penalty  

  0 

-30 

-30 

-60 

Total  modiraiH  nrnv/kinns 

275 

3fi4 
out 

502 

1  141 

1,141 

Impact  on  medicaid  of: 

80  percent  radiologist/pathologist 1  

  -15 

-15 

-20 

-50 

Part  B  premium  1  

A 

  — 4 

1  Q 

—  00 

—  01 

AFDC 

1.  Round  AFDC  benefits  

  9 

10 

10 

29 

2.  Prorate  AFDC  benefits  

  13 

14 

14 

41 

3.  Military  service/AFDC  

  15 

17 

17 

49 

S  Ontional  inh  spprrh 

5 

10 

15 

30 

8.  Prorate  shelter  and  utilities  

  43 

44 

45 

132 

9.  Error  rate  sanctions  

  0 

0 

62 

62 

11.  Exclusion  from  AFDC  income  of  certain  state  payments  

  0 

0 

0 

0 

12.  Extend  WIN  demonstration  

  0 

0 

0 

0 

13.  Exclude  State  payments  to  children  

  0 

0 

0 

0 

14.  Technical  amendments  

  0 

0 

0 

0 

Total  AFDC  provisions  

  85 

95 

163 

343 

Food  stamp  impact  of  AFDC  provisions 2  

  -39 

-44 

-46 

-129 

pec 

1.  Non-AFDC  fees  

  12 

16 

11 

39 

2.  Military  allotments  

  7 

9 

10 

26 

3.  Initial  month  of  ineligibility  

  3 

4 

4 

11 

4.  Reduce  Federal  CSE  incentive  funds  and  administrative  costs  

  70 

112 

126 

308 

5.  Technical  amendments  

  0 

0 

0 

0 

Total  CSE  provisions  

  92 

141 

151 

384 

SSI 

1  Prorate  SSI  benefits 

26 

28 

32 

86 

2.  Round  SSI  benefits  

  20 

25 

30 

75 

3.  SSI  accounting  period  

  45 

41 

43 

129 

4  Phase  out  hold  harmless 

30 

37 

45 

112 

6.  Exclude  burial  plots  and  contracts  

  -5 

-5 

-5 

-15 

7  Manrlatnrv  naQQthrnnoh  nnHor  QQI 

n 

0 

u 

n 
u 

8.  Unnegotiated  SSI  checks  

  0 

0 

-1 

-1 

1 1  £ 

1  A  A 
144 

000 

Food  stamp  impact  of  SSI  provisions2  

  -17 

-18 

-20 

-55 

Footnotes  at  end  of  table. 

UC 

1.  Rounding  UC  benefits  

  0 

10 

19 

29 

2.  Extend  Reed  Act  

  0 

0 
8 

0 

0 

7.  Treatment  of  school  employees  

  7 

9 

24 

8.  Short  time  compensation  

  -1 

-1 

0 

-2 

Deferral  of  interest  payment  on  UC  loans  

  -87 

32 

21 

-34 

Total  UC  provisions  

  -81 

49 

49 

17 

TABLE  3.— BUDGET  IMPACT  OF  EACH  PROVISION  WITHIN  THE  CONFERENCE  AGREEMENT— Continued 

[-  means  increase  in  outlays;  figures  in  millions] 


Fiscal  year— 

  Total 

1983        1984  1985 


DEBT  MANAGEMENT 

1.  Savings  bonds   329       691       858  1,878 


1  Increased  medicaid  outlays  due  to  changes  in  medicare  are  scored  against  total  savings  for  the  House,  but  not  the  Senate. 

2  Increased  food  stamp  outlays  are  scored  against  total  savings  for  the  House,  but  not  the  Senate. 

3  Negligible  cost. 

Note:  The  estimates  for  each  provision  of  outlay  savings  within  each  program  (e.g.  Medicare)  reflect  the  savings  to  that  program  and  not 
necessarily  the  total  budget  impact.  If  a  provision  has  an  impact  upon  two  programs,  it  is  listed  twice. 

In  addition,  there  is  a  loss  in  revenue  from  item  '2  under  Medicare  (Medicare  secondary  for  older  workers)  of  $85,130  million  and  150  million 
for  fiscal  years  1983  to  1985  respectively. 


TABLE  4. — Budget  Impact  of  the  Provisions  to  Lower  Unemployment  Compensation  Tax  Thresholds  and 
to  Provide  Federal  Supplemental  Benefits 

(-indicates  an  expenditure  reduction  or  revenue  increase;  +  indicates  an  expenditure  increase;  figures  in  millions) 


Fiscal  year— 

  Total 

1982  1983  1984  1985 


Lower  unemployment  compensation  tax  thresholds  (additional  rev- 


enues)  

0 

-763 

-734 

-611 

-2,108 

Federal  supplemental  benefits  (additional  outlays)  

175 

1,919 

0 

0 

2,094 

Administrative  cost  (additional  outlays)  

0 

20 

0 

0 

20 

Impact  on  food  stamps  and  AFDC  (reduced  outlays)  

0 

-209 

0 

0 

-209 

Total  impact  on  budget  deficit 1  

+  175 

+967 

-734 

-611 

-203 

1  +  means  an  increase  in  the  deficit;  -means  a  decrease  in  the  deficit. 
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A.  Individual  Income  Tax  Provisions   473 

1.  Individual  minimum  tax   473 

2.  Deduction  for  medical  expenses....   476 

3.  Deduction  for  casualty  losses   476 

4.  Capital  gains  holding  period   477 

5.  Capital  gains  indexing   478 

B.  Business  Tax  Provisions   478 
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TITLES  II,  III  AND  IV— REVENUE  PROVISIONS 
A.  Individual  Income  Tax  Provisions 
1.  Individual  minimum  tax 
Present  law 

A  15-percent  add-on  minimum  tax  is  imposed  on  the  sum  of  six 
tax  preferences  in  excess  of  the  greater  of  one-half  the  regular 
income  tax  paid  or  $10,000.  The  tax  preference  items  included  in 
the  minimum  tax  base  are: 

(1)  Accelerated  depreciation  on  real  property  in  excess  of 
straight-line  depreciation  over  the  useful  life  or  recovery 
period; 

(2)  Accelerated  depreciation  on  personal  property  subject  to  a 
lease; 

(3)  Amortization  of  certified  pollution  control  facilities  (the 
excess  of  60-month  amortization  over  depreciation  otherwise  al- 
lowable); 

(4)  Percentage  depletion  in  excess  of  the  adjusted  basis  of  the 
property; 

(5)  Amortization  of  child  care  facilities  (the  excess  of  60- 
month  amortization  over  depreciation  otherwise  allowable); 

(6)  Intangible  drilling  costs  on  oil,  gas  and  geothermal  wells 
in  excess  of  the  amount  amortizable  with  respect  to  these  costs, 
and  in  excess  of  net  income  from  production. 

Individuals  are  also  subject  to  an  alternative  minimum  tax,  pay- 
able to  the  extent  it  exceeds  regular  tax.  The  base  of  this  tax  is 
taxable  income  increased  by: 

(1)  the  deduction  for  long-term  capital  gains,  and 

(2)  itemized  deductions  (other  than  for  medical  expenses,  cas- 
ualty losses  and  taxes)  to  the  extent  that  the  total  amount  ex- 
ceeds 60  percent  of  adjusted  gross  income  reduced  by  these  3 
excluded  deductions. 

The  alternative  minimum  tax  base  is  subject  to  the  following 
rates: 


Percent 


$0  to  $20,000  

$20,000  to  $60,000 
Over  $60,000  


0 

10 
20 
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For  estates,  trusts,  and  married  individuals  filing  separate  returns 
the  dollar  amounts  defining  the  tax  brackets  are  one-half  the  above 
amounts.  The  foreign  tax  credit  is  allowed,  and  credits  attributable 
to  an  active  trade  or  business  are  allowed  to  the  extent  that  tax  is 
not  attributable  to  net  capital  gains  or  to  itemized  deductions  in- 
cluded in  the  minimum  tax  base. 

For  purposes  of  both  the  regular  and  minimum  taxes,  individuals 
may  elect  to  expense  all  intangible  drilling  costs  for  oil,  gas  and 
geothermal  properties.  The  amount  expensed  in  excess  of  the 
amount  which  would  be  allowed  if  these  costs  were  amortized,  and 
in  excess  of  net  income  from  production,  is  an  item  of  tax  prefer- 
ence (item  (6),  above). 

House  bill 

No  provision. 

Senate  amendment 

The  add-on  minimum  tax  is  repealed  for  individuals. 

The  base  of  the  alternative  minimum  tax  is  changed  to  be  equal 
to  adjusted  gross  income  plus  specified  preferences,  minus  specified 
itemized  deducations. 

The  specified  preferences  include: 

(1)  the  6  preferences  presently  included  under  the  add-on 
minimum  tax; 

(2)  the  deduction  for  long-term  capital  gains; 

(3)  interest  and  dividend  income  excluded  under  the  $100 
dividend  exclusion,  the  All-Savers  exclusion,  and  the  15-per- 
cent net  interest  exclusion  (which  takes  effect  after  1984);  and 

(4)  the  excess  of  expensing  over  120-month  amortization  for 
mining  exploration  and  development  costs,  research  and  devel- 
opment costs,  and  magazine  circulation  expenditures. 

Deductions  are  allowed  for  the  following  to  the  extent  not  deduct- 
ible in  arriving  at  adjusted  gross  income: 

(1)  charitable  contributions; 

(2)  medical  expenses  (in  excess  of  10  percent  of  adjusted  gross 
income); 

(3)  casualty  losses  (in  excess  of  10  percent  of  adjusted  gross 
income); 

(4)  personal  housing  interest; 

(5)  other  interest  to  the  extent  of  net  investment  income;  and 

(6)  estate  taxes. 

The  net  operating  loss  deduction  is  generally  reduced  by  items  of 
tax  preference. 

The  rates  of  the  alternative  minimum  tax  are  changed  as  fol- 
lows: 

Unmarried  individuals  Percent 


$0  to  $30,000  

$30,000  to  $50,000 
Over  $50,000  


0 
10 
20 
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Married  couples  filing  joint  returns  and  surviving  spouses  Percent 


For  estates,  trusts,  and  married  individuals  filing  separate  re- 
turns, the  dollar  amounts  defining  the  tax  brackets  are  one-half 
the  amounts  applicable  to  married  couples  filing  joint  returns.  The 
foreign  tax  credit  is  allowed.  Other  non-refundable  credits  are  not 
allowed. 

Individuals  may  elect  to  capitalize  a  portion  of  their  intangible 
drilling  costs,  except  with  respect  to  interests  in  which  they  are 
limited  partners.  These  capitalized  costs  are  treated  as  5-year 
ACRS  property,  and  allowed  a  10-percent  investment  credit.  Tax- 
payers must  reduce  the  ACRS  deductions  to  take  account  of  the 
half-basis  adjustment.  These  costs  are  not  eligible  for  safe-harbor 
leasing.  The  ACRS  deductions  are  not  treated  as  an  item  of  tax 
preference. 

The  Senate  amendment  generally  applies  to  taxable  years  begin- 
ning after  December  31,  1982.  Pre-1983  net  operating  loss  prefer- 
ences continue  to  be  subject  to  the  add-on  tax  when  used,  as  under 
present  law. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment. The  tax  rate  is  revised  so  that  the  entire  minimum  taxable 
income  in  excess  of  the  exemption  amount  is  taxed  at  a  20-percent 
rate.  In  addition,  the  minimum  tax  preference  for  amortization  of 
child  care  facilities  is  deleted,  and  a  preference  is  added  for  the 
excess  of  the  fair  market  value  of  stock  received  upon  the  exercise 
of  an  incentive  stock  option  over  the  exercise  price.  It  is  intended 
that  the  incentive  stock  option  preference  not  apply  where  there  is 
an  early  disposition  of  the  stock  acquired  through  the  exercise  of 
the  option.  Wagering  losses  allowable  under  section  165  will  be  al- 
lowable as  a  deduction  in  computing  the  minimum  tax  base. 

An  election  is  provided  for  individuals  to  amortize  the  mining  ex- 
ploration and  development  costs,  circulation  expenditures,  and  re- 
search and  experimental  expenditures,  for  purposes  of  the  regular 
tax  and  minimum  tax,  over  a  10-year  period  beginning  with  the 
year  the  expenditure  occurs.  The  preference  item  with  respect  to 
these  costs  is  revised  to  equal  the  excess  of  expensing  over  10-year, 
rather  than  120-month  amortization.  Individuals  thus  will  not  have 
a  preference  from  these  costs  to  the  extent  that  they  elect  10-year 
amortization.  With  respect  to  intangible  drilling  costs,  limited  part- 
ners may  elect  10-year  amortization.  For  other  individuals  with  in- 
tangible drilling  costs,  the  conference  agreement  provides  the  same 
election  to  use  ACRS  treatment  and  the  investment  tax  credit  that 
is  provided  by  the  Senate  amendment. 

Finally,  the  agreement  provides  that  net  income  taken  into  ac- 
count, directly  or  indirectly,  from  a  limited  partnership  interest  or 


$0  to  $40,000  

$40,000  to  $60,000 
Over  $60,000  


0 
10 
20 
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an  interest  in  a  subchapter  S  corporation  (in  the  case  of  a  person 
who  does  not  participate  in  the  management  of  the  corporation) 
will  be  investment  income  for  the  purposes  of  the  net  investment 
income  limitation  on  the  interest  deduction.  Further,  interest  on 
indebtedness  incurred  to  acquire  or  carry  such  an  interest  will  be 
"below  the  line"  interest  for  purposes  of  the  minimum  tax  and 
therefore  subject  to  the  net  investment  income  limitation  on  the  in- 
terest deduction.  No  inference  is  intended  as  to  the  proper  treat- 
ment under  the  regular  tax. 

2.  Deduction  for  medical  expenses 

Present  law 

Individuals  who  itemize  deductions  may  deduct  two  categories  of 
medical  expenses: 

(1)  up  to  $150  for  one-half  of  health  insurance  premiums. 

(2)  all  other  unreimbursed  medical  expenditures,  including 
health  insurance  premiums  not  allowed  in  the  first  category, 
to  the  extent  that  these  expenses  exceed  3  percent  of  adjusted 
gross  income.  Drug  expenditures  may  be  included  only  to  the 
extent  the  total  of  drug  expenditures  exceeds  1  percent  of  ad- 
justed gross  income. 

House  bill 

No  provision. 

Senate  amendment 

The  medical  expense  deduction  is  modified  as  follows: 

(1)  the  $150  ceiling  on  the  deduction  for  one-half  of  health 
insurance  premiums  is  reduced  to  $100. 

(2)  the  floor  for  deductible  medical  expenses  is  raised  from  3 
percent  to  7  percent  of  adjusted  gross  income. 

The  provision  is  effective  for  taxable  years  beginning  after  De- 
cember 31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
several  modifications.  First,  the  separate  $150  deduction  for  one- 
half  of  health  insurance  premiums  is  eliminated.  Second,  the  floor 
for  deductible  medical  expenses  is  raised  from  3  percent  to  5  per- 
cent of  adjusted  gross  income.  These  first  two  provisions  are  effec- 
tive for  taxable  years  beginning  after  December  31,  1982.  Third,  ef- 
fective for  taxable  years  beginning  after  December  31,  1983,  the 
one-percent  floor  under  drug  expenditures  is  eliminated,  and  the 
only  drug  expenditures  which  will  be  deductible  will  be  expendi- 
tures for  drugs  which  legally  require  a  prescription  or  for  insulin. 

3.  Deduction  for  casualty  losses 

Present  law 

Individuals  who  itemize  deductions  may  deduct  unreimbursed 
losses  of  nonbusiness  property  resulting  from  fire,  storm,  ship- 
wreck, or  other  casualty,  or  from  theft.  The  amount  of  the  loss  is 
the  lower  of  (1)  the  fair  market  value  of  the  property  immediately 


477 


before  the  casualty,  reduced  by  the  fair  market  value  of  the  proper- 
ty immediately  after  the  casualty  (zero  in  the  case  of  a  theft)  or  (2) 
the  property's  adjusted  basis.  For  any  one  casualty,  the  deduction 
is  allowed  only  to  the  extent  that  the  amount  of  the  loss  exceeds 
$100. 

House  bill 

No  provision. 

Senate  amendment 

Effective  for  taxable  years  beginning  after  December  31,  1982, 
nonbusiness  casualty  losses  are  deductible  only  to  the  extent  total 
losses  sustained  during  the  year  exceed  10  percent  of  adjusted  gross 
income.  As  under  present  law,  each  casualty  loss  will  be  deductible 
only  to  the  extent  it  exceeds  $100. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with  a 
technical  amendment.  The  amendment  makes  clear  that  individ- 
uals who  elect  to  take  into  account  a  nonbusiness  disaster  loss  for 
the  taxable  year  prior  to  the  taxable  year  in  which  the  disaster  oc- 
curred must  use  the  adjusted  gross  income  of  the  prior  taxable 
year  in  determining  the  extent  to  which  the  loss  is  deductible. 

Although  the  amendments  made  by  the  conference  agreement 
generally  apply  to  taxable  years  beginning  after  December  31, 
1982,  the  amendments  also  apply  to  the  taxpayer's  last  taxable 
year  beginning  before  January  1,  19S3,  for  a  taxpayer  who  elects  to 
take  into  account  a  disaster  loss  in  such  a  taxable  year.  For  exam- 
ple, if  a  calendar  year  taxpayer  experiences  a  disaster  loss  in  1983 
and  elects  to  claim  the  loss  for  calendar  year  1982,  the  loss  will  be 
deductible  only  to  the  extent  it  exceeds  10  percent  of  the  taxpayer's 
1982  adjusted  gross  income. 

4.  Capital  gains  holding  period 

Present  law 

Gains  or  losses  on  certain  assets  held  more  than  12  months  are 
considered  long-term  capital  gains. 

For  noncorporate  taxpayers,  40  percent  of  net  long-term  capital 
gains  are  included  in  income,  while  100  percent  of  net  short-term 
gains  are  included.  However,  100  percent  of  net  short-term  losses 
(up  to  $3,000)  are  deductible,  while  only  50  percent  of  net  long-term 
losses  (up  to  $3,000)  are  deductible. 

For  corporate  taxpayers,  net  long-term  gains  are  subject  to  an  al- 
ternate tax  rate  of  28  percent,  while  net  short-term  gains  are  taxed 
at  ordinary  corporate  rates. 

House  bill 

No  provision. 

Senate  amendment 

The  holding  period  distinguishing  long-term  from  short-term  cap- 
ital gains  and  losses  is  reduced  to  6  months,  effective  for  assets  sold 
or  exchanged  after  June  30,  1982. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

5.  Capital  gains  indexing 
Present  law 

The  adjusted  basis  for  determining  the  gain  or  loss  from  the  sale 
or  other  disposition  of  property  is  established  in  fixed  dollar 
amounts  and,  thus,  does  not  take  into  account  changes  in  the  value 
of  the  dollar  resulting  from  inflation. 

House  bill 

No  provision. 

Senate  amendment 

The  basis  of  certain  assets  is  adjusted  for  inflation  in  order  to  de- 
termine the  gain  or  loss  upon  the  sale  or  other  disposition  of  the 

assets. 

Assets  eligible  for  the  indexing  adjustments  are  corporate  stock 
and  real  property  that  are  capital  assets  or  assets  used  in  a  trade 
or  business  and  are  held  for  more  than  one  year. 

The  inflation  adjustment  is  based  on  the  level  of  the  GNP  defla- 
tor for  the  quarter  the  asset  is  purchased  compared  with  the  defla- 
tor for  the  quarter  of  sale.  However,  if  the  asset  was  purchased 
before  1985,  the  base  is  the  GNP  deflator  in  the  fourth  quarter  of 
1984. 

Special  rules  are  provided  for  certain  conduit  entities  to  ensure 
that  an  appropriate  portion  of  the  inflation  adjustments  flow 
through  to  shareholders  or  partners. 

The  provision  applies  to  sales  and  exchanges  after  December  31, 

1984. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

B.  Business  Income  Tax  Provisions 
1.  Corporate  minimum  tax 
Present  law 

Corporations  must  pay  a  minimum  tax  on  certain  tax  prefer- 
ences. The  tax  is  in  addition  to  the  corporation's  regular  tax.  The 
amount  of  the  minimum  tax  is  15  percent  of  the  corporation's  tax 
preferences  in  excess  of  the  greater  of  the  regular  income  tax  paid 
or  $10,000. 

The  tax  preference  items  included  in  this  base  of  the  minimum 
tax  for  corporations  are: 

(1)  Accelerated  depreciation  on  real  property  in  excess  of 
straight-line  depreciation  over  the  useful  life  or  recovery 
period; 
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(2)  Amortization  of  certified  pollution  control  facilities  (the 
excess  of  60-month  amortization  over  depreciation  otherwise  al- 
lowable); 

(3)  In  the  case  of  certain  financial  institutions,  the  excess  of 
the  bad  debt  deductions  over  the  amount  of  that  deduction 
computed  on  the  basis  of  actual  experience; 

(4)  Percentage  depletion  in  excess  of  the  adjusted  basis  of  the 
property; 

(5)  18/4  6  of  the  corporation's  net  capital  gain;  and 

(6)  Amortization  of  child  care  facilities  (the  excess  of  60- 
month  amortization  over  depreciation  otherwise  allowable). 

Rouse  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  for  a  15-percent  cutback  in  cer- 
tain corporate  tax  preferences.  The  changes  apply  to  all  corpora- 
tions other  than  subchapter  S  corporations. 

In  the  case  of  corporations,  the  statutory  percentage  depletion 
rates  for  iron  ore  and  coal  (including  lignite)  are  reduced  by  15  per- 
cent. 

The  bad  debt  reserve  deduction  is  reduced  by  15  percent  of  the 
amount  by  which  the  otherwise  allowable  deduction  exceeds  the 
amount  which  would  have  been  allowable  on  the  basis  of  actual  ex- 
perience. 

In  the  case  of  a  financial  institution,  15  percent  of  the  otherwise 
allowable  interest  deduction  for  debt  incurred  or  continued  to  pur- 
chase tax-exempt  obligations  acquired  after  1982  is  disallowed. 

The  deemed  dividend  distribution  by  a  domestic  international 
sales  corporation  (DISC)  to  a  corporate  shareholder  is  increased  by 
15  percent,  to  57  V2  percent  of  certain  taxable  income. 

The  amount  treated  as  ordinary  income  on  the  sale  of  section 
1250  property  (real  estate)  by  a  corporation  is  increased  by  15  pre- 
cent  of  the  additional  amount  which  would  be  ordinary  income  if 
the  property  were  subject  to  recapture  under  section  1245. 

Fifteen  percent  of  the  basis  of  pollution  control  facilities  to  which 
an  election  under  section  169  applies  is  treated  as  if  the  election 
did  not  apply. 

In  the  case  of  an  integrated  oil  company,  15  percent  of  the 
amount  otherwise  allowable  as  a  deduction  for  intangible  drilling 
costs  under  section  263(c)  is  capitalized  to  the  oil,  gas  or  geothermal 
property  and  treated  as  if  it  were  recovery  property  assigned  to  the 
5-year  class.  ACRS  deductions  and  the  investment  tax  credit  are 
made  available.  The  deductions  and  the  credit  are  subject  to  recap- 
ture in  accordance  with  the  usual  recapture  rules.  The  deductions 
are  also  reduced  to  take  account  of  the  half-basis  adjustment.  Inte- 
grated oil  companies  may  elect  on  an  annual  basis  to  capitalize  up 
to  100  percent  of  otherwise  allowable  IDCs  under  these  new  rules. 

Fifteen  percent  of  the  deductions  for  mining  exploration  and  de- 
velopment costs  otherwise  allowable  under  section  616(a)  and  617 
to  a  corporation  are  capitalized  and  treated  in  generally  the  same 
manner  as  the  capitalized  IDC's  described  above. 
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Only  71.6  percent  of  the  items  subject  to  a  cutdown  will  be  treat- 
ed as  items  of  tax  preference  under  the  add-on  minimum  tax  for 
corporations. 

The  provisions  generally  apply  to  taxable  years  beginning  after 
December  31,  1982.  However,  the  provision  relating  to  deductions 
under  sees.  263(c),  616  and  617  applies  to  expenditures  made  after 
that  date;  the  provision  relating  to  pollution  control  facilities  ap- 
plies to  property  placed  in  service  after  that  date;  the  provision  re- 
lating to  section  1250  property  applies  to  dispositions  after  that 
date;  and  the  provision  relating  to  depletion  applies  to  taxable 
years  beginning  after  December  31,  1983. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
several  modifications:  First,  the  preference  for  percentage  depletion 
for  coal  and  iron  ore  that  is  subject  to  the  15-percent  cutback  is  de- 
fined as  excess  of  percentage  depletion  otherwise  allowable  over 
the  adjusted  basis  of  the  property.  This  replaces  the  Senate  provi- 
sion reducing  the  percentage  depletion  rates  by  15  percent.  Second, 
the  treatment  of  the  15  percent  of  intangible  drilling  costs  of  inte- 
grated oil  companies  that  is  made  ineligible  for  expensing  is  that 
these  costs  are  written  off  over  36  months  with  no  investment  tax 
credit.  Third,  the  Senate  provision  allowing  corporations  to  elect 
not  to  expense  more  than  15  percent  of  intangible  drilling  and 
mining  exploration  and  development  costs  is  deleted.  The  present 
law  election  to  capitalize  intangible  drilling  costs  is  not  changed. 
Fourth,  the  conference  agreement  removes  rapid  amortization  for 
child  care  facilities  as  a  minimum  tax  preference  for  corporations. 

The  conference  agreement  also  makes  a  technical  amendment  re- 
lating to  real  estate  investment  trusts  (REITs).  Under  present  law, 
REITs  are  generally  treated  as  conduit  entities  to  the  extent  that 
their  income  (including  capital  gain)  is  distributed  to  its  sharehold- 
ers. However,  a  REIT  is  taxed  like  an  ordinary  corporation  on 
income  (including  capital  gain)  it  retains. 

In  order  to  continue  this  treatment  with  respect  to  the  prefer- 
ence for  section  1250  capital  gain  treatment,  the  conference  agree- 
ment provides  that  the  amount  subject  to  the  15-percent  ordinary 
income  treatment  is  reduced  by  the  amount  of  section  1250  capital 
gain  which  is  distributed  to  shareholders  and  is  designated  as  a 
capital  gain  dividend.  For  this  purpose,  capital  gain  dividends  are 
deemed  to  be  paid  first  from  section  1250  capital  gain.  Thus,  no  sec- 
tion 1250  capital  gain  is  treated  as  ordinary  income  where  capital 
gain  dividends  for  the  year  are  more  than  the  section  1250  capital 
gain.  Any  gain  treated  as  ordinary  income  is  considered  as  real 
estate  investment  trust  taxable  income. 

Individual  shareholders  of  a  REIT  continue  to  treat  capital  gain 
dividends  as  capital  gains  for  purposes  of  the  individual  minimum 
tax.  Corporate  shareholders  of  a  REIT  treat  the  portion  of  the  capi- 
tal gain  dividend  attributable  to  gain  from  the  sale  or  exchange  of 
section  1250  property  as  subject  to  the  15-percent  ordinary  income 
rule.  It  is  expected  that  the  Internal  Revenue  Service  will  modify 
its  regulations  to  require  REITs  to  designate  which  portion  of  their 
capital  gain  dividends  are  paid  from  section  1250  capital  gain  and 
the  amount  of  such  gain  that  would  be  ordinary  income  if  the  prop- 
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erty  were  subject  to  section  1245  recapture  so  that  their  corporate 
shareholders  will  know  the  amount  of  their  preference  for  section 
1250  capital  gain  treatment. 

2.  Basis  adjustment  for  investment  tax  credits 

Present  law 

Cost  recovery  deductions  are  allowed  for  100  percent  of  the  cost 
of  a  depreciable  asset,  including  property  for  which  the  regular, 
energy,  or  historic  structure  rehabilitation  investment  tax  credits 
are  allowed.  Basis  is  reduced  by  the  full  amount  of  rehabilitation 
credits  except  that  no  basis  reduction  is  required  for  the  credit  for 
qualified  rehabilitation  of  historic  structures. 

Lessors  may  elect  to  pass  through  investment  credits  to  lessees, 
in  which  case  lessees  are  treated  as  having  purchased  the  asset  for 
fair  market  value  for  purposes  of  computing  the  credit. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  requires  a  taxpayer  to  reduce  the  basis 
of  assets  by  50  percent  of  the  amount  of  regular,  energy  and  certi- 
fied historic  structure  investment  tax  credits.  This  applies  to  cred- 
its claimed  on  qualified  progress  expenditures  as  well  as  on  ordi- 
nary credits.  A  deduction  also  is  allowed  for  one-half  of  unused 
credits  in  the  year  in  which  they  expire.  When  a  lessor  elects  to 
pass  through  the  investment  credit  to  a  lessee,  the  lessor  takes  the 
basis  adjustment.  The  basis  adjustment  is  not  taken  into  account  in 
determining  earnings  and  profits. 

The  amendment  applies  to  property  placed  in  service  after  De- 
cember 31,  1982,  other  than  property  (which  is  not  public  utility 
property,  property  subject  to  a  safe-harbor  lease  or  a  rehabilitated 
building)  placed  in  service  before  July  1,  1984,  for  which  a  contract 
was  entered  into  after  August  13,  1981,  and  was  binding  on  July  1, 
1982,  and  at  all  times  thereafter.  For  property  placed  in  service 
after  1982  which  is  not  covered  by  the  transition  rule,  qualified 
progress  expenditures  and  expenditures  for  property  constructed  by 
the  taxpayer  incurred  before  1983  are  not  subject  to  the  new  rules. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
several  modifications. 

First,  taxpayers  are  given  an  election  with  respect  to  the  regular 
investment  credit  on  recovery  property  to  elect  a  2-percentage 
point  reduction  in  the  credit.  The  election  is  made  property  by 
property.  A  taxpayer  who  makes  this  election  does  not  have  to 
make  a  basis  adjustment.  In  the  case  of  partnerships,  the  election 
is  made  at  the  partnership  level.  The  election  is  intended  to  deal 
with  the  case  in  which  a  taxpayer  cannot  claim  all  the  regular  in- 
vestment credits  he  earns  because  of  the  85-percent-of-tax-liability 
limitation.  In  these  cases,  taxpayers  could  be  forced  to  make  a 
basis  adjustment,  and  suffer  a  deferral  of  deductions  for  which  they 
would  have  received  a  tax  benefit,  because  they  earn  credits  they 
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will  be  able  to  use  only  after  carrying  them  forward  for  several 
years.  Under  the  conference  agreement,  these  taxpayers  are  able  to 
avoid  this  problem  by  electing  the  reduced  credit. 

Second,  when  lessors  elect  to  pass  through  the  investment  credit 
to  lessees  under  section  48(d),  the  lessor  does  not  have  to  make  a 
basis  adjustment.  Instead,  the  lessee  includes  in  income  ratably 
over  the  ACRS  recovery  period  for  the  property  an  amount  equal 
to  one-half  of  the  credit  allowable.  Lessees  are  eligible  to  elect  the 
2-percentage  point  reduction  for  the  regular  investment  credit  in 
which  case  they  are  not  required  to  include  this  income.  If  the 
credit  is  recaptured,  the  income  inclusions  will  be  adjusted,  in  ac- 
cordance with  regulations,  to  take  account  of  the  amount  of  the 
credit  recaptured. 

Third,  the  conference  agreement  liberalizes  the  transition  rules 
in  the  Senate  amendment.  The  date  by  which  property  eligible  for 
the  transition  rule  must  be  placed  in  service  in  order  to  be  exempt 
from  the  basis  adjustment  is  extended  from  July  1,  1984,  to  Janu- 
ary 1,  1986.  Also,  in  the  case  of  an  integrated  manufacturing  facili- 
ty where  there  were  binding  contracts,  or  where  construction  by 
the  taxpayer  was  carried  out  with  respect  to  more  than  20  percent 
of  the  cost  of  the  facility,  between  August  13,  1981,  and  July  2, 
1982,  and  where  the  on-site  construction  began  before  July  1,  1982, 
property  eligible  for  the  credit  in  the  facility  will  qualify  for  the 
transition  rule  if  the  property  is  placed  in  service  before  January  1, 
1986. 

An  integrated  manufacturing  facility  is  one  or  more  facilities  lo- 
cated on  a  single  site  for  the  manufacture  of  one  or  more  manufac- 
tured products  from  raw  materials  by  the  application  of  two  or 
more  integrated  manufacturing  processes.  For  example,  an  inte- 
grated facility  for  the  manufacture  of  steel  or  steel  products  from 
raw  materials  would  qualify  as  an  integrated  manufacturing  facili- 
ty. 

Fourth,  a  transition  rule  is  adopted  for  rehabilitation  of  certified 
historic  structures.  These  are  exempt  from  the  basis  adjustment  if 
there  is  a  contract  to  rehabilitate  the  property  which  was  entered 
into  after  December  31,  1980,  and  was  binding  on  July  1,  1982,  and 
at  all  times  thereafter  or  if  rehabilitation  began  between  December 
31,  1980,  and  July  1,  1982,  as  long  as  the  building  is  placed  in  serv- 
ice before  January  1,  1986.  Also,  rehabilitations  of  certified  historic 
structures  placed  in  service  before  July  1,  1984,  are  exempt  if  Secu- 
rities and  Exchange  Commission  filings  and  HUD  Section  8  appli- 
cations with  respect  to  those  structures  were  made  before  July  1, 
1982. 

3.  Limitation  on  investment  tax  credit 
Present  law 

The  investment  tax  credit  earned  by  a  taxpayer  can  be  used  to 
reduce  tax  liability  up  to  certain  limits.  The  limit  for  taxable  years 
ending  after  1981  is  $25,000  plus  90  percent  of  the  tax  liability  in 
excess  of  $25,000  (increased  from  80  percent  in  1981).  Unused  cred- 
its for  a  taxable  year  may  be  carried  back  to  each  of  the  3  taxable 
years  preceding  the  unused  credit  year  and  then  carried  forward  to 
each  of  the  15  following  taxable  years. 
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House  bill 
No  provision. 

Senate  amendment 

The  limitation  on  the  amount  of  income  tax  liability  (in  excess  of 
$25,000)  that  may  be  offset  by  the  investment  tax  credit  is  reduced 
from  90  percent  to  85  percent. 

The  lower  limitation  is  effective  for  taxable  years  beginning  after 
December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

4.  Accelerated  depreciation  (ACRS)— 1985  and  1986 

Present  law 

Cost  recovery  schedules  for  equipment  reflect  the  150-percent  de- 
clining balance  method  with  a  switch  to  the  straight-line  method, 
for  the  years  1981-84.  In  1985,  the  schedules  accelerate  to  reflect 
the  175-percent  declining  balance  method  with  a  switch  to  the  sum- 
of-the-years-digits  method.  In  1986,  they  accelerate  further  to  re- 
flect the  200-percent  declining  balance  method  with  a  switch  to  the 
sum-of-the-y ears-digits  method. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  repeals  1985  and  1986  accelerations  of 
depreciation. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


5.  Construction  period  interest  and  taxes 
Present  law 

Under  section  189,  individuals,  personal  holding  companies,  and 
subchapter  S  corporations  are  required  to  capitalize  interest  and 
real  property  taxes  attributable  to  the  construction  period  of  real 
property  (other  than  low-income  housing)  to  be  used  in  a  trade  or 
business  or  held  for  investment.  The  capitalized  interest  and  taxes 
are  amortized  (i.e.,  deducted  in  equal  portions)  over  certain  periods, 
generally  10  years.  The  interest  that  must  be  capitalized  is  interest 
which  is  attributable  to  the  construction  period  on  any  debt  in- 
curred or  continued  for  the  purpose  of  acquiring,  constructing,  or 
carrying  real  property  other  than  low  income  housing.  The  con- 
struction period  is  defined  as  the  period  beginning  on  the  date  con- 
struction of  the  building  or  improvement  begins  and  ending  on  the 
date  the  property  is  ready  to  be  placed  in  service  or  is  ready  to  be 
held  for  sale. 

The  amortization  of  capitalized  interest  and  taxes  begins  in  the 
year  the  interest  or  taxes  was  paid  or  accrued.  However,  the  amor- 
tization of  capitalized  interest  and  taxes  is  then  suspended  until 
the  year  the  building  or  improvement  is  ready  to  be  placed  in  serv- 
ice or  to  be  sold,  and  amortization  resumes  at  that  time. 

Corporations,  other  than  personal  holding  companies  and  sub- 
chapter S  corporations,  are  not  subject  to  the  capitalization  re- 
quirement of  section  189.  For  these  corporations,  amounts  paid  or 
accrued  for  interest  and  real  property  taxes  are  allowed  as  deduc- 
tions for  the  year  in  which  paid  or  accured.  Certain  prepaid  inter- 
est, however,  must  be  capitalized  and  deducted  in  the  years  to 
which  properly  applicable.  In  addition,  under  section  266,  taxpay- 
ers may  elect  to  capitalize  certain  taxes  and  interest  attributable  to 
both  real  and  personal  property  and  include  the  capitalized  items 
in  the  basis  of  the  property. 

Section  189  does  not  apply  to  interest  and  taxes  capitalized  under 
section  266. 

House  bill 

No  provision. 

Senate  amendment 

Section  189  generally  would  be  extended  to  apply  to  all  corpora- 
tions. However,  for  corporations  other  than  personal  holding  com- 
panies and  subchapter  S  corporations,  section  189  would  not  apply 
to  construction  period  interest  and  taxes  for  residential  real  prop- 
erty. In  addition,  the  Treasury  Department  would  be  required  to 
issue  regulations  providing  for  the  allocation  of  interest  to  the  con- 
struction of  real  property,  and  it  would  be  expected  that  these  reg- 
ulations would  adopt  rules  similar  to  those  contained  in  Financial 
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Accounting  Standards  Board  Statement  Number  34,  as  amended. 
Under  those  rules,  the  amount  of  interest  to  be  capitalized  is  the 
portion  of  the  total  interest  expense  incurred  during  the  construc- 
tion period  that  could  have  been  avoided  if  funds  had  not  been  ex- 
pended for  construction.  Interest  expense  that  could  have  been 
avoided  includes  interest  costs  incurred  by  reason  of  additional  bor- 
rowings to  finance  construction  and  interest  costs  incurred  by 
reason  of  borrowings  that  otherwise  could  have  been  repaid  with 
funds  expended  for  construction. 

The  Senate  amendment  generally  would  apply  to  interest  and 
taxes  paid  or  incurred  in  taxable  years  beginning  after  December 
31,  1982,  for  the  construction  of  nonresidential  real  property  begun 
after  December  31,  1982.  The  Senate  amendment  would  not  apply, 
however,  to  the  construction  of  the  Alaska  Natural  Gas  Transpor- 
tation System  (15  U.S.C.  719)  and  its  related  facilities  (e.g.,  com- 
pressor stations  and  conditioning  plants).  In  addition,  the  Senate 
amendment  would  not  apply  to  the  construction  of  hotels  or  motels 
described  in  section  48(a)(3)(B)  begun  before  January  1,  1984,  if  the 
construction  is  done  under  a  written  plan  of  the  taxpayer  in  exist- 
ence on  July  1,  1982,  and  if  the  taxpayer  has  requested  in  writing 
approval  from  a  governmental  unit  for  such  hotel  or  motel. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
one  amendment  to  the  effective  date.  Under  the  amendment,  the 
special  transitional  rule  of  the  Senate  bill  for  hotel  and  motel  con- 
struction is  extended  to  apply  also  to  the  construction  of  hospitals 
and  nursing  homes. 

The  conferees  understand  that  the  construction .  period  com- 
mences with  the  date  on  which  the  construction  of  a  building  or 
other  improvement  begins  and  ends  on  the  date  that  the  building 
or  improvement  is  ready  to  be  placed  in  service  or  is  ready  to  be 
held  for  sale.  For  this  purpose,  the  construction  period  is  not  to  be 
considered  to  have  commenced  solely  because  drilling  is  performed 
to  determine  soil  conditions,  architect's  sketches  or  plans  are  pre- 
pared, or  a  building  permit  is  obtained.  Generally  the  construction 
period  will  be  considered  to  have  commenced  when  land  prepara- 
tions and  improvements,  such  as  clearing,  grading,  excavation,  and 
filling,  are  undertaken.  However,  the  construction  period  will  not 
be  considered  to  have  commenced  solely  because  clearing  or  grad- 
ing work  is  undertaken,  or  drainage  ditches  are  dug,  if  such  work 
is  undertaken  primarily  for  the  maintenance  or  preservation  of 
raw  land  and  existing  structures  and  is  not  an  integral  part  of  a 
plan  for  the  construction  of  new  or  substantially  renovated  build- 
ings and  improvements.  In  the  case  of  the  demolition  of  existing 
structures  where  the  construction  period  has  not  otherwise  com- 
menced, the  construction  period  is  considered  to  commence  when 
demolition  begins  if  the  demolition  is  undertaken  to  prepare  the 
site  for  construction.  The  construction  period  will  not  be  considered 
to  commence  solely  because  of  the  demolition  of  existing  structures 
if  the  demolition  is  not  undertaken  as  part  of  a  plan  for  the  con- 
struction of  new  or  substantially  renovated  buildings  or  improve- 
ments. 


486 


The  conferees  also  intend  to  clarify  that  the  construction  of  prop- 
erty is  considered  to  have  begun  before  January  1,  1983,  if  the 
property  is  an  integral  part  of  an  integrated  facility  and  construc- 
tion of  part  of  that  facility  began  before  January  1,  1983.  An  inte- 
grated facility  is  a  multi-property  facility  constructed  as  a  single 
project  on  a  single  site  and  operated  as  a  single,  unitary  facility  as 
described  in  a  written  plan  (evidenced  by  internal  documents  of  the 
taxpayer  such  as  purchasing  and  financing  documents)  existing  on 
July  1,  1982.  Property  is  an  integral  part  of  an  integrated  facility 
if: 

(1)  the  property  is  described  as  part  of  the  same  project  in 
written  plans  of  the  taxpayer  in  existence  on  July  1,  1982; 

(2)  the  property  is  an  integral  part  the  planned  operation  of 
the  project  when  the  project  will  first  be  placed  in  service;  and 

(3)  the  property  will  be  constructed  during  the  same  con- 
struction period  as  the  rest  of  the  project. 

Thus,  for  example,  three  nuclear  reactors  are  not  part  of  one  in- 
tegrated facility  for  the  production  of  electricity  if  it  is  planned 
that  only  one  reactor  will  be  placed  in  service  initially.  On  the 
other  hand,  if  a  taxpayer  plans  to  construct  a  facility  to  produce 
sheet  steel  from  iron  ore,  then  both  a  blast  furnace  and  rolling  mill 
to  be  constructed  during  the  same  construction  period  on  a  single 
site  are  part  of  the  same  integrated  facility  because  both  properties 
are  necessary  to  produce  sheet  steel  from  iron  ore  as  contemplated 
in  the  taxpayer's  plan.  However,  if  the  blast  furnace  is  planned  to 
be  ready  to  be  placed  in  service  in  1985  and  construction  of  the 
rolling  mill  is  not  planned  to  begin  until  1986,  then  those  proper- 
ties are  not  part  of  one  integrated  facility. 

Although  improvements  such  as  parking  lots,  access  roads,  and 
utility  hook-ups  may  be  part  of  an  integrated  facility,  the  start  of 
construction  of  such  property  (which  can  be  used  in  connection 
with  any  type  of  facility)  is  not  considered  the  start  of  construction 
of  other  property  in  the  facility  for  purposes  of  the  effective  date  of 
the  provision. 


6.  Leasing  Rules 
a.  Non-safe  harbor  leasing  rules 

Present  law 
General  concept 

Prior  to  the  enactment  of  ERTA,  the  law  contained  rules  to  de- 
termine who  owns  an  item  of  property  for  tax  purposes  when  the 
property  is  subject  to  an  agreement  which  the  parties  characterize 
as  a  lease.  These  rules,  which  evolved  over  the  years  through  a 
series  of  court  cases  and  revenue  rulings  and  revenue  procedures 
issued  by  the  Internal  Revenue  Service,  still  apply  to  transactions 
that  are  not  governed  by  the  safe-harbor  rules.  Essentially  outside 
the  safe  harbor  provided  by  ERTA,  the  law  is  that  the  economic 
substance  of  a  transaction,  not  its  form,  determines  who  is  the 
owner  of  the  property  for  tax  purposes.  Lease  transactions  cannot 
be  used  solely  for  the  purpose  of  transferring  tax  benefits.  In  gener- 
al, that  means  that  the  lessor  has  to  have  a  profit  or  income-pro- 
ducing motive  for  the  transaction  independent  of  tax  benefits. 
Other  business  motives  are  taken  into  account  in  determining  the 
substance  of  the  transaction.  The  fact  that  the  lessor  in  a  lease  fi- 
nancing transaction  can  show  a  profit  or  business  purpose  does  not 
automatically  result  in  lease  treatment  because  a  profit  motive 
also  can  exist  in  a  financing  arrangement.  In  addition,  the  lessor 
has  to  bear  meaningful  benefits  and  burdens  of  ownership.  The 
transaction  has  to  be  in  substance  a  lease  and  not  a  financing  ar- 
rangement or  a  conditional  sale. 

Objective  guidelines  (Revenue  Procedure  75-21) 

Revenue  Procedure  75-21  and  subsequent  revenue  procedures 
provide  the  following  objective  guidelines  for  determining  non-safe 
harbor  lease  treatment  of  leveraged  leases  of  equipment.  These 
guidelines  may  be  viewed  as  a  type  of  safe  harbor  because  if  all  re- 
quirements are  met,  a  ruling  generally  will  be  issued  treating  the 
transaction  as  a  lease. 

1.  Lessor's  minimum  investment. — The  lessor  must  have  a  mini- 
mum 20  percent  unconditional  at-risk  investment  in  the  property. 

2.  Lessee's  investment. — Neither  the  lessee  nor  a  party  related  to 
the  lessee  may  furnish  any  part  of  the  cost  of  the  property. 

3.  Lessee  loans  or  guarantees. — The  lessee  may  not  lend  to  the 
lessor  any  of  the  funds  necessary  to  purchase  the  property  or  guar- 
antee any  lessor  loan. 

4.  Purchase  options. — The  lessee  may  not  have  an  option  to  pur- 
chase the  property  at  the  end  of  the  lease  term  unless  the  option 
can  be  exercised  only  at  fair  market  value  (determined  at  the  time 
of  exercise).  In  addition,  the  lessor  cannot  have  a  contractual  right 
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to  require  the  lessee  or  any  other  party  to  purchase  the  property, 
even  at  fair  market  value  (i.e.,  a  put). 

5.  Lessor  profit  and  cash  flow. — The  lessor  must  expect  to  receive 
a  profit  and  positive  cash  flow  from  the  transaction  independent  of 
tax  benefits. 

6.  Limited  use  property. — Under  Revenue  Procedure  76-30,  prop- 
erty that  can  be  used  only  by  the  lessee  (limited  use  property)  is 
not  eligible  for  lease  treatment. 

Motor  vehicle  leases 

One  court  (Swift  Dodge  v.  Commissioner,  76  T.C.  546  (1981))  has 
held  that,  in  an  operating  lease  of  motor  vehicles,  lease  treatment 
may  result  even  though  the  lease  contains  a  terminal  rental  adjust- 
ment clause  requiring  or  permitting  an  adjustment  of  rent  to  make 
up  any  difference  between  the  projected  value  of  the  property  at 
the  end  of  the  lease  and  the  actual  value  of  the  property  upon 
lease  termination.  The  I.R.S.  has  not  acquiesced  in  this  case. 

House  bill 

No  provision. 

Senate  amendment 

Fixed  price  purchase  options 

For  leases  entered  into  after  December  31,  1984,  fixed  price  pur- 
chase options  are  not  to  be  taken  into  account  in  determining 
whether  a  transaction  is  a  lease  under  the  non-safe  harbor  rules. 
To  qualify,  the  option  must  be  at  least  10  percent  of  the  original 
cost  of  the  property.  As  under  present  law,  the  fact  the  lessor  has  a 
contractual  right  requiring  the  lessee  to  purchase  the  property  (i.e., 
a  put  option)  in  a  lease  must  be  taken  into  account  in  determining 
whether  a  transaction  is  a  lease  under  non-safe  harbor  rules. 

This  change  permitting  a  fixed  price  purchase  option  applies  to 
certain  leases  of  farm  property  entered  into  after  July  1,  1982.  To 
be  eligible,  the  property  must  be  new  property  eligible  for  the  in- 
vestment credit  and  used  for  farming  purposes  as  defined  in  section 
2032A(e)(5).  A  lease  does  not  qualify  if  the  cost  basis  of  the  leased 
property  when  added  to  the  cost  basis  of  all  other  property  subject 
to  a  lease  that  was  entered  into  by  the  lessee  (or  a  related  person) 
during  the  same  calendar  year  and  that  was  covered  by  this  rule 
exceeds  $150,000.  For  this  purpose,  a  related  person  is  defined  in 
section  168(e)(4)(D),  except  that  an  individual  is  not  considered  re- 
lated to  the  lessee  individual  if  the  property  is  used  in  a  trade  or 
business  of  farming  that  is  separate  from  the  trade  or  business  of 
farming  of  the  lessee. 

Motor  vehicle  leases 

The  Senate  amendment  prevents  the  IRS  from  retroactively 
denying  lease  treatment  for  certain  motor  vehicle  leases,  including 
leases  of  trailers,  by  reason  of  the  fact  that  those  leases  contain  ter- 
minal rental  adjustment  clauses.  The  provision  does  not  address 
the  legal  effect  of  these  clauses  and  does  not  prevent  the  Treasury 
from  issuing  regulations  on  a  prospective  basis  addressing  the  legal 
effect  of  these  clauses. 
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The  Senate  provision  regarding  terminal  rental  adjustment 
clauses  applies  only  to  leases  in  which  the  lessee  uses  the  property 
for  business  purposes.  Also,  the  provision  does  not  apply  to  lever- 
aged leases  financed  with  nonrecourse  debt. 

Other  rules  unchanged 

The  Senate  amendment  does  not  otherwise  alter  Revenue  Proce- 
dure 75-21  or  the  general  principles  for  determining  lease  treat- 
ment of  transactions  other  than  safe-harbor  lease  transactions. 

Effective  date 

Fixed  price  purchase  options. — In  general,  the  change  for  fixed 
price  purchase  options  applies  to  leases  entered  into  after  Decem- 
ber 31,  1984.  However,  the  provision  for  up  to  $150,000  of  a  lessee's 
farm  property  applies  to  leases  entered  into  after  July  1,  1982  and 
before  January  1,  1985. 

Motor  vehicle  leases. — The  provision  governing  motor  vehicle 
leases  applies  to  any  open  taxable  year. 

Conference  agreement 

Overview 

The  conference  agreement  modifies  the  Senate  amendment  in 
several  respects.  Under  the  conference  agreement,  leases  that  qual- 
ify under  the  non-safe  harbor  rules  are  allowed  the  same  90-day 
window  presently  allowed  for  safe  harbor  leases.  Thus,  property 
subject  to  a  non-safe  harbor  lease  will  be  considered  new  property 
if  it  is  leased  within  90  days  after  the  property  is  placed  in  service. 
In  addition,  the  conference  agreement  establishes  a  new  category 
of  leases  referred  to  as  finance  leases. 

These  rules  generally  apply  to  leases  entered  into  after  Decem- 
ber 31,  1983.  A  special  rule  applies  for  finance  leases  entered  into 
after  July  1,  1982  of  up  to  $150,000  of  a  lessee's  farm  property. 

The  conference  agreement  adopts  without  change  the  provision 
preventing  the  IRS  from  retroactively  denying  lease  treatment  to 
motor  vehicle  leases  that  contain  terminal  rental  adjustment 
clauses.  As  under  the  Senate  amendment,  that  change  applies  only 
to  property  that  is  used  for  business  purposes  and  that  is  not  fi- 
nanced with  nonrecourse  debt. 

Finance  leases 

Overview. — Under  the  conference  agreement,  lease  treatment  is 
allowed  for  finance  leases.  A  finance  lease  is  an  agreement  charac- 
terized by  the  parties  as  a  lease  with  respect  to  eligible  property 
that  would  meet  the  requirements  of  a  lease  under  the  non-safe 
harbor  rules  if  the  fact  that  the  agreement  contained  a  10-percent 
fixed  price  purchase  option  or  that  the  property  was  limited  use 
property  were  not  taken  into  account  in  determining  lease  treat- 
ment. To  be  a  finance  lease,  the  lessor  must  be  a  corporation  (other 
than  a  subchapter  S  corporation  or  a  personal  holding  company),  a 
partnership  all  partners  of  which  are  those  corporations,  or  a 
grantor  trust  with  respect  to  which  the  grantor  and  all  benefici- 
aries are  those  corporations.  Finance  leases  (other  than  finance 
leases  of  up  to  $150,000  of  a  lessee's  farm  property  per  calendar 
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year)  are  subject  to  a  lessee  cap,  a  lessor  cap,  and  an  ITC  spread. 
Limitations  on  related  party  transactions  and  percentage  depletion 
deductions  of  lessees  apply  to  all  finance  leases. 

Eligible  property. — Under  the  conference  agreement,  property  eli- 
gible for  finance  lease  treatment  includes  only  recovery  property 
that  is  new  section  38  property.  However,  eligible  property  does  not 
include  public  utility  property  (as  defined  in  section  167(1)(3)(A))  or 
rehabilitated  buildings.  The  conference  agreement  excludes  proper- 
ty used  by  former  tax-exempt  organizations  excluded  from  the  safe- 
harbor  provisions  under  the  Senate  amendment,  except  that  the 
exclusion  does  not  apply  to  property  used  by  farmer's  cooperatives 
described  in  section  521  (whether  or  not  they  are  exempt  from  tax) 
or  to  property  used  in  an  unrelated  trade  or  business,  the  income 
from  which  is  subject  to  tax  under  section  511.  In  addition,  proper- 
ty does  not  qualify  if  it  is  used  by  a  person  other  than  a  U.S. 
person  and  that  foreign  user  is  not  subject  to  U.S.  tax  on  the 
income  generated  from  the  property.  Mass  commuting  vehicles  are 
not  eligible. 

10-percent  fixed  price  purchase  option.— A  10-percent  fixed  price 
purchase  option  means  an  option  of  the  lessee  (i.e.,  a  call  option)  to 
purchase  the  property  at  the  end  of  the  lease  term  for  a  price  that 
is  fixed  at  the  beginning  of  the  lease  term  at  an  amount  that  is  10 
percent  or  more  of  the  original  cost  of  the  property. 

Limited  use  property. — Limited  use  property  is  property  that  is 
not  readily  usable  by  any  person  other  than  the  lessee. 

Other  non-safe  harbor  lease  rules  apply. — Finance  leases  must 
meet  the  requirements  for  lease  treatment  under  non-safe  harbor 
rules,  disregarding  the  fact  that  the  lease  contains  a  10-percent 
fixed  price  option  or  that  the  property  is  limited  use  property. 
Thus,  the  transaction  must  have  economic  substance  independent 
of  tax  benefits  and  not  merely  be  cast  in  the  form  of  a  lease  for 
purposes  of  utilizing  the  lessor's  tax  base.  The  lessor  must  reason- 
ably expect  to  derive  a  profit  from  the  transaction  independent  of 
tax  benefits.  In  addition  to  a  profit,  the  transaction  must  not  (with- 
out regard  to  the  fact  the  agreement  contains  a  fixed  price  option 
or  that  the  property  is  limited  use  property)  in  substance  be  a  fi- 
nancing arrangement  or  conditional  sale  in  which  the  lessee  has  an 
investment  in  the  property. 

Investment  tax  credit. — Under  the  conference  agreement,  20  per- 
cent of  any  investment  credit  earned  for  finance  lease  property  is 
allowable  in  the  first  taxable  year  and  20  percent  of  the  credit  is 
allowable  in  each  of  the  4  succeeding  taxable  years.  In  computing 
cost  recovery  allowances  for  finance  lease  property,  the  regular 
ACRS  periods  and  methods  apply.  The  basis  adjustment  for  half  of 
the  full  investment  credit  occurs  in  the  first  taxable  year. 

This  spreading  of  an  investment  credit  does  not  apply  to  proper- 
ty placed  in  service  after  September  30,  1985. 

Lessor  limitations. — In  taxable  years  ending  after  December  31, 
1983,  a  lessor  is  not  allowed  deductions  or  credits  allocable  to  finance 
lease  property  to  the  extent  those  deductions  or  credits  reduce  its  in- 
come tax  liability  (including  any  liability  under  the  add-on  minimum 
tax)  by  more  than  50  percent. 

Deductions  or  credits  not  allowed  by  operation  of  this  limitation 
may  be  carried  forward,  under  regulations  to  be  prescribed  by  the 
Secretary.  This  lessor  limitation  does  not  apply  to  property  placed 
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in  service  after  September  30,  1985,  in  taxable  years  beginning 
after  that  date. 

A  lessor  cannot  use  tax  benefits  from  property  in  a  finance  lease 
to  generate  a  net  operating  loss  carryback  or  investment  tax  credit 
carryback  to  a  prior  taxable  year.  This  rule  operates  in  the  same 
way  as  the  rule  prohibiting  carrybacks  (and  allowing  carryfor- 
wards) of  tax  benefits  obtained  under  the  safe-harbor  lease  provi- 
sions. 

Lessee  limitations. — The  conference  agreement  places  a  40-per- 
cent limit  on  the  amount  of  a  lessee's  qualified  base  property  that  may 
be  leased  during  any  calendar  year  under  a  finance  lease.  Qualified 
base  property  includes  new  section  38  property  of  the  lessee,  financed 
lease  property  (other  than  new  section  38  property  of  the  lessee),  and 
designated  leased  property.  Designated  leased  property  has  the 
same  meaning  as  in  the  lessee  cap  of  the  safe  harbor  provisions.  Prop- 
erty leased  last  during  the  calendar  year  is  considered  to  be  the  first 
property  denied  lease  treatment  under  this  rule.  The  lessee  cap  does 
not  apply  after  calendar  year  1985. 

The  conference  agreement  requires  a  lessee  to  compute  its  per- 
centage depletion  deduction  for  property  subject  to  a  finance  lease 
as  if  it  owned  the  property.  In  general,  rules  similar  to  the  rules 
for  the  percentage  depletion  computation  under  the  safe-harbor 
provisions  of  the  Senate  amendment  apply  in  making  this  compu- 
tation. However,  the  lessee  must  use  the  regular  ACRS  deductions 
allowed  under  the  law  in  effect  at  the  time  of  the  lease  agreement 
in  making  this  determination  rather  than  the  modified  ACRS  de- 
ductions required  for  safe-harbor  leases. 

Related  party  transactions. — The  finance  lease  rules  do  not  apply 
to  transactions  between  related  persons.  For  this  purpose,  persons 
are  related  if  they  are  part  of  an  affiliated  group  as  defined  in  sec- 
tion 1504  even  if  the  persons  are  not  an  *  'includible  corportation" 
(as  defined  in  section  1504(b))  and  even  though  the  group  does  not 
file  a  consolidated  return. 

Farm  finance  leases. — Leases  of  new  section  38  property  used  for 
farming  purposes  entered  into  after  July  1,  1982,  may  qualify  for 
finance  lease  treatment  if  the  cost  basis  of  the  leased  property 
when  added  to  the  cost  basis  of  all  other  farm  property  subject  to  a 
finance  lease  that  was  entered  into  by  the  lessee  (or  a  related 
person)  during  the  calendar  year  does  not  exceed  $150,000.  A  relat- 
ed person  has  the  same  meaning  as  under  the  Senate  amendment. 
These  leases  of  farm  property  are  not  subject  to  the  lessor  cap,  the 
lessee  cap,  or  the  spread  of  the  investment  credit.  However,  those 
limitations  apply  for  leases  entered  into  after  December  31,  1983,  of 
property  exceeding  the  $150,000  amount.  The  limitations  on  related 
party  transactions  and  percentage  depletion  of  a  lessee  apply  to 
farm  finance  leases  for  all  years. 

Other  non-safe  harbor  leases  unaffected 

The  conference  agreement  does  not  alter  the  present  law  treat- 
ment of  leases  other  than  finance  leases  or  safe  harbor  leases. 

Effective  dates 

The  provision  permitting  a  90-day  window  applies  to  leases  en- 
tered into  after  December  31,  1983.  The  finance  lease  provisions 
also  generally  apply  to  property  placed  in  service  after  December 
31,  1983.  However,  the  rules  relating  to  finance  leases  of  up  to 
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$150,000  of  a  lessee's  farm  property  apply  to  leases  entered  into 
after  July  1,  1982.  The  motor  vehicle  provisions  apply  to  any  open 
taxable  years. 

b.  Safe-harbor  leasing  rules 

Present  law 
General  concept 

The  safe-harbor  leasing  provisions  of  ERTA  are  intended  to 
permit  owners  of  property  to  transfer  the  tax  benefits  of  ownership 
(depreciation  and  the  investment  credit)  to  other  persons  without 
having  to  meet  the  prior  law  requirements  for  characterizing  the 
transaction  as  a  lease.  The  safe-harbor  leasing  provisions  operate 
by  guaranteeing  that  for  Federal  tax  purposes  qualifying  transac- 
tions will  be  treated  as  leases,  and  that  the  nominal  lessor  will  be 
treated  as  the  owner  of  the  property,  even  though  the  lessee  is  in 
substance  the  owner  of  the  property  and  the  transaction  otherwise 
would  not  be  considered  a  lease. 

Eligibility  requirements 

Maximum  lease  term. — The  lease  term  may  not  exceed  the  great- 
er of  90  percent  of  the  useful  life  of  the  property  or  150  percent  of 
the  ADR  midpoint  of  the  property, 

Maximum  interest  rate  on  lessee  obligations. — Under  Treasury 
regulations,  the  rate  may  not  exceed  by  more  than  3  percentage 
points  the  rate  on  tax  overpayments  and  underpayments,  the 
prime  rate,  or  an  arms-length  rate  determined  under  section  482. 

Eligible  property 

General  rule. — Property  must  be  "qualified  leased  property," 
which,  in  general,  means  that  the  property  must  be  new  equipment 
eligible  for  both  ACRS  and  the  investment  credit. 

90-day  window. — The  equipment  may  be  leased  within  3  months 
after  the  property  is  placed  in  service  without  violating  the  re- 
quirement that  the  equipment  be  new  equipment  (called  the  90-day 
window). 

Property  used  by  tax-exempt  organizations. — Property  (other  than 
mass  commuting  vehicles)  used  by  a  tax-exempt  organization  or  a 
U.S.  Federal,  State,  or  local  government  unit  generally  is  ineligible. 

Mass  commuting  vehicles. — Qualified  lease  property  includes 
mass  commuting  vehicles  (which  means  any  bus,  subway  car,  rail 
car  or  similar  equipment  that  is  leased  to  a  governmentally  owned 
mass  transit  system  and  used  in  providing  mass  commuting  serv- 
ices) that  are  financed  in  whole  or  in  part  by  tax-exempt  bonds. 

Public  utility  property. — Public  utility  property  is  eligible  for  the 
safe-harbors  rules. 

ACRS  deductions 

Recovery  period. — The  taxpayer  may  elect  the  regular  ACRS  re- 
covery period  of  3  years  for  3-year  property,  5  years  for  5-year  prop- 
erty and  10  years  for  10-year  property. 

Recovery  method. — The  taxpayer  may  elect  accelerated  percent- 
ages approximating  use  of  the  150-percent  declining  balance 
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method  in  early  recovery  years  and  the  straight-line  method  in 
subsequent  recovery  years. 

Investment  tax  credit — 100  percent  of  any  investment  tax  credit 
is  allowable  when  property  is  placed  in  service. 

Related  party  transactions 

The  Treasury  regulations  governing  the  safe  harbor  rules  re- 
served on  whether  transactions  between  related  parties  qualify  for 
safe-harbor  treatment. 

ITC  strip 

The  Treasury  regulations  reserved  on  whether  safe-harbor  lease 
treatment  is  allowed  for  transactions  referred  to  as  lease-lease- 
backs  or  ITC  strips  intended  to  permit  the  lessee  to  transfer  only 
the  investment  credit. 

Closely-held  lessors 

The  at-risk  limitations  on  losses  (sec.  465)  and  credits  (sec. 
46(c)(8))  may  apply  where  a  closely-held  corporation  is  either  a 
lessor  or  lessee.  In  general,  to  be  at-risk,  the  taxpayer  must  use 
cash  or  recourse  debt  to  finance  the  property. 

House  bill 

No  provision. 

Senate  amendment 

Eligibility  requirements 

Maximum  lease  term. — The  lease  term  cannot  exceed  100  percent 
of  the  present  class  life  (ADR  midpoint  as  of  January  1,  1981)  of 
the  property  (generally  9  years  for  property  without  an  ADR  life). 

Interest  rate. — The  interest  rate  may  not  exceed  the  rate  of  over- 
payments and  underpayments  of  tax  reduced  by  5  percentage 
points,  but  not  below  8  percent. 

Eligible  property 

General  rule. — The  definition  of  qualified  leased  property  eligible 
for  the  safe-harbor  is  generally  the  same  as  under  present  law. 
However,  public  utility  property  is  not  qualified  leased  property 
under  the  Senate  amendment. 

Property  used  by  tax-exempt  organizations. — Qualified  leased 
property  will  not  include  property  (other  than  mass  commuting  ve- 
hicles) leased  to  a  person  that  was  a  tax-exempt  organization  at 
any  time  within  the  5-year  period  preceding  the  date  of  the  lease 
agreement.  This  rule  also  applies  where  a  predecessor  of  the  lessee, 
within  the  5-year  period  prior  to  the  date  the  lease  is  entered  into, 
was  a  tax-exempt  organization  and  was  engaged  in  activities  sub- 
stantially similar  to  the  activities  in  which  the  lessee  is  engaged. 

Mass  commuting  vehicles. — In  general,  the  definition  of  mass 
commuting  vehicles  eligible  for  the  safe  harbor  is  the  same  as 
under  present  law.  However,  ferries  are  specifically  designated  as 
mass  commuting  vehicles. 
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ACRS  deductions 

Recovery  period. — Recovery  periods  are  5  years  for  3-year  proper- 
ty, 8  years  for  5-year  property  and  15  years  for  10-year  property. 

Recovery  method. — The  recovery  method  is  the  straight-line 
method  (with  a  half-year  convention). 

Investment  tax  credit. — Any  investment  tax  credit  earned  on 
leased  property  is  allowable  over  3  years— 50  percent  the  first  year 
and  25  percent  in  each  of  the  next  2  years.  However,  the  half-basis 
adjustment  takes  effect  the  first  year. 

Lessee  limitations 

Cap  on  eligible  property. — The  lessee  may  apply  the  safe-harbor 
rules  with  respect  to  no  more  than  the  following  percentages  of  the 
lessee's  qualified  base  property  placed  in  service  during  any  calen- 
dar year: 


Year  Percent 

1982   45 

1983   45 

1984   40 

1985   40 


Qualified  leased  property  not  subject  to  this  provision  by  virtue 
of  the  general  effective  date  or  transitional  rules  counts  toward  the 
lessee  cap  in  1982,  but  the  rule  does  not  operate  to  deny  safe- 
harbor  lease  treatment  for  that  property. 

For  this  purpose,  the  lessee's  qualified  base  property  includes  (1) 
the  cost  basis  of  all  qualified  leased  property  leased  by  the  lessee 
under  a  lease  for  which  a  safe-harbor  election  has  been  made,  (2) 
all  other  new  section  38  property  of  the  lessee  that  is  placed  in 
service  during  the  taxable  year,  and  (3)  designated  lease  property, 
which  is  new  property  eligible  for  the  investment  credit  that  is 
used  by  the  lessee  under  a  long-term  (more  than  50  percent  of  the 
ADR  midpoint  of  the  property)  agreement  qualifying  as  a  lease 
under  non-safe  harbor  rules. 

Property  leased  last  during  the  calendar  year  is  considered  to  be 
the  first  property  denied  lease  treatment  under  this  rule. 

Percentage  depletion. — The  lessee  must  compute  its  50-percent 
and  65-percent  taxable  income  limitations  on  percentage  depletion 
deductions  as  if  it  were  the  owner  of  the  leased  property.  For  this 
purpose,  the  lessee  must  take  into  account  ACRS  deductions  for  the 
property  and  must  disregard  lease  rentals  and  interest  on  lessee  fi- 
nancing. In  computing  the  imputed  ACRS  deductions  for  the  prop- 
erty, the  lessee  must  use  the  recovery  period  and  method  applica- 
ble to  the  lessor  under  the  new  safe-harbor  rules. 

Foreign  tax  credit. — The  lessee  must  compute  its  foreign  tax 
credit  as  if  the  lessee  were  the  owner  of  the  property.  Thus,  it  must 
take  into  account  ACRS  deductions  (and  disregard  rentals  and  in- 
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terest  on  lessee  financing)  computed  using  the  periods  and  methods 
applicable  to  the  lessor. 

Lessor  limitations 

Current  tax  liability. — In  taxable  years  ending  after  July  1,  1982, 
a  lessor  is  not  allowed  deductions  or  credits  allocable  to  qualified 
leased  property  to  the  extent  those  deductions  or  credits  reduce  its 
income  tax  liability  (including  any  liability  under  the  add-on  mini- 
mum tax)  by  more  than  50  percent.  Thus,  the  lessor's  tax  liability 
is  the  greater  of  (1)  tax  computed  by  taking  into  account  ACRS  de- 
ductions, investment  credits,  rentals,  and  interest  or  lessee  financ- 
ing allocable  to  qualified  leased  property  or  (2)  50  percent  of  the 
tax  computed  without  taking  into  account  those  items.  Deductions 
or  credits  from  safe-harbor  leases  not  allowable  by  operation  of  this 
rule  may  be  carried  forward  under  regulations  to  be  prescribed  by 
the  Secretary.  No  deferral  of  tax  benefits  is  required  with  respect 
to  deductions  or  credits  arising  from  safe-harbor  leases  not  covered 
by  the  Senate  provisions,  but  such  deductions  or  credits  count  first 
in  determining  whether  the  50-percent  limitation  applies  to  safe- 
harbor  leases  covered  by  the  Senate  provisions. 

Carrybacks. — A  lessor  cannot  use  tax  benefits  obtained  as  a  safe- 
harbor  lessor  to  generate  a  net  operating  loss  carryback  or  invest- 
ment tax  credit  carryback  to  a  prior  taxable  year.  In  determining 
the  amount  of  any  carryback,  taxable  income  or  tax  liability  must 
be  reduced  first  by  tax  benefits  that  are  not  attributable  to  safe- 
harbor  leases.  The  Senate  amendment  does  not  prohibit  a  car- 
ryover of  these  amounts. 

Related  party  transactions 

The  Senate  amendment  prevents  the  lessee  from  entering  into  a 
safe-harbor  lease  with  a  related  person.  For  this  purpose,  persons 
are  related  if  they  are  part  of  an  affiliated  group  as  defined  in  sec- 
tion 1504,  even  if  the  persons  are  not  '  'includible  corporations"  (as 
defined  in  section  1504(b))  and  even  though  the  group  does  not  fUe 
a  consolidated  return. 

ITC  strip 

The  Senate  amendment  allows  safe-harbor  lease  treatment  for 
transactions  referred  to  as  lease-leasebacks  or  ITC  strips  entered 
into  before  October  20,  1981,  which  is  the  date  Treasury  issued  its 
temporary  regulations  dealing  with  the  safe-harbor  provisions. 

Closely-held  lessors 

Under  the  Senate  amendment,  the  at-risk  limitations  on  losses 
and  credits  generally  do  not  apply  to  lessors  that  are  closely-held 
corporations  with  respect  to  qualified  leased  property  for  which  a 
safe-harbor  election  has  been  made.  If  the  lessee  would  be  treated 
as  the  owner  without  regard  to  the  safe-harbor  rules,  the  at-risk 
rules  will  apply  to  closely-held  lessors  to  the  extent  those  rules 
would  apply  to  the  lessee.  Also,  the  at-risk  rules  will  continue  to 
apply  to  closely-held  corporations  the  principal  function  of  which  is 
the  performance  of  services  in  the  field  of  health,  law,  engineering, 
architecture,  accounting,  actuarial  science,  performing  arts,  athlet- 
ics, or  consulting. 
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Effective  dates 

General  rule. — The  Senate  amendment  generally  applies  to  leases 
entered  into  or  property  placed  in  service  after  July  1,  1982,  except 
the  limitation  on  lessees  relating  to  percentage  depletion  and  the 
limitation  on  related  party  transactions  apply  to  leases  entered 
into  after  February  19,  1982. 

Transition  rule.— In  general,  the  Senate  provision  does  not  apply 
if  (1)  the  property  is  placed  in  service  before  July  1,  1983,  and  (2) 
after  June  25,  1981  (the  date  H.J.  Res.  266,  which  contained  the 
safe-harbor  leasing  provisions,  was  ordered  to  be  reported  by  the 
Senate  Finance  Committee)  and  before  February  20,  1982,  (a)  the 
property  was  acquired  by  the  lessee  or  construction  of  the  property 
was  commenced  by  or  for  the  lessee  or  (b)  the  lessee  entered  into  a 
binding  contract  for  the  purchase  or  construction  of  the  property. 
For  this  purpose,  a  contract  is  not  binding  unless  the  lessee's  fail- 
ure to  perform  would  subject  him  to  liability  for  damages  in  an 
amount  equal  to  or  greater  than  5  percent  of  the  cost  of  the  proper- 
ty. 

Aircraft  qualify  under  the  transitional  rule  if  the  property  is 
placed  in  service  before  January  1,  1984,  and  construction  of  a  sub- 
assembly commenced  or  the  stub  wing  join  occurred  between  June 
25,  1981,  and  February  20,  1982. 

The  June  25,  1981,  date  in  the  transitional  rule  is  moved  back  to 
March  31,  1981,  for  paper  production  plants.  Certain  automobile 
manufacturing  property  qualifies  under  the  transitional  rule  if 
placed  in  service  before  July  1,  1982  and  leased  before  August  15, 
1982. 

Mass  commuting  vehicles. — The  Senate  provisions  which  modify 
the  safe-harbor  rules  generally  do  not  apply  to  mass  commuting  ve- 
hicles placed  in  service  before  January  1,  1988,  pursuant  to  a  bind- 
ing contract  or  commitment  entered  into  before  April  1,  1983. 

Repeal  of  safe-harbor  leasing. — Safe-harbor  leasing  is  repealed 
for  property  (other  than  mass  commuting  vehicles  eligible  under 
the  special  rule  above)  placed  in  service  after  September  30,  1985. 

Conference  agreement 

Eligibility  requirements 

Maximum  lease  term. — The  maximum  lease  term  is  the  recovery 
period  (described  below)  applicable  to  property  in  a  safe-harbor 
lease  or,  if  greater,  120  percent  of  the  present  class  life  of  the  prop- 
erty. 

Interest  rate. — Under  the  conference  agreement,  the  interest  rate 
on  lessee  obligations  under  a  safe-harbor  lease  may  not  exceed  the 
rate  on  overpayments  and  underpayments  of  tax. 

Eligible  property 

General  rule. — The  general  definition  of  qualified  leased  property 
is  the  same  as  under  the  Senate  amendment. 

Property  used  by  tax-exempt  organizations. — In  general,  the  con- 
ference agreement  adopts  the  provision  in  the  Senate  amendment 
excluding  certain  former  tax-exempt  organizations  from  qualified 
leased  property.  However,  the  conference  agreement  does  not  ex- 
clude from  eligible  property  any  property  used  by  a  tax-exempt  or- 
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ganization  in  an  unrelated  trade  or  business  the  income  from 
which  is  subject  to  tax  under  section  511.  Also,  farmers  coopera- 
tives described  in  section  521  are  eligible  for  safe-harbor  leasing 
whether  or  not  they  are  exempt  from  tax. 

Property  used  by  certain  foreign  persons. — Under  the  conference 
agreement,  qualified  lease  property  does  not  include  property  used 
by  a  person  other  than  a  U.S.  person  if  the  income  from  use  of  the 
asset  by  that  person  is  not  subject  to  U.S.  tax. 

Mass  commuting  vehicles. — The  conference  agreement  clarifies 
the  Senate  amendment  regarding  ferries  to  insure  that  property 
other  than  ferries  does  not  qualify  unless  it  is  used  to  provide  mass 
commuting  services.  For  example,  mass  commuting  vehicles  do  not 
include  school  buses. 

ACES  deductions 

Recovery  period. — The  conference  agreement  follows  the  Senate 
amendment. 

Recovery  method. — Cost  recovery  allowances  are  determined  by 
applying  prescribed  percentages  to  the  unadjusted  basis  of  the 
property.  These  percentages  are  based  on  the  150-percent  declining 
balance  method,  changing  to  the  straight-line  method,  and  using  a 
half-year  convention  in  the  first  recovery  year.  The  percentages  are 
set  forth  in  the  following  table: 


The  applicable  percentage  for 
If  the  recovery  year  is:  the  class  of  property  is: 

3-year       5-year  10-year 


1                                                          15              9  5 

2                                                          25             17  10 

3                                                        20            14  9 

4                                                        20            12  8 

5                                                        20            12  7 

6                                                                       12  7 

7                                                                       12  6 

8                                                                       12  6 

9   6 

10   6 

11   6 

12   6 

13   6 

14   6 

15   6 


Investment  tax  credit. — The  conference  agreement  generally  fol- 
lows the  Senate  amendment,  except  only  20  percent  of  an  invest- 
ment tax  credit  is  allowable  in  each  of  the  first  five  taxable  years. 
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Lessee  limitations 

Eligible  property. — In  general,  the  conference  agreement  follows 
the  Senate  amendment.  However,  because  the  safe-harbor  provi- 
sions do  not  apply  after  1983,  the  lessee  cap  imposed  by  the  Senate 
amendment  in  1984  and  1985  does  not  apply.  In  addition,  the  con- 
ference agreement  makes  clear  that  property  not  subject  to  the 
modifications  of  the  safe-harbor  rules  by  virtue  of  the  general  effec- 
tive date  or  transition  rules  counts  towards  computation  of  the 
lessee  cap  in  1983  as  well  as  1982. 

Percentage  depletion. — The  conference  agreement  follows  the 
Senate  amendment. 

Foreign  tax  credit. — The  conference  agreement  deletes  the  limita- 
tion on  the  foreign  tax  credit  for  safe-harbor  lessees. 

Lessor  limitations 

The  conference  agreement  follows  the  Senate  amendment. 
Related  party  transactions 

The  conference  agreement  follows  the  Senate  amendment. 
ITC  strip 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment. 

Closely  held  lessors 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment excluding  closely-held  lessors  (other  than  personal  service 
companies)  from  the  at-risk  rules  for  qualified  leased  property  for 
which  a  safe-harbor  election  is  in  effect.  However,  the  conference 
agreement  extends  the  application  of  the  rule  to  safe  harbor  leased 
property  placed  in  service  before  the  effective  date  where  the  lessor 
first  becomes  a  closely  held  corporation  after  the  general  effective 
date.  The  conference  agreement  makes  clear  that  the  at-risk  limi- 
tations also  will  not  apply  to  closely  held  lessors  with  respect  to 
safe  harbor  leased  property  that  is  not  covered  by  the  modifications 
to  the  safe-harbor  provisions  by  virtue  of  the  general  effective  date 
or  transitional  rules.  The  rules  permitting  closely  held  lessors  to 
avoid  application  of  the  at-risk  rules  do  not  apply  with  respect  to 
finance  leases  or  other  non-safe  harbor  leases. 

Effective  dates 

General  rule 

The  modifications  to  the  safe-harbor  leasing  rules  generally 
apply  to  leases  entered  into  or  property  placed  in  service  after  July 
1,  1982,  except  that  the  limitation  on  lessees  relating  to  percentage 
depletion  and  the  limitation  on  related  party  transactions  apply  to 
leases  entered  into  after  February  19,  1982. 

Transitional  rules 

General  rule. — Under  the  conference  agreement,  the  modifica- 
tions to  the  safe-harbor  leasing  provisions  do  not  apply  for  property 
placed  in  the  service  before  January  1,  1983  if  after  December  31, 
1980  and  before  July  2,  1982  either  (1)  the  property  was  acquired 
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by  the  lessee  or  construction  of  the  property  was  commenced  by  or 
for  the  lessee,  or  (2)  a  binding  contract  to  acquire  or  construct  the 
property  was  entered  into  by  the  lessee.  For  this  purpose,  a  con- 
tract is  not  binding  unless  the  lessee's  failure  to  perform  would 
subject  him  to  liability  for  damages  in  an  amount  equal  to  or  great- 
er than  5  percent  of  the  cost  of  the  property. 

Mass  commuting  vehicles. — The  modifications  to  the  safe-harbor 
leasing  provisions  do  not  apply  to  a  mass  commuting  vehicle  placed 
in  service  before  January  1,  1988.  in  addition,  these  modifications 
do  not  apply  to  a  mass  commuting  vehicle  placed  in  service  after 
December  31,  1987,  if  (1)  the  property  was  not  placed  in  service 
before  January  1,  1988,  solely  because  of  conditions  that  are  not 
within  the  control  of  the  lessor  or  lessee,  and  (2)  the  property  was 
placed  in  service  pursuant  to  a  binding  contract  or  commitment  en- 
tered into  before  April  1,  1983.  The  definition  of  a  binding  contract 
or  commitment  for  mass  commuting  vehicles  is  the  same  as  under 
the  Senate  amendment. 

Aircraft. — Under  the  conference  agreement,  the  modifications  to 
safe-harbor  leases  do  not  apply  to  commercial  passenger  aircraft 
(other  than  helicopters)  placed  in  service  before  January  1,  1984,  if 
after  June  25,  1981,  and  before  February  20,  1982,  either  (1)  the 
property  was  acquired  by  the  lessee  or  construction  or  reconstruc- 
tion was  commenced  by  or  for  the  lessee,  or  (2)  a  binding  contract 
to  acquire  or  construct  the  property  was  entered  into  by  the  lessee. 
For  this  purpose,  construction  is  considered  to  have  commerced  if 
construction  of  a  subassembly  was  commenced  or  the  stub  wing 
join  occurred.  Construction  of  a  subassembly  means  the  joining  of 
two  or  more  separate  parts  to  form  an  assembly  by  welding,  rivet- 
ing, bolting,  or  by  other  standard  fastening  methods  in  airframe  or 
engine  manufacturing  procedures,  including,  but  not  limited  to, 
bonding  of  fiberglass  or  graphite  composites.  Subassemblies  may  be 
built  singly  or  in  lot  increments.  The  stub  wing  join  occurs  when 
the  center  wing  section  of  the  aircraft  is  joined  with  the  right-  and 
left-hand  wings. 

Auto  manufacturing  property. — The  conference  agreement  adopts 
the  Senate  amendments  that  excludes  certain  automobile  manufac- 
turing property  placed  in  service  before  July  1,  1982  and  leased 
before  August  15,  1982  from  the  modifications  to  safe-harbor  leas- 
ing. In  addition,  the  conference  agreement  excludes  from  the  modi- 
fications to  safe-harbor  leasing  automobile  manufacturing  property 
that  would  meet  the  requirements  of  the  general  transitional  rule 
above  if  October  1,  1983  were  substituted  for  January  1,  1983. 

Steel. — The  modifications  to  the  safe  harbor  leasing  provisions  do 
not  apply  to  proprty  used  by  the  taxpyer  directly  in  connection 
with  the  trade  or  business  of  the  manufacture  or  production  of 
steel  and  placed  in  service  before  January  1,  1984,  if  after  Decem- 
ber 31,  1980,  and  before  July  2,  1982,  (1)  the  proprty  was  acquired 
by  the  taxpayer  or  construction  of  the  property  was  commenced  by 
or  for  the  taxpayer,  or  (a)  a  binding  contract  was  entered  into  for 
the  property. 

Boilers  and  turbines  of  certain  cooperatives. — Under  the  confer- 
ence agreement,  the  modifications  to  the  safe-harbor  leasing  provi- 
sions do  not  apply  for  turbines  and  boilers  placed  in  service  by  a 
cooperative  organization  described  in  section  1381(a)  before  July  1, 
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1983,  if  after  December  31,  1980  and  before  July  2,  1982,  at  least  20 
percent  of  the  cost  of  the  turbines  or  boilers  was  paid  by  the  tax- 
payer. 

The  conferees  understand  that  some  lessees  may  have  acquired 
various  components  before  July  2,  1982,  pursuant  to  contracts  en- 
tered into  before  January  1,  1981.  If  those  components  are  installed 
by  the  employees  of  the  taxpayer  after  July  1,  1982,  the  property 
will  qualify  if  the  property  is  placed  in  service  before  January  1, 
1983. 

Definition  of  construction. — For  purposes  of  the  transitional 
rules,  construction  is  considered  to  have  commenced  when  physical 
work  on  construction  of  the  property  commences.  Physical  work 
does  not  include  planning,  research,  design,  engineering  studies,  se- 
curing financing,  test  drilling,  or  any  other  activity  that  does  not 
involve  physical  work.  Clearing  land  constitutes  commencement  of 
physical  work  on  construction. 

Property-by-property  determination. — The  transitional  rules  are 
applied  for  each  separate  item  of  property.  For  example,  com- 
mencement of  construction  of  a  machine  that  will  be  placed  in 
service  in  a  plant  commences  when  physical  work  on  that  machine 
begins.  Commencement  of  construction  of  the  machine  is  not  con- 
sidered to  be  commencement  of  construction  of  any  other  property 
in  the  plant.  Similarly,  the  transitional  rules  regarding  acquisitions 
and  binding  contracts  apply  for  each  separate  item  of  property. 

Repeal 

The  conference  agreement  repeals  the  safe-harbor  lease  provi- 
sions for  leases  entered  into  after  December  31,  1983. 


7.  Foreign  Tax  Provisions 

a.  Limitation  on  amount  of  foreign  oil  and  gas  extraction  taxes 
allowed  as  foreign  tax  credits 

Present  law 

The  amount  of  foreign  oil  and  gas  extraction  taxes  that  may  be 
credited  is  limited  to  an  amount  based  on  the  U.S.  corporate  tax 
rate.  However,  to  determine  the  credit,  extraction  losses  from  one 
country  do  not  offset  extraction  income  from  other  countries.  Car- 
ryovers and  carrybacks  for  excess  extraction  taxes  paid  are  limited 
to  2  percent  of  foreign  oil  extraction  income.  The  foreign  tax  credit 
limitation  is  computed  separately  for  oil  related  income  and  all 
other  foreign  income. 

If  a  taxpayer  sustains  an  overall  foreign  loss  in  any  taxable  year, 
the  taxpayer  in  succeeding  taxable  years  must  treat  foreign  source 
taxable  income  as  U.S.  source  income  in  an  amount  which  is  equal 
to  the  lesser  of  (1)  the  remaining  balance  of  the  overall  foreign  loss, 
or  (2)  50%  of  the  taxpayer's  taxable  income  from  foreign  sources 
for  the  succeeding  taxable  year  in  question.  (Section  904(f),  added  to 
the  Code  in  1976.)  The  overall  foreign  loss  must  be  determined  sep- 
arately for  foreign  oil  and  non-oil  related  income. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  changes  the  extraction  loss  rule  so  that 
a  net  extraction  loss  from  one  country  offsets  extraction  income 
from  other  countries  for  the  purpose  of  computing  the  amount  of 
creditable  oil  and  gas  extraction  taxes.  The  2-percent  limit  on  car- 
ryovers and  carrybacks  and  the  separate  oil  related  income  limita- 
tion are  repealed.  Credits  are  disallowed  to  the  extent  that  foreign 
countries  impose  abnormally  higher  taxes  on  oil  than  on  other  ac- 
tivities. Also,  the  Senate  amendment  provides  transitional  rules 
dealing  with  carrybacks  and  carryforwards  of  credits.  Under  these 
transitional  rules,  pre-1983  overall  foreign  non-oil  losses  would 
cause  the  taxpayer  to  treat  post-1982  overall  foreign  oil  related 
income  as  U.S.  source  income.  The  Senate  amendment  applies  to 
taxable  years  beginning  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, but  adds  a  special  rule  to  prevent  the  immediate  recapture 
I  of  non-oil  related  overall  foreign  losses.  For  this  purpose,  this  spe- 
cial rule  maintains  the  distinction  between  non-oil  related  and  oil 
related  overall  foreign  losses  incurred  in  taxable  years  beginning 
before  January  1,  1983,  and  subject  to  recapture  in  taxable  years 
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beginning  after  December  31,  1982.  However,  in  order  to  assure 
that  this  special  rule  does  not  have  an  indefinite  life,  a  provision  to 
phase-in  the  recapture  of  any  pre-1983  overall  foreign  non-oil  relat- 
ed losses  over  a  period  of  8  years  (generally,  at  a  rate  of  12Vfe%  a 
year)  has  been  included  in  the  Act.  This  special  rule  provides  that 
in  computing  the  recapture  of  an  overall  foreign  non-oil  related 
loss  incurred  in  a  taxable  year  beginning  before  1983,  the  separate 
foreign  tax  credit  limitation  for  non-oil  related  income  as  in  effect 
under  present  law  will  generally  apply.  However,  for  purposes  of 
applying  the  foreign  tax  credit  foreign  loss  recapture  rules  with  re- 
spect to  taxes  paid  or  accrued  in  a  taxable  year  beginning  after  De- 
cember 31,  1982,  an  additional  amount  of  pre-1983  non-oil  related 
income  will  be  recaptured.  This  additional  amount  shall  at  least  be 
equal  to  the  lesser  of:  (1)  an  amount  equal  to  12V2%  of  such  pre- 
1983  overall  foreign  non-oil  related  loss  multiplied  by  the  number 
of  taxable  years  that  have  elapsed  since  January  1,  1983,  but  less 
the  amounts  (if  any)  previously  recaptured  under  the  12V2%  rule; 
or  (2)  the  taxpayer's  taxable  income  from  sources  without  the 
United  States  that  is  not  recaptured  under  the  separate  limitation 
rule  above. 

The  conference  agreement  also  changes  the  Senate  amendment 
transitional  rule  for  carryforwards  of  foreign  tax  credits  from  pre- 
enactment  years. 

It  is  the  understanding  of  the  conferees  that  the  Department  of 
the  Treasury  is  to  review  the  impact  and  effect  of  the  foreign  oil 
and  gas  tax  credit  provisions  of  the  conference  agreement  on  multi- 
national oil  companies  and  report  its  conclusions  to  the  Congress 
by  December  1,  1983. 

b.  Current  taxation  of  foreign  oil  and  gas  non-extraction  income 

Present  law 

Income  of  a  foreign  corporation  from  foreign  sources  generally  is 
not  subject  to  U.S.  taxation  when  earned.  U.S.  shareholders  of  a 
foreign  corporation  may  be  taxed  on  the  income  of  a  foreign  corpo- 
ration from  certain  tax  haven  or  tax  avoidance  transactions  under 
the  anti-avoidance  provisions  of  the  Code  (such  as  subpart  F). 

House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  a  new  category  of  subpart  F 
income  would  be  added  with  respect  to  foreign  oil  and  gas  related 
income.  Under  this  provision,  U.S.  shareholders  of  a  controlled  for- 
eign corporation  would  be  subject  to  tax  currently  on  the  foreign 
oil  related  income  of  the  controlled  foreign  corporation  from  coun- 
tries other  than  those  in  which  the  oil  and  gas  is  extracted  or  con- 
sumed. Foreign  oil  related  income  includes  income  from  processing, 
transportation,  distribution  and  sales,  and  services.  Services  are 
covered  only  if  the  provider  is  engaged  in  extraction.  The  other 
items  are  subject  to  tax  currently  even  though  neither  the  earner 
of  the  income  nor  a  related  party  has  extraction  income.  This  pro- 
vision would  apply  to  taxable  years  of  foreign  corporations  begin- 
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ning  after  December  31,  1982,  and  to  taxable  years  of  United  States 
shareholders  in  which  or  with  which  such  taxable  years  of  foreign 
corporations  end. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, but  clarifies  one  point  and  modifies  another.  The  conference 
agreement  makes  it  clear  that  fuel  transferred  into  the  fuel  tank  of 
a  vessel  or  an  aircraft  (e.g.,  bunkers  with  respect  to  a  vessel)  for 
consumption  by  such  vessel  or  aircraft  is  considered  to  be  con- 
sumed in  the  country  in  which  that  transfer  occurs. 

In  addition,  the  conference  agreement  exempts  the  U.S.  share- 
holder of  a  controlled  foreign  corporation  from  current  tax  if  nei- 
ther the  controlled  foreign  corporation  nor  any  related  person  (as 
defined  in  Subpart  F)  has  foreign  oil  or  gas  extraction  income.  The 
exemption  will  apply  if  the  aggregate  average  daily  production  of 
foreign  crude  oil  and  natural  gas  by  the  foreign  corporation  and  re- 
lated persons  for  any  taxable  year  is  less  than  1000  barrels  per  day 
(or  its  equivalent  in  gas). 


c.  Possession  and  Virgin  Islands  corporations 

Present  law 

To  qualify  for  effective  tax  exemption,  a  U.S.  corporation  must 
derive  at  least  50%  of  its  gross  income  from  the  active  conduct  of  a 
trade  or  business  within  a  U.S.  possession.  Also,  80%  of  its  gross 
income  must  be  from  possessions  sources. 

Possessions  corporations  (sec.  936)  and  certain  U.S.  corporations 
that  are  inhabitants  of  the  Virgin  Islands  are,  in  general,  effective- 
ly tax  exempt.  This  exemption  applies  to  income  from  intangibles 
created  by  such  a  corporation  or  acquired  from  an  unrelated  party. 
Taxpayers  allege  that  an  intangible  asset  (a  patent,  trademark, 
etc.)  created  by  a  related  party  and  transferred  to  a  possessions  cor- 
poration generates  tax-free  income  of  the  possessions  corporation. 
The  Internal  Revenue  Service  allocates  income  from  such  an  intan- 
gible to  the  related  party.  The  issue  is  currently  being  litigated  in 
the  United  States  Tax  Court.* 

House  hill 

No  provision. 

Senate  amendment 

The  required  percentage  of  active  business  income  for  qualifica- 
tion for  effective  tax  exemption  is  phased  up  to  90%  for  taxable 
years  beginning  in  1985  and  thereafter.  The  percentage  for  1983  is 
85%;  for  1984,  80%.  Failure  of  the  qualification  tests  because  of 
IRS  reallocation  of  intangibles  income  to  other  persons  may  be 
cured  by  distributions  of  disqualifying  income.  These  distributions 
do  not  qualify  for  the  dividends  received  deduction.  Income  from 
intangibles  created  by  related  parties  is  generally  allocated  to  U.S. 
shareholders  pro  rata  as  U.S.  source  income.  If  a  shareholder  is  a 
foreign  person  or  a  tax-exempt  U.S.  person,  the  possessions  corpo- 
ration (or  V.I.  corporation)  is  taxable  on  that  shareholder's  pro  rata 
amount  of  the  income  from  those  intangibles  as  U.S.  source 
income.  Income  from  intangibles  does  not  include  a  reasonable 
profit  (as  determined  by  the  Secretary)  on  direct  and  indirect  costs. 

The  provisions  generally  apply  to  taxable  years  beginning  on  or 
after  January  1,  1983.  They  apply  to  a  disposition  on  or  after  July 
1,  1982  to  a  related  party  of  an  intangible  asset  that  had  been  ac- 
quired from  a  related  party. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
significant  modification. 


*No  inference  should  be  drawn  from  this  report  or  from  the  actions  taken  in  the  conference 
agreement  that  the  conferees  agree  or  disagraee  with  either  the  taxpayer  involved  or  the  Inter- 
nal Revenue  Service  about  this  issue. 
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The  provision  as  modified  is  intended  to  lessen  the  abuse  caused 
by  taxpayers  claiming  tax-free  income  generated  by  intangibles  de- 
veloped outside  of  Puerto  Rico.  The  conferees  also  intend  that  the 
provision  be  administered  in  a  fashion  so  as  to  encourage  increased 
Puerto  Rican  employment  and  investment  in  depreciable  property 
at  as  low  a  cost  to  the  Treasury  as  possible. 

The  conferees  are  concerned  about  Puerto  Rican  job  creation, 
and  there  is  continuing  concern  that  the  provision  may  not  be  ade- 
quately targeted  towards  that  goal.  The  conferees  intend  that  the 
Treasury  annual  reports  on  section  936  address  this  question  in 
detail.  The  conferees  intend  that  the  Treasury  also  consider  in  its 
annual  reports  whether  a  return  attributable  to  intangible  proper- 
ty might  better  encourage  additional  jobs  and  investment  in  Puerto 
Rico  if  it  were  measured  by  reference  to  costs  of  labor  and  capital 
located  in  Puerto  Rico. 

The  conferees  understand  that  there  is  concern  that  certain  tax- 
payers who  have  been  permitted  by  the  Internal  Revenue  Service 
to  use  the  cost-plus  method  of  pricing  without  reflecting  a  return 
from  intangibles  but  including  the  cost  of  materials  in  the  cost 
basis  would  be  precluded  from  doing  so  under  the  Senate  bill.  (Sec. 
3.02(3)  Rev.  Proc.  63-10,  1963-1  C.B.  490.)  The  conferees  do  not 
intend  any  change  in  current  treatment  with  respect  to  those  tax- 
payers appropriately  applying  the  cost-plus  method.  Accordingly, 
the  Internal  Revenue  Service  may  continue  in  appropriate  cases  to 
permit  such  taxpayers  to  report  their  income  as  they  have  been 
under  existing  procedures. 

Passive  income 

The  percentage  of  a  corporation's  gross  income  that  must  be  de- 
rived from  the  active  conduct  of  a  trade  or  business  in  a  possession 
is  increased  from  50  percent  to  65  percent.  This  increase  will  be 
phased  in  over  three  years.  For  taxable  years  beginning  after  De- 
cember 31,  1982,  the  percentage  limitation  will  be  55  percent,  for 
taxable  years  beginning  after  December  31,  1983,  the  percentage 
limitation  will  be  60  percent,  and  thereafter  the  percentage  limita- 
I   tion  will  be  65  percent. 

Intangible  income 

An  election  may  be  made  to  treat  income  attributable  to  certain 
j  intangible  property  as  income  of  the  section  936  corporation  eligi- 
ble for  the  credit  (and  certain  domestic  corporations  operating  in 
the  Virgin  Islands)  under  two  options — (1)  a  cost  sharing  rule  and 
(2)  a  50/50  profit  split.  The  two  exceptions  with  respect  to  certain 
types  of  intangible  property  found  in  the  Senate  amendment  are 
deleted.  In  addition,  an  exception  to  the  Senate  bill  is  made  for  in- 
tangible property  which  has  been  licensed  since  prior  to  1948  to  a 
U.S.  corporation  operating  in  a  possession  and  is  in  use  by  such 
corporation  on  the  date  of  enactment. 

Cost  sharing 

'  In  general 

A  U.S.  parent  or  other  U.S.  affiliate  (collectively,  "mainland  af- 
filiate") will  be  permitted  to  transfer  certain  manufacturing  in  tan- 
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gibles  to  its  U.S.  subsidiary  or  affiliate  operating  in  a  U.S.  posses- 
sion ("island  affiliate"),  provided  the  island  affiliate  (1)  shares, 
through  a  cost  sharing  payment,  in  the  annual  product  area  re- 
search expenditures  of  the  mainland  affiliates  and  other  affiliates 
controlled  within  the  meaning  of  section  482  (collectively,  "affili- 
ates"), and  (2)  has  a  significant  business  presence  in  the  possession. 
If  these  conditions  are  satisfied,  the  island  affiliate  will  be  deemed 
to  own  such  manufacturing  intangibles  and  will  be  entitled  to  the 
full  return  thereon  with  respect  to  the  products  produced  or  type  of 
services  rendered  by  the  island  affiliate.  The  applicable  pricing 
methods  provided  in  the  section  482  regulations  will  be  utilized  for 
this  psurpose.  An  island  affiliate  which  makes  the  election  will  not 
be  classified  as  a  contract  manufacturer  with  respect  to  the  manu- 
facturing intangibles.  All  other  intangibles,  such  as  marketing  in- 
tangibles (including  trademarks,  trade  names,  and  brand  names) 
cannot  be  transferred  to  the  island  affiliate  under  this  election, 
with  the  result  that,  for  purposes  of  this  election,  the  island  affili- 
ate cannot  claim  a  return  on  such  intangibles. 

Manufacturing  intangibles 

The  manufacturing  intangibles  covered  by  this  election  and  with 
respect  to  which  the  island  affiliate  may  claim  a  return  must  be 
related  to  the  products  produced  or  services  rendered  by  the  island 
affiliate. 

Manufacturing  intangibles  will  include  patents,  inventions,  for- 
mulas, processes,  designs,  patterns,  and  know  how.  Even  when 
marketing  intangibles  are  closely  associated  with  a  specific  manu- 
facturing intangible,  the  return  on  the  marketing  intangible 
cannot  be  claimed  by  the  island  affiliate. 

Cost  sharing  payment 

The  cost  sharing  payment  will  be  equal  in  amount  to  a  fraction 
of  the  current  year's  worldwide  direct  and  indirect  product  area  re- 
search expenditures.  The  fraction  would  generally  equal  the  ratio 
of  third  party  sales  of  products  produced  or  services  rendered,  in 
whole  or  in  part,  in  the  possession  to  third  party  sales  of  all  prod- 
ucts produced  or  services  rendered  by  the  island  affiliate  and  its  af- 
filiates (U.S.  and  foreign)  in  the  same  product  area.  The  product 
area  will  be  defined  by  reference  to  the  three-digit  classification  of 
the  Standard  Industrial  Classification  ("SIC")  code,  or  such  other 
classification  system  as  may  be  specified  by  the  Secretary.  The  Sec- 
retary may  provide  rules  for  the  aggregation  of  two  or  more  three- 
digit  categories  in  appropriate  circumstances.  An  election  of  the 
cost  sharing  method  is  available  even  if  no  cost  sharing  payment  is 
required  (e.g.,  because  of  the  absence  of  product  area  research  ex- 
penditures). 

(1)  Multiplicand:  product  area  research  expenditures 

Product  area  research  expenditures,  which  will  be  defined  on  a 
three-digit  SIC  Code  basis  (or  other  classification  system  specified 
by  the  Secretary),  are  broadly  defined  and  include  both  direct  and 
indirect  expenses  (including  expenses  described  in  section  174)  and 
a  proper  allowance  of  amounts  expended  for  the  acquisition  or  use 
of  manufacturing  intangibles  and  for  the  performance  of  research 
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and  development  by  another  person,  including  qualified  research 
expenses  within  the  meaning  of  section  44F(b).  They  also  include 
the  costs  of  developing  and  purchasing  research  and  development- 
related  computer  software. 

Product  area  research  expenditures  will  be  determined  on  the 
basis  of  the  product  area  for  each  activity  in  which  the  island  affili- 
ate conducts  operations.  The  multiplicand  will  be  computed  on  an 
annual  basis  and  will  include  product  area  research  expenditures 
in  that  product  area  which  are  incurred  by  the  island  affiliate  and 
all  affiliates  (U.S.  and  foreign).  Product  area  research  expenditures 
incurred  solely  by  the  island  affiliate  in  a  taxable  year  (excluding 
amounts  paid  directly  or  indirectly  to  or  on  behalf  of  related  per- 
sons and  excluding  amounts  paid  under  any  cost  sharing  agree- 
ment with  related  persons)  will  be  offset  against  the  amount  of  the 
cost  sharing  payment  required  to  be  made  by  the  island  affiliate 
for  that  year. 

(2)  Limiting  Fraction:  third  party  sales 

(i)  Numerator:  possession  sales. — The  numerator  of  the  fraction 
will  be  computed  with  reference  to  the  products  produced,  and 
services  rendered,  in  whole  or  in  part,  in  the  possession  that  are  in 
the  same  product  area  used  in  the  multiplicand.  Sales  in  the  nu- 
merator consist  of  sales  of  products  produced  in  whole  or  in  part 
(and  services  rendered)  and  sold  by  the  island  affiliate  to  third  par- 
ties, and  sales  of  products  produced,  and  services  rendered,  by  the 
island  affiliate  and  sold  by  any  U.S.  or  foreign  affiliate  to  third  par- 
ties. Thus,  inter-affiliate  sales  are  eliminated  for  this  purpose. 

(ii)  Denominator:  total  sales. — The  denominator  of  the  fraction 
will  also  be  computed  with  reference  to  the  same  product  area  used 
in  the  multiplicand.  Sales  in  the  denominator  consist  of  all  sales  in 
the  same  product  area  to  third  parties  by  the  island  affiliate  and 
all  U.S.  and  foreign  affiliates.  For  this  purpose,  inter-affiliate  sales 
are  eliminated. 

Significant  business  presence 

For  an  island  affiliate  to  be  eligible  to  elect  cost  sharing  for  a 
product  or  type  of  service,  it  must  have  and  maintain  a  significant 
business  presence  in  the  possession  with  respect  to  that  product  or 
type  of  service.  This  test  is  intended  to  require  real  and  significant 
business  activity  in  the  possessions. 
The  island  affiliate  satisfies  this  requirement  with  respect  to  a 

1  product  or  type  of  service  if  (1)  more  than  25  percent  of  the  value 
added  by  the  affiliated  group  to  the  product  is  added  by  the  island 
affiliate  in  a  possession  or  (2)  at  least  65  percent  of  the  direct  labor 
costs  of  the  affiliated  group  for  the  product  or  service  (or  in  connec- 
tion with  the  purchase  and  sale  of  goods  not  produced  by  the  affili- 
ated group)  are  incurred  by  the  island  affiliate  and  are  compensa- 
tion for  services  rendered  in  the  possession.  In  general,  the  figures 
to  be  used  for  these  calculations  will  be  those  used  by  the  island 

i  affiliate  and  its  affiliates  in  their  required  inventory  calculations. 
The  Secretary  may  prescribe  regulations  providing  significant  busi- 
ness presence  tests  for  other  appropriate  cases  (including  a  value 
added  test  for  services),  which  are  consistent  with  the  statutory 
tests. 
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The  significant  business  presence  test  is  not  required  to  be  satis- 
fied for  taxable  years  beginning  before  January  1,  1986  for  any 
product  produced  or  type  of  service  rendered  in  a  possession  by  the 
island  affiliate  on  the  date  of  enactment.  The  Secretary  may  pre- 
scribe regulations  to  provide  a  transitional  (up  to  3-year)  significant 
business  presence  test  for  future  start-up  operations  of  new  electing 
corporations  and  future  possession  products  and  possession  services 
of  an  existing  island  affiliate.  Regulations  will  provide  definitions 
of  a  product  or  type  of  service  and  rules  for  dealing  with  compo- 
nents in  the  context  of  the  foregoing  requirements.  If  the  signifi- 
cant business  presence  test  is  not  satisfied  for  a  product  or  type  of 
service  within  the  product  area  covered  by  the  election,  the  cost 
sharing  payment  will  not  be  reduced,  and  the  provisions  of  the 
Senate  amendment  will  apply  to  that  product  or  type  of  service. 

It  is  intended  that  the  regulations  will  define  the  term  "product" 
narrowly.  In  this  manner  the  significant  business  threshold  test 
will  be  more  readily  satisfied  than  if  a  broader  definition  applied, 
with  the  consequence  that  the  income  attributable  to  a  product 
that  satisfied  the  test  will  be  computed  with  respect  to  that  nar- 
rowly defined  product. 

Similarly,  it  is  intended  that  components  purchased  by  an  island 
affiliate  from  an  affiliate  will  be  treated  as  materials  (and  the  costs 
thereof  as  a  cost  of  materials)  where  there  is  an  independent  resale 
price  for  such  components  or  other  factors  are  present  such  that 
the  proper  arm's  length  price  of  the  components  can  be  readily  de- 
termined and  such  treatment  is  consistent  with  the  intent  of  the 
significant  business  presence  tests. 

The  Secretary  will  prescribe  regulations  providing  for  appropri- 
ate treatment  in  cases  where  the  island  affiliate  purchases  a  com- 
ponent produced  by  an  affiliate  or  produces  a  component  which  it 
sells  to  an  affiliate  for  incorporation  into  a  product  sold  to  third 
parties. 

Effect  of  cost  sharing 

For  U.S.  tax  purposes,  the  cost  sharing  payment  will  not  result 
in  additional  gross  income  to  the  mainland  affiliate  or  affiliates, 
but  will  instead  reduce  the  mainland  affiliates'  deductions  for  prod- 
uct area  research  expenditures  and,  to  the  extent  necessary,  other 
tax  deductions.  The  credit  for  increasing  research  activities  under 
section  44F  will  not  be  reduced  by  reason  of  the  cost  sharing. 

Effect  of  electing  to  make  cost  sharing  payments 

If  an  election  is  made  to  use  the  cost  sharing  option,  manufactur- 
ing intangibles  covered  by  the  election  which  are  connected  with 
the  goods  produced,  or  services  rendered,  in  whole  or  in  part,  in  the 
possession  will,  for  purposes  of  the  pricing  rules  discussed  below,  be 
deemed  to  be  owned  by  the  island  affiliate,  and  the  island  affiliate 
will  be  entitled  to  the  full  return  thereon. 

Manufacturing  intangibles  developed  solely  by  the  island  affiliate 
in  a  possession  and  owned  by  it,  or  acquired  by  the  island  affiliate 
from  an  unrelated  party,  will  also  be  treated  as  owned  by  it  for 
purposes  of  the  pricing  rules.  For  the  purpose  of  determining  when 
the  island  affiliate  will  be  considered  to  have  developed  an  intangi- 
ble, rules  (the  "developer  rules")  similar  to  certain  of  the  rules  of 
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the  section  482  regulations  will  be  provided,  but  an  intangible  de- 
veloped under  a  cost-sharing  agreement  shall  not  qualify  as  devel- 
oped solely  by  the  island  affiliate. 

Nonmanufacturing  intangibles 

If  the  cost  sharing  rule  is  elected,  all  other  intangibles  (including 
those  purported  to  have  been  transferred  to  the  island  affiliate) 
will  not  be  treated  as  owned  by  the  island  affiliate  for  purposes  of 
the  intercompany  pricing  rules;  and  the  island  affiliate  will  not  be 
entitled  to  any  return  thereon  unless  such  intangibles  are  devel- 
oped solely  (within  the  meaning  of  the  developer  rules)  by  the 
island  affiliate  in  a  possession  and  owned  by  it.  A  further  exception 
will  apply  in  the  case  of  sales  made  directly  by  the  island  affiliate 
to  unrelated  third  parties  for  ultimate  use  or  consumption  in  the 
possession,  in  which  case  the  island  affiliate  will  be  entitled  to  the 
return  on  marketing  intangibles  developed  by,  or  transferred  by  an 
affiliate  to,  the  island  affiliate. 

Manufacturing  intangibles  and  nonmanufacturing  intangibles 
are  defined  according  to  lists  of  types  of  assets.  Where  an  intangi- 
ble is  of  a  type  which  fits  into  two  categories,  e.g.,  a  system,  pro- 
gram, procedure  or  technical  data  (all  defined  as  nonmanufactur- 
ing intangibles)  which  is  also  an  invention,  formula,  process, 
design,  pattern  or  know-how,  it  should  be  classified  as  a  manufac- 
turing or  a  nonmanufacturing  intangible  (or  partly  each)  according 
to  the  use  of  the  asset.  For  example  a  program  (e.g.  softwear)  used 
in  manufacturing  which  constitutes  a  formula,  process  or  know- 
how  (  all  manufacturing  intangibles)  and  also  is  a  program  (a  non- 
manufacturing  intangible)  would  be  treated  as  a  manufacturing  in- 
tangible; but  a  program  for  a  marketing  campaign,  even  if  also 
classified  as  know-how,  would  be  treated  as  a  program  and  hence 
as  a  nonmanufacturing  intangible.  So  too,  copyrights  may  be  treat- 
ed either  as  manufacturing  intangibles  or  nonmanufacturing  intan- 
gibles (or  as  partly  each)  depending  upon  the  function  or  the  use  of 
the  copyright. 

Pricing 

If  the  cost  sharing  payment  is  made,  the  island  affiliate  will  be 
treated  as  the  owner  of,  and  entitled  to  the  full  return  on,  the  man- 
ufacturing intangibles  covered  by  this  election  and  connected  with 
the  product  produced,  or  type  of  service  rendered,  in  whole  or  in 
part,  by  the  island  affiliate  in  the  possession.  The  island  affiliate 
will  compute  its  intercompany  price  under  any  of  the  applicable 
pricing  rules  set  forth  in  the  section  482  regulations.  Use  of  the 
resale  price  method  will  not  be  denied  merely  because  the  reseller 
(e.g.,  the  mainland  affiliate)  added  more  than  an  insubstantial 
amount  to  the  value  of  the  property  by  the  use  of  intangibles.  In 
such  a  case,  the  value  of  the  nonmanufacturing  (e.g.  marketing)  in- 
tangibles and  any  other  functions  that  add  value  (such  as  distribu- 
tion) will  be  reflected  in  the  resale  margin.  The  use  of  the  resale 
price  method  could  be  denied  for  other  reasons,  such  as  where  the 
return  on  manufacturing  intangibles  is  minor  and  no  comparables 
can  be  found  for  determining  an  appropriate  mark-up  percentage 
under  the  resale  price  method.  Thus,  a  cost  plus  method  may  be 
applied  in  appropriate  cases,  after  applying  the  priority-of-applica- 
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tion  rules  of  the  section  482  regulations,  as  long  as  an  additional 
profit  amount,  representing  the  return  on  manufacturing  intangi- 
bles covered  by  this  election,  is  permitted  the  island  affiliate.  The 
Internal  Revenue  Service  will  not  be  precluded  from  applying  sec- 
tion 482  with  respect  to  other  aspects  of  the  intercompany  relation- 
ship. The  regulations  under  section  482  and  Internal  Revenue  Serv- 
ice revenue  procedures  (Revenue  Procedure  63-10,  as  amplified  by 
Revenue  Procedure  68-22)  will  continue  to  apply  except  to  the 
extent  modified  by  the  election. 

Timing  of  cost  sharing  payment 

If  the  cost  sharing  election  is  made,  payment  of  the  required 
amount  must  be  made  by  the  island  affiliate  no  later  than  the  due 
date  of  its  tax  return  for  the  year  (including  extensions).  To  the 
extent  payment  is  not  timely  made  (e.g.,  if  a  greater  payment  is  de- 
termined on  audit  to  have  been  required),  the  required  payment  is 
increased  by  an  amount  computed  by  reference  to  the  interest  rate 
applicable  to  income  tax  deficiences.  If  the  failure  to  make  timely 
payment  is  due  in  whole  or  part  to  fraud  or  willful  neglect,  the 
island  affiliate's  election  of  the  cost  sharing  method  is  deemed  re- 
voked as  of  the  year  to  which  the  payment  relates. 

If  a  foreign  country  or  possession  imposes  a  tax  on  the  cost  shar- 
ing payment  (or  the  late  payment  amount),  no  foreign  tax  credit  or 
deduction  will  be  allowed  for  that  tax. 

50/50  split  of  combined  taxable  income 

In  general 

This  election  will  provide  for  a  split  between  the  island  affiliate 
and  its  U.S.  affiliates  of  the  combined  taxable  income  of  the  island 
affiliate  and  its  U.S.  affiliates  with  respect  to  products  produced,  in 
whole  or  in  part,  in  the  possession.  50%  of  such  profit  will  be  allo- 
cated to  the  island  affiliate;  50%  will  be  allocated  to  its  U.S.  affili- 
ates. 

Significant  business  presence 

For  an  island  affiliate  to  be  eligible  to  apply  the  profit  split,  it 
must  satisfy  one  of  the  significant  business  presence  tests  required 
for  the  cost  sharing  election  for  the  product  or  type  of  service  cov- 
ered by  the  election.  In  addition,  for  products  produced  in  whole  or 
part  by  the  island  affiliate  in  the  possession,  the  profit  split  method 
is  available  only  if  the  island  affiliate  manufactures  or  produces 
the  product  in  the  possession  within  the  meaning  of  the  controlled 
foreign  corporation  provisions  of  the  Code  (section  954).  If  the  sig- 
nificant business  presence  test  (including  the  controlled  foreign  cor- 
poration manufacturing  or  production  rule)  is  not  satisfied  for  a 
product  or  type  of  service  within  the  product  area  covered  by  the 
election,  no  intangibles  income  attributable  to  that  product  or  type 
of  service  will  be  eligible  for  the  credit. 

Combined  taxable  income 

The  determination  of  combined  taxable  income  will  be  on  a  prod- 
uct by  product  basis. 
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The  combined  taxable  income  of  the  island  affiliate  and  its  main- 
land affiliates  from  the  sale  of  the  product  produced  in  whole  or  in 
part  in  the  possession  is  the  excess  of  the  gross  receipts  from  the 
sale  of  such  product  to  third  parties  or  foreign  affiliates  over  the 
total  costs  relating  to  such  product  incurred  by  the  island  affiliate 
and  its  mainland  affiliates.  Costs  which  are  treated  as  relating  to  a 
product  produced  in  whole  or  in  part  in  the  possession  are  all 
direct  and  indirect  expenses,  losses,  and  other  deductions  (including 
marketing  expenses)  with  respect  to  sales  of  such  product,  i.e.,  the 
expenses  will  be  "fully-loaded".  In  this  regard,  the  amount  of  prod- 
uct area  research  expenditures  properly  allocable  or  apportionable 
to  income  from  sales  of  such  product  may  not  be  less  than  the 
amount  determined  under  the  cost  sharing  formula  described 
above.  However,  if  the  island  affiliate  would  not  be  required  to  cost 
share  under  the  cost  sharing  election  (e.g.  because  of  the  absence  of 
product  area  research  expenditures),  the  profit  split  option  may 
still  be  elected. 

Effect  of  electing  50/50  split 

If  an  election  is  made,  the  island  affiliate  will  be  entitled  to  50 
percent  of  the  combined  taxable  income  from  the  sale  of  products 
produced  or  services  rendered  in  a  possession  by  the  island  affiliate 
and  sold  to  third  parties  or  foreign  affiliates  by  the  island  affiliate 
or  a  mainland  affiliate.  The  remainder  of  the  combined  taxable 
income  for  a  product  will  be  allocated  to  the  mainland  affiliates. 
This  latter  amount  may  exceed  the  island  affiliate's  share  of  the 
income  from  the  product  if  the  amount  of  proportionate  product 
area  research  expenditures,  determined  under  cost  sharing,  is  in 
excess  of  the  amount  allocable  to  the  combined  taxable  income 
absent  application  of  the  cost  sharing  formula.  For  example,  if 
combined  taxable  income  is  $100  without  taking  into  account  re- 
search and  development  expenses  allocable  or  apportionable  there- 
to, the  amount  of  such  expenses  are  $10,  and  the  amount  computed 
under  cost-sharing  (without  offsets  for  island  affiliate  expenses)  is 
$12,  the  island  affiliate's  share  of  combined  taxable  income  ($100 
less  $12)  is  $44  (one-half  of  $88),  and  the  mainland  affiliate's  share 
of  combined  taxable  income  is  $46  ($100  less  $10  of  allocable  and 
apportionable  expenses  and  less  the  island  affiliate's  $44  share). 
Thus,  the  use  of  this  formula  is  not  intended  to  allow  a  deduction 
to  any  mainland  affiliate  which  would  not  otherwise  be  allowable. 

Election 

An  election  must  be  made  on  or  before  the  due  date  (including 
extensions)  of  the  tax  return  of  the  electing  corporation  for  its  first 
taxable  year  beginning  after  December  31,  1982.  An  election  may 
be  revoked  only  with  the  consent  of  the  Secretary.  Once  revoked,  a 
new  election  may  not  be  made  without  the  consent  of  the  Secre- 
tary. All  section  936  affiliates,  controlled  within  the  meaning  of 
section  482,  producing  products  or  rendering  types  of  services  in 
the  same  product  area  will  be  required  to  elect  the  same  option  for 
that  product  area,  except  that  a  different  method  may  be  used  for 
bona  fide  export  sales  from  that  applicable  to  other  sales. 
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Transfers  of  intangibles 

Under  present  law,  certain  transfers  by  a  U.S.  person  to  a  for- 
eign corporation  that  would  otherwise  obtain  tax-free  treatment 
are  taxable  unless  the  Internal  Revenue  Service  issues  a  ruling 
that  they  do  not  have  as  one  of  their  principal  purposes  the  avoid- 
ance of  Federal  income  tax  (sec.  367).  The  Internal  Revenue  Service 
has  published  guidelines  stating  when  the  Service  will  and  will  not 
issue  rulings  that  transactions  do  not  have  a  tax  avoidance  pur- 
pose. Under  the  guidelines  certain  transfers  of  property  for  the 
active  conduct  of  a  trade  or  business  abroad  are  ordinarily  not  tax- 
able (Rev.  Proc.  68-23,  1968-1  C.B.  821  and  other  releases).  Howev- 
er, transfers  to  foreign  corporations  of  patents,  trademarks,  and 
similar  intangibles  for  use  in  connection  with  a  U.S.  trade  or  busi- 
ness or  with  manufacturing  for  sale  or  consumption  in  the  United 
States  generally  are  subject  to  a  toll  charge  under  these  guidelines. 

By  negative  implication,  transfers  of  intangibles  for  use  purely  in 
connection  with  a  foreign  trade  or  business  or  manufacturing  for 
sale  or  consumption  outside  the  United  States  generally  may  not 
be  taxable.  The  conferees  recognize  that  the  Internal  Revenue 
Service  has  authority,  under  the  present  law,  to  find  a  tax  avoid- 
ance purpose  when  an  intangible  asset  is  transferred  to  a  foreign 
corporation.  Whether  or  not  the  guideline  is  appropriate  as  a  gen- 
eral rule,  the  conferees  are  aware  that,  as  a  result  of  this  legisla- 
tion, some  taxpayers  have  stated  that  they  would  remove  invest- 
ment from  Puerto  Rico  and  transfer  possession-related  intangibles 
to  foreign  jurisdictions.  The  conferees  believe  that  such  transfers 
would  ordinarily  have  as  one  of  their  principal  purposes  the  avoid- 
ance of  Federal  income  tax. 

The  conference  agreement  amends  the  provision  of  the  Code 
dealing  with  tax-free  transfers  to  foreign  corporations  to  treat  a 
transfer  of  a  possession-related  intangible  to  a  foreign  corporation 
as  a  transfer  pursuant  to  a  plan  having  as  one  of  its  principal  pur- 
poses the  avoidance  of  Federal  income  taxes.  The  provision  applies 
to  a  transfer  by  a  possession  corporation  or  used  as  a  transfer  by 
an  affiliated  U.S.  corporation  where  the  intangible  property  was 
being  used  (or  held  for  use)  by  an  affiliated  possessions  corporation. 
The  Secretary  may,  subject  to  such  terms  and  conditions  as  he  may 
impose,  allow  nonrecognition  treatment  with  respect  to  such  trans- 
fers, if  the  Secretary  is  satisfied  that  the  transfer  will  not  result  in 
the  reduction  of  current  or  future  Federal  income  taxes. 

The  conference  agreement  also  subjects  to  tax  post-July  1,  1982, 
sales  of  intangible  property  to  related  persons.  The  income  from 
such  sales  is  U.S.  source  income,  and  the  cost-sharing  and  50/50 
profit-split  elections  do  not  apply  with  respect  to  that  income.  The 
income  from  such  sales  will  not  affect  the  corporation's  qualifica- 
tion (under  the  possessions  source  and  active  income  tests)  as  pos- 
sessions corporation. 

Revocation  of  section  936  election 

Under  present  law,  an  election  of  the  application  of  section  936 
may  be  revoked  before  ten  years  only  with  the  consent  of  the  Sec- 
retary. The  conferees  anticipate  that  because  of  the  basic  change  in 
the  taxation  of  possessions  corporations  the  Secretary  will  consent 
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to  the  revocation  of  an  election  by  a  section  936  corporation  pro- 
vided the  election  is  in  effect  for  the  corporation's  last  taxable  year 
beginning  before  January  1,  1983.  The  conferees  intend  that  this 
liberal  consent  policy  apply  only  if  the  consent  is  requested  on  or 
before  December  31,  1983,  and  that  the  Secretary  be  permitted  to 
impose  conditions  on  such  revocation,  such  as  requiring  that  the 
taxpayer  obtain  the  Secretary's  consent  before  reelecting  the  appli- 
cation of  section  936. 


8.  Tax-Exempt  Obligations 
a.  Restrictions  on  tax-exempt  bonds  for  private  activities 

Present  law 
General  rule 

Interest  on  State  and  local  government  obligations  generally  is 
exempt  from  Federal  income  tax;  however,  industrial  development 
bonds  (IDBs)  are  taxable  except  when  issued  for  certain  specified 
purposes. 

Interest  on  IDBs  is  tax-exempt  if  the  bonds  are  issued  to  finance 
the  following  activities:  (1)  projects  for  low-income  residential 
rental  property;  (2)  sports  facilities;  (3)  convention  or  trade  show 
facilities;  (4)  airports,  docks,  wharves,  mass  commuting  facilities, 
and  parking  facilities;  (5)  sewage  and  solid  waste  disposal  facilities, 
and  facilities  for  the  local  furnishing  of  electricity  or  gas;  (6)  air  or 
water  pollution  control  facilities;  (7)  certain  facilities  for  the  fur- 
nishing of  water;  (8)  qualified  hydroelectric  generating  facilities; 
and  (9)  qualified  mass  commuting  vehicles.  In  addition,  the  interest 
on  certain  IDBs  issued  for  the  purpose  of  acquiring  or  developing 
land  as  a  site  for  an  industrial  park  is  exempt  from  taxation. 

Present  law  also  permits  unlimited  tax-exempt  financing  for  stu- 
dent loans  and  organizations  that  qualify  for  tax-exemption  under 
section  501(c)(3),  such  as  private,  nonprofit  hospitals  and  private, 
nonprofit  educational  institutions. 

Small-issue  exception  for  IDBs 

Present  law  also  permits  tax  exemption  for  certain  *  'small  issue" 
IDBs  if  the  proceeds  are  used  for  the  acquisition,  construction,  or 
improvement  of  land  or  depreciable  property.  Unlike  the  bonds  for 
exempt  activities,  discussed  above,  there  are  no  restrictions  on  the 
business  activities  in  which  land  and  depreciable  property  financed 
with  "small  issue"  IDBs  can  be  used. 

This  exception  applies  to  issues  of  $1  million  or  less  without 
regard  to  the  total  capital  expenditures  for  the  facility  (i.e.,  the  $1 
million  "clean  limit"  exception).1  At  the  election  of  the  issuer,  the 
limitation  may  be  increased  to  $10  million  where  certain  capital 
expenditures  are  taken  into  account.  In  the  case  of  facilities  with 
respect  to  which  an  urban  development  action  grant  ("UDAG 
grant")  under  the  Housing  and  Community  Development  Act  of 
1974  has  been  made,  capital  expenditures  of  up  to  $20  million  are 
allowed. 

Both  the  $1  million  and  $10  million  limitations  are  determined 
by  aggregating  the  face  amount  of  all  outstanding  small  issues  for 


1  Before  promulgation  of  Rev.  Rul.  81-216,  1981-36  I.R.B.  6  (September  8,  1981),  discussed 
below,  small  issue  IDBs  could  be  marketed  as  a  separate  IDB  issue  in  combination  with  exempt 
activity  IDBs  for  a  single  business  project. 
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all  facilities  used  by  the  same  or  related  principal  users  which  are 
located  within  the  same  county  or  same  incorporated  municipality. 
In  addition,  the  $10  million  limitation  is  reduced  to  the  extent  that 
the  principal  users  of  the  facilities  incur  certain  capital  expendi- 
tures in  the  same  county  or  same  incorporated  municipality  during 
the  six-year  period  beginning  3  years  before,  and  ending  3  years 
after,  the  issuance  of  the  bonds. 

Other  rules 

Under  present  law,  facilities  financed  with  tax-exempt  IDBs  may 
be  depreciated  under  the  Accelerated  Cost  Recovery  System  (ACRS) 
or  other  available  accelerated  methods  of  cost  recovery  provided 
under  the  Code.  IDB-financed  property  also  may  qualify  for  the  in- 
vestment tax  credit. 

Present  law  is  unclear  on  the  length  of  time  that  bonds  may  be 
outstanding  in  relation  to  the  economic  life  of  the  property  fi- 
nanced with  tax-exempt  financing. 

Present  law  imposes  no  reporting  requirements  on  issuers  of  tax- 
exempt  bonds  for  private  activities.  Additionally,  there  are  no  Fed- 
eral procedural  requirements  governing  the  manner  in  which  such 
bonds  are  issued. 

House  bill 

No  provision. 

Senate  amendment 

Restrictions  on  tax-exempt  bonds  for  private  activities 

Information  reporting  requirement  for  all  tax-exempt  bonds 
for  private  activities 

The  Senate  amendment  provides  that  bonds  are  not  tax  exempt 
unless  the  issuers  of  all  bonds  used  to  finance  private  activities 
report  certain  information  (including  the  amount  of  the  lendable 
proceeds,  the  interest  rate,  term  of  the  issue,  and  principal  users) 
to  the  IRS  on  such  bonds  issued  by  them  during  the  preceding  cal- 
endar quarter.  The  reporting  requirement  applies  to  all  IDBs,  stu- 
dent loan  bonds,2  and  tax-exempt  bonds  a  major  portion  of  the  pro- 
ceeds of  which  are  used  by  charitable,  etc.  organizations  (described 
in  sec.  501(c)(3)).  The  required  reporting  also  applies  to  refunding 
issues  even  if  the  original  bonds  were  issued  before  1983,  if  the  re- 
funding occurs  after  1982. 
This  provision  is  effective  for  bonds,  including  refunding  issues, 
j    issued  after  December  31,  1982. 

Public  approval  requirements  for  all  IDBs 

The  Senate  amendment  establishes  new  approval  requirements 
for  issuers  of  IDBs.3  Failure  to  comply  with  these  requirements 


2  Student  loan  bonds  include  State  or  local  government  bonds  used  to  finance,  directly  or  indi- 
rectly, loans  for  educational  or  related  expenses  regardless  of  whether  the  bonds  or  educational 
loans  are  guaranteed  by  the  Federal  or  State  governments. 

3  This  restriction  applies  only  to  IDBs;  therefore,  it  generally  does  not  apply  to  student  loan 
bonds  or  bonds  for  tax-exempt  organizations  described  in  section  501(c)(3)  (other  than  bond  pro- 
ceeds used  in  an  unrelated  trade  or  business  of  the  organization). 
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will  result  in  loss  of  tax  exemption  for  the  interest  on  the  bonds. 
The  new  requirements  are  twofold:  (1)  reasonable  notice  must  be 
given  and  a  public  hearing  held  and  (2)  issuance  of  the  bonds  must 
be  approved  after  the  hearing  by  an  elected  public  official  or  elect- 
ed legislative  body.  Alternatively,  a  voter  referendum  on  a  particu- 
lar project  or  bond  issue,  held  at  such  time  and  in  such  manner  as 
referenda  on  other  issues  affecting  government  spending  under  ap- 
plicable State  and  local  law,  may  be  used  in  place  of  the  public 
hearing  and  elected  representative  approval  requirements. 

The  public  approval  requirements  are  effective  for  obligations, 
including  refunding  issues,  issued  after  December  31,  1982.  The 
public  approval  requirements  do  not  apply,  however,  to  (1)  issues 
solely  to  refund  a  prior  issue,  which  was  issued  in  compliance  with 
the  requirements,  where  the  maturity  of  the  bonds  is  not  extended 
and  (2)  certain  issues  of  a  governmental  unit  for  a  facility  issued 
within  a  7-year  period  pursuant  to  a  plan  of  financing  where  the 
proceeds  from  all  obligations  issued  under  that  plan  are  used  to  fi- 
nance the  facilities  of  the  principal  users  described  in  that  plan. 

Restriction  on  cost  recovery  deductions  for  certain  property  fi- 
nanced with  IDBs 

The  Senate  amendment  provides  that  property  that  is  placed  in 
service  after  December  31,  1982,  generally  is  allowed  cost  recovery 
deductions  at  a  slower  rate  than  those  allowed  under  ACRS  or 
other  accelerated  cost  recovery  provisions  of  the  Code,  to  the  extent 
that  the  facilities  are  financed  by  an  IDB.  In  lieu  of  deductions 
under  ACRS,  the  cost  of  property  financed  with  IDBs  must  be  re- 
covered using  the  straight-line  method  over  the  ACRS  life  for  the 
property  involved.  This  limitation  applies  to  both  the  first  owner  of 
the  property  and  to  any  subsequent  owners  who  acquire  the  prop- 
erty while  the  IDBs  (including  any  refunding  issues)  are  outstand- 
ing. 

The  amendment  includes  several  exceptions  permitting  the  cost 
of  certain  types  of  facilities  financed  in  whole  or  in  part  with  IDBs 
to  continue  to  be  recovered  under  ACRS:  low  income  rental  hous- 
ing, municipal  sewage  and  solid  waste  disposal  facilities,  air  or 
water  pollution  control  facilities  used  in  connection  with  a  plant  or 
other  property  in  operation  before  July  1,  1982,  and  facilities  for 
which  a  UDAG  grant  equalling  or  exceeding  5  percent  of  the  total 
capital  expenditures  on  the  facility  is  made. 

The  amendment  also  includes  transition  rules  permitting  the 
cost  of  certain  property  placed  in  service  after  1982  to  be  recovered 
under  ACRS  if  (1)  a  binding  contract  existed  on  July  1,  1982,  and  at 
all  times  thereafter,  committing  the  purchaser  to  incur  significant 
expenditures;  (2)  construction  began  before  July  1,  1982;  or  (3)  the 
bonds  with  which  the  property  is  financed  were  issued  before  July 
1,  1982. 

Restrictions  on  "small  issue" IDBs 

Sunset  of  small  issue  exception.— The  Senate  amendment  repeals 
the  small  issue  exception  with  respect  to  obligations  (including  re- 
funding issues)  issued  after  September  30,  1987. 

Restriction  on  "clean  limit"  small  issue  exception. — The  Senate 
amendment  provides  that,  effective  after  the  date  of  enactment, 
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the  $1  million  "clean  limit"  small  issue  exception  (sec.  103(b)(6)(A)) 
is  not  available  for  any  IDBs  issued  as  part  of  a  single  issue  with 
any  other  obligations,  the  interest  on  which  is  tax-exempt  under 
any  provision  other  than  the  small  issue  exception. 

Elimination  of  small  issue  exception  to  finance  certain  facili- 
ties.— The  Senate  amendment  eliminates  the  small  issue  exception 
for  bonds  issued  after  December  31,  1982,  if— 

(i)  more  than  25  percent  of  the  proceeds  of  the  issue  are  used  to 
provide  a  facility  the  primary  purpose  of  which  is  automobile  sales 
or  service  or  the  provision  of  recreation  or  entertainment;  or 

(ii)  any  portion  of  the  proceeds  of  the  issue  is  to  be  used  to  pro- 
vide the  following:  any  private  or  commercial  golf  course,  country 
club,  massage  parlor,  tennis  club,  skating  facility  (including  roller 
skating,  skateboard,  and  ice  skating),  racquet  sports  facility  (includ- 
ing handball  and  racquetball  courts),  hot  tub  facility,  suntan  facili- 
ty, or  racetrack. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
several  modifications. 

Public  hearing  and  approval  requirements  for  all  IDBs 

The  conferees  intend  to  clarify  the  application  of  the  rule  requir- 
ing a  public  hearing  and  approval  by  an  elected  official  or  legisla- 
tive body  in  order  to  issue  IDBs.  Under  the  conference  agreement, 
public  hearings  and  approval  by  an  elected  official  or  legislative 
body  are  required  by  both  the  issuing  jurisdiction  and  the  jurisdic- 
tion where  the  facilities  are  located. 

Where  the  facilities  are  located  entirely  within  the  geographic 
jurisdiction  of  the  issuing  governmental  unit,  only  one  public  hear- 
ing and  approval  are  required  even  though  the  facilities  may  be  lo- 
cated in  several  different  subdivisons  of  the  issuing  governmental 
unit. 

Where  facilities  are  not  located  within  the  geographic  jurisdic- 
tion of  the  issuing  governmental  unit  at  least  one  governmental 
unit  having  geographic  jurisdiction  over  each  facility  must  hold  a 
hearing  and  approve  the  bond  issue.  This  may  be  either  a  single 
governmental  unit  or  a  series  of  smaller  governmental  units  that 
may  be  subdivisions  of  the  single  governmental  unit.  For  example, 
where  a  governor  of  a  state  is  to  approve  the  issuance  of  bonds  for 
facilities  located  in  that  state  (even  though  located  in  several  coun- 
ties), only  the  state  is  required  to  have  a  public  hearing  on  that 
bond  issue.  Where,  however,  a  facility  is  located  in  several  counties 
and  each  county's  elected  executive  officer  is  to  approve  the  issu- 
ance of  the  bonds  for  facilities  located  in  that  county,  each  county 
is  required  to  have  a  public  hearing  on  that  bond  issue. 

Where  the  facility  is  located  in  more  than  one  state,  then  the 
hearing  and  approval  requirements  are  applied  as  if  there  were 
separate  facilities  in  each  state.  Thus,  for  example,  in  the  case  of 
electric  transmission  lines  that  cross  state  lines,  the  transmission 
lines  located  in  each  state  are  treated  as  separate  facilities  and 
each  state  or  its  counties  where  the  separate  facilities  are  located 
is  required  to  meet  the  public  hearing  and  approval  requirements. 
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The  conferees  intend  that  the  hearing  may  be  held  directly  by 
the  governmental  unit  or  its  agencies  or  by  a  person  who  issues 
bonds  on  behalf  of  that  governmental  unit.  Generally,  the  confer- 
ees intend  that  the  hearing  be  held  at  times  and  in  places  that 
would  be  convenient  for  persons  affected  by  the  facilities  financed 
by  the  IDBs.  However,  where  an  IDB  will  finance  more  than  one 
facility  at  different  locations,  it  is  not  necessary  that  separate  hear- 
ings be  held  for  each  facility.  For  example,  where  a  state  agency 
proposes  to  issue  an  IDB  to  finance  projects  throughout  the  state, 
only  one  hearing  need  be  held  somewhere  within  the  state  for  all 
the  facilities  financed  with  the  IDB  provided  adequate  public  notice 
of  the  hearing  is  given  in  all  areas  where  facilities  are  to  be  locat- 
ed. 

In  addition,  the  conferees  intend  to  clarify  that  the  special  rule 
which  permits  approval  of  a  plan  of  financing  for  up  to  3  years  also 
applies  to  refunding  obligations  issued  within  that  3-year  period. 
For  example,  the  rule  covering  plans  of  financing  would  cover  situ- 
ations where  IDBs  are  issued  and  then  refunded  one  or  more  times 
within  the  3-year  period.  The  3-year  period  commences  on  the  date 
that  obligations  are  first  issued  pursuant  to  the  approval  of  the 
plan. 

Restrictions  on  cost  recovery  deductions  for  certain  property  fi- 
nanced with  IDBs 

Under  the  conference  agreement,  the  effective  date  for  the  re- 
strictions on  cost  recovery  deductions  is  clarified  to  provide  that 
certain  multi-family  rental  projects  are  exempt  from  the  cost  recov- 
ery provisions  of  the  bill  when  the  project  was  exempt  from  restric- 
tions on  the  use  of  IDBs  for  multi-family  housing  under  the  Mort- 
gage Subsidy  Bond  Tax  Act  of  1980. 

With  regard  to  the  exemption  from  the  restrictions  of  the  bill  for 
sewage  and  solid  waste  disposal  facilities,  the  conferees  wish  to 
clarify  that  facilities  will  qualify  for  this  exception  regardless  of 
whether  the  solid  waste  or  sewage  is  collected  from  an  area  within 
part  or  all  of  a  government  unit  or  an  area  larger  than  one  govern- 
mental unit;  regardless  of  whether  the  facilities  are  operated  by  a 
governmental  unit  or  a  private  company;  and  regardless  of  wheth- 
er the  facilities  accept  for  processing  all  types  of  waste  (as  long  as 
the  waste  accepted  is  collected  from  the  general  public).  Solid  waste 
need  not  include  source  separated  or  recyclable  materials. 

For  this  purpose,  the  general  public  includes  commercial  and 
other  businesses  but  only  if  the  solid  waste  collected  from  business- 
es is  collected  from  them  in  their  capacities  as  members  of  the  gen- 
eral public  and  not  as  members  of  a  limited  group  (such  as  groups 
that  have  special  types  of  waste  not  processable  by  normal  waste 
facilities  serving  the  general  public). 

The  effective  date  for  the  cost  recovery  rule  provides  that  the 
new  limitations  do  not  apply  to  property  where  construction  on  the 
property  began  before  July  1,  1982,  as  long  as  the  original  use  of 
the  property  began  with  the  taxpayer.  The  conferees  intend  that 
all  property  which  is  a  part  of  the  facilities  described  in  the  induce- 
ment resolution  adopted  before  July  1,  1982,  pursuant  to  which  the 
bonds  are  issued,  is  treated  as  under  construction  where  any  part 
of  those  facilities  is  under  construction  before  July  1,  1982.  More- 
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over,  the  conferees  intend  that  all  such  property  is  under  the  tran- 
sitional rule  even  though  part  of  the  facilities  are  transferred  by 
the  taxpayer  prior  to  their  being  placed  in  service  and  even  though 
properties  which  are  part  of  the  facilities  are  placed  in  service 
before  the  completion  of  construction  of  other  properties  which  are 
part  of  those  facilities. 

Sunset  of  small  issue  exception 

The  conference  agreement  modifies  the  Senate  amendment  by 
providing  that  the  small  issue  exemption  will  not  apply  with  re- 
spect to  obligations  issued  after  December  31,  1986. 

Elimination  of  small  issue  exception  to  finance  certain  facilities 

The  conference  agreement  modifies  the  rule  of  the  Senate 
amendment  which  restricts  the  use  of  small  issue  IDBs  where  25 
percent  of  the  bond  proceeds  are  used  for  certain  purposes  to  in- 
clude in  the  list  of  prohibited  purposes  the  providing  of  retail  food 
and  beverage  services.  For  this  purpose,  retail  food  and  beverage 
services  includes  eating  and  drinking  places,  but  does  not  include 
grocery  stores. 

Relationship  of  bond  maturity  to  life  of  assets 

The  conference  agreement  provides  a  rule  that  limits  the  aver- 
age length  of  the  maturity  of  all  industrial  development  bonds 
(IDBs).  Under  the  rule,  the  weighted  average  maturity  4  of  all  obli- 
gations of  an  issue  cannot  exceed  the  weighted  average  estimated 
economic  life  5  of  the  assets  financed  with  the  proceeds  of  the 
issue  6  by  more  than  20  percent.  The  economic  life  of  an  asset  is  to 
be  measured  from  the  later  of  the  date  the  bonds  are  issued  or  the 
date  the  assets  are  reasonably  expected  to  be  placed  in  service.  For 
example,  if  the  proceeds  of  the  bond  are  used  to  purchase  assets 
with  an  average  estimated  economic  life  of  10  years,  the  maximum 
average  maturity  for  the  bonds  may  not  exceed  12  years  from  the 
date  the  assets  are  expected  to  be  placed  in  service  where  the 
bonds  are  issued  after  that  date. 

In  general,  the  economic  life  of  assets  is  to  be  determined  on  a 
case-by-case  basis.  However,  in  order  to  provide  guidance  and  cer- 
tainty, the  conferees  intend  that  the  administrative  guidelines  es- 
j  tablished  for  the  useful  lives  used  for  depreciation  prior  to  the 
ACRS  system  (i.e.,  the  midpoint  lives  under  the  ADR  system  where 
applicable  and  the  guideline  lives  under  Rev.  Proc.  62-21,  1962-2 
C.B.  418,  in  the  case  of  structures)  may  be  used  to  establish  the  eco- 
nomic  lives  of  assets.  However,  the  taxpayer  can  issue  bonds  with 
maturities  longer  than  these  administrative  guidelines  would  allow 
where  the  taxpayer  can  show,  on  the  basis  of  the  facts  and  circum- 
stances, that  the  economic  life  to  the  principal  user  or  users  of  the 


4  The  weighted  average  maturity  of  obligations  of  an  issue  is  determined  by  taking  into  ac- 
count the  issue  price  (as  defined  in  sec.  1232)  of  each  obligation. 

5  The  weighted  average  estimated  useful  life  of  assets  financed  with  the  proceeds  of  an  issue  is 
determined  by  taking  into  account  the  cost  of  each  asset  financed  with  the  proceeds  of  the  issue. 

6  Where  the  amount  of  the  bond  is  less  than  the  cost  of  the  facilities,  the  assets  financed  with 
the  bond  shall  include  an  allocable  portion  of  the  facilities  which  may  be  purchased  by  the  bond 
proceeds  under  the  bond  indenture. 
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assets  lor  whom  the  bonds  arc  issued  is  longer  than  the  lives  estab- 
lished  by  the  administrative.'  guidelines. 

The  conference  agreement  provides  special  rules  for  the  treat- 
ment of  land  in  determining  the  weighted  economic  life  of  the 
assets  financed  by  the  bonds.  Where  less  than  25  percent  of  the 
bond  proceeds  are  used  to  acquire  land,  the  economic  life  of  the 
assets  financed  by  the  bonds  is  determined  without  regard  to  the 
land  (i.e.,  the  maximum  maturity  of  the  bonds  is  based  on  the  eco- 
nomic life  of  the  assets  financed  by  the  bonds  other  than  land). 
Where  25  percent  or  more  of  the  bond  proceeds  are  used  to  acquire 
land,  then  the  economic  life  of  the  assets  acquired  by  the  bonds 
will  be  determined  by  assuming  that  the  land  has  a  life  of  50  years. 


b.  Other  amendments  affecting  industrial  development  bonds 

Present  law 
General  rule 

Interest  on  State  and  local  government  obligations  generally  is 
exempt  from  Federal  income  tax;  however,  industrial  development 
bonds  (IDBs)  are  taxable  except  when  issued  for  certain  specified 
purposes. 

Interest  on  IDBs  is  tax-exempt  if  the  bonds  are  issued  to  finance 
the  following  activities:  (1)  projects  for  low-income  residential 
rental  property;1  (2)  sports  facilities;  (3)  convention  or  trade  show 
facilities;  (4)  airports,  docks,  wharves,  mass  commuting  facilities, 
and  parking  facilities;  (5)  sewage  and  solid  waste  disposal  facilities, 
and  facilities  for  the  local  furnishing  of  electricity  or  gas; 2  (6)  air 
or  water  pollution  control  facilities;3  (7)  certain  facilities  for  the 
furnishing  of  water;  (8)  qualified  hydroelectric  generating  facilities; 
and  (9)  qualified  mass  commuting  vehicles.  In  addition,  the  interest 
on  certain  IDBs  issued  for  the  purpose  of  acquiring  or  developing 
land  as  a  site  for  an  industrial  park  is  exempt  from  taxation. 

Small-issue  exception  for  IDBs 

Present  law  also  permits  tax  exemption  for  certain  ' 'small  issue" 
IDBs  if  the  proceeds  are  used  for  the  acquisition,  construction,  or 
improvement  of  land  or  depreciable  property.  Unlike  the  bonds  for 
exempt  activities,  discussed  above,  there  are  no  restrictions  on  the 
business  activities  in  which  land  and  depreciable  property  financed 
with  *  'small  issue"  IDBs  can  be  used. 

This  exception  applies  to  issues  of  $1  million  or  less  without 
regard  to  the  total  capital  expenditures  for  the  facility  (i.e.,  the  $1 
million  "clean  limit"  exception).4  At  the  election  of  the  issuer,  the 
limitation  may  be  increased  to  $10  million,  where  certain  capital 
expenditures  are  taken  into  account.  In  the  case  of  facilities  with 
j  respect  to  which  an  urban  development  action  grant  ("UDAG 


I  1  IDBs  used  to  finance  low-income  residential  rental  property  are  tax-exempt  only  if  the  obli- 
gations are  issued  in  registered  form  and  if  20  percent  or  more  (15  percent  or  more  in  the  case 
of  targeted  area  projects)  of  the  units  in  each  project  are  occupied  by  individuals  of  low  or  mod- 
erate income.  The  term  low  or  moderate  income  is  defined  by  reference  to  the  meaning  of  that 
term  under  section  8  of  the  United  States  Housing  Act  of  1937.  The  20  percent  requirement  (15 
percent  in  targeted  areas)  must  be  met  for  20  years  with  respect  to  any  obligations  issued  before 
January  1,  1984. 

2  Under  present  law,  a  facility  for  the  local  furnishing  of  electricity  is  defined  as  a  facility 
whose  service  area  does  not  exceed  two  counties  or  a  city  and  one  contiguous  county.  A  facility 
for  the  local  furnishing  of  gas  is  defined  as  a  facility  whose  service  area  does  not  exceed  two 
counties.  Present  law  does  not  permit  issuance  of  IDBs  to  finance  facilities  for  local  district 

j   heating  or  cooling. 

3  Present  law  generally  prohibits  the  issuance  of  IDBs  to  acquire  existing  facilities  if  a  sub- 
stantial user  of  the  facilities  prior  to  the  acquisition  will  be  a  substantial  user  after  the  acquisi- 
tion. 

4  Before  promulgation  of  Rev.  Rul.  81-216,  1981-36  I.R.B.  6  (September  8,  1981),  discussed 
below,  small  issue  IDBs  could  be  marketed  as  a  separate  IDB  issue  in  combination  with  exempt 
activity  IDBs  for  a  single  business  project. 

(521) 
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grant")  under  the  Housing  and  Community  Development  Act  of 
1974  has  been  made,  capital  expenditures  of  up  to  $20  million  are 
allowed. 

Both  the  $1  million  and  $10  million  limitations  are  determined 
by  aggregating  the  face  amount  of  all  outstanding  small  issues  for 
all  facilities  used  by  the  same  or  related  principal  users  which  are 
located  within  the  same  county  or  same  incorporated  municipality. 
In  addition,  the  $10  million  limitation  is  reduced  to  the  extent  that 
the  principal  users  of  the  facilities  incur  certain  capital  expendi- 
tures in  the  same  county  or  same  incorporated  municipality  during 
the  six-year  period  beginning  3  years  before,  and  ending  3  years 
after,  the  issuance  of  the  bonds.5 

Other  rules  on  IDBs 

In  Rev.  Rul.  81-216,6  the  Internal  Revenue  Service  held  that  lots 
of  bonds  are  a  single  issue  if  the  bonds  are  sold  (1)  at  substantially 
the  same  time,  (2)  pursuant  to  a  common  plan  of  marketing,  (3)  at 
substantially  the  same  interest  rate,  and  (4)  with  a  common  or 
pooled  security.  On  October  8,  1981,  the  IRS  proposed  regulations 
that  provided  essentially  the  same  rules  as  Rev.  Rul.  81-216  and 
proposed  to  revoke  that  revenue  ruling.7 

Under  present  law,  advance  refundings  of  industrial  develop- 
ment bonds  (IDBs)  generally  are  prohibited.  However,  advance  re- 
funding is  permitted  for  IDBs  for  certain  convention  and  trade 
show  facilities,  airports,  docks,  wharves,  and  mass  commuting  facil- 
ities (Code  sec.  103(b)(7)). 

House  bill 

No  provision. 

Senate  amendment 

Exclusion  of  research  and  development  expenditures  from  capital 
expenditure  limitation 

The  Senate  amendment  excludes  research  wages  and  supplies  (of 
a  type  for  which  a  credit  may  be  available  under  section  44F)  from 
the  capital  expenditures  that  are  to  be  taken  into  account  under 
the  $10  million  limitation  for  small  issue  bonds.  This  provision  is 
effective  for  research  expenditures  made  after  the  date  of  enact- 
ment. 

Local  furnishing  of  gas 

The  Senate  amendment  provides  that  local  furnishing  of  gas 
from  a  facility  includes  the  furnishing  solely  within  an  area  com- 
prised of  a  city  and  one  contiguous  county.  Thus,  under  the  amend- 
ment, tax-exempt  financing  is  made  available  in  the  case  of  a  facili- 
ty for  the  furnishing  of  gas  (which  otherwise  meets  the  require- 
ments of  sec.  103)  provided  that  the  service  area  of  the  facility  com- 
prises no  more  than  two  contiguous  counties  or  a  city  and  one  con- 


5  Certain  research  and  development  expenditures  are  treated  as  capital  expenditures  for  pur- 
poses of  the  $10  million  limitation  whether  or  not  the  taxpayer  elects  to  deduct  currently  such 
expenditures  under  Code  section  174. 

6  1981-36  I.R.B.  6  (September  8,  1981). 

7  46  Fed.  Reg.  50014  (October  8,  1981). 
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tiguous  county.  This  provision  is  effective  for  bonds  issued  after  the 
date  of  enactment. 

Local  district  heating  and  cooling  facilities 

The  Senate  amendment  exempts  from  tax  interest  on  IDBs 
issued  after  the  date  of  enactment  to  finance  local  district  heating 
or  cooling  facilities.  A  local  district  heating  or  cooling  facility  in- 
cludes equipment  and  other  property  used  as  an  integral  part  of  a 
local  heating  or  cooling  system,  but  does  not  include  facilities 
which  produce  the  hot  water,  chilled  water,  or  steam,  or  facilities 
that  are  owned  for  tax  purposes  by  the  consumer.  A  heating  or 
cooling  system  is  considered  local  if  it  has  a  service  area  comprised 
of  no  more  than  two  contiguous  counties  or  a  city  and  one  contigu- 
ous county. 

Multiple  lot  IDBs 

The  Senate  amendment  provides  that,  for  bonds  issued  after  the 
date  of  enactment,  separate  lots  of  obligations  will  be  treated  as 
part  of  the  same  issue  only  if  the  proceeds  of  the  obligations  are  to 
be  used  to  finance  facilities  which  are  located  in  more  than  one 
State  or  have  the  same  person  or  related  persons  as  its  principal 
user  or  principal  users.  For  this  purpose,  a  principal  user  includes 
a  person  (other  than  a  governmental  unit)  that  guarantees  directly 
or  indirectly  the  repayment  of  the  obligations  or  that  aids  in  ar- 
ranging issuance  of  the  obligations,  and  that  person  provides  prop- 
erty 8  or  a  franchise  or  trademark  to  be  used  in  connection  with 
the  facilities  financed  with  the  obligations. 

Regional  pollution  control  authorities 

The  Senate  amendment  permits  tax-exempt  IDBs  to  be  issued  for 
use  by  a  regional  pollution  control  authority  to  acquire  existing  air 
or  water  pollution  control  facilities  which  the  authority  itself  will 
operate  under  certain  conditions.  This  provision  applies  to  expendi- 
tures made  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
three  modifications. 

Advance  refunding  of  certain  IDBs  of  the  Port  Authority  of  St  Paul 

The  conference  agreement  provides  that  certain  IDBs  of  the  Port 
Authority  of  St.  Paul,  Minnesota  may  be  advance  refunded  as  long 
as  the  refunded  obligations  are  retired  within  six  months  after  any 
call  premium  on  the  refunded  bonds  lapses. 

Multiple  lot  IDBs 

The  conferees  wish  to  clarify  that  lots  of  obligations  which  are 
not  treated  as  a  single  issue  pursuant  to  the  transitional  rules 
adopted  by  the  Internal  Revenue  Service  for  the  rule  provided  in 
Rev.  Rul.  81-216  are  not  considered  as  a  single  issue  and  thus  are 
not  subject  to  the  rules  of  the  conference  agreement  on  multiple  lot 
IDBs. 


8  For  this  purpose,  property  does  not  include  a  letter  of  credit. 
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IDBs  for  multi-family  residential  rental  projects 

The  conference  agreement  makes  two  changes  in  the  rules  for 
IDBs  used  to  finance  residential  rental  property  for  low  and  moder- 
ate income  families.  First,  the  conference  agreement  provides  a 
separate  definition  of  individuals  of  low  and  moderate  income  by 
adopting  the  definition  of  that  term  under  the  section  8  program 
except  that  the  applicable  percentage  will  be  80  percent  of  the  area 
median  income  (regardless  of  the  percentage  used  under  the  sec- 
tion 8  program). 

Second,  the  duration  of  the  requirement  that  20  percent  of  the 
housing  units  in  a  project  be  occupied  by  individuals  of  low  or  mod- 
erate income  (15  percent  in  targeted  areas)  is  also  changed.  Under 
the  conference  agreement,  that  rule  applies  from  the  date  the  proj- 
ect is  first  occupied  and  continues  until  the  later  of  (1)  10  years 
after  over  one-half  of  the  project  is  first  occupied,  (2)  a  date  ending 
when  50  percent  of  the  maturity  of  the  bonds  having  the  longest 
maturity  has  expired,  or  (3)  the  date  on  which  any  section  8  (or 
comparable)  assistance  terminates.  As  under  present  law,  all  of  the 
units  of  the  project  financed  with  tax-exempt  IDBs  must  remain  as 
rental  units  for  the  length  of  the  targeting  requirement. 

The  changes  to  the  requirements  for  IDBs  for  low  and  moderate 
income  residential  rental  property  apply  to  obligations  issued  after 
the  date  of  enactment  other  than  obligations  which  are  exempt 
from  the  restrictions  of  the  Mortgage  Subsidy  Bond  Tax  Act  of 
1980. 


c.  Amendments  to  Mortgage  Subsidy  Bond  Tax  Act 
Present  law 

The  Mortgage  Subsidy  Bond  Tax  Act  of  1980  established  rules  di- 
recting the  subsidy  from  the  use  of  tax-exempt  bonds  for  housing. 
Under  the  Act,  all  of  the  mortgages  financed  from  tax-exempt  bond 
proceeds  must  be  provided  to  mortgagors,  each  of  whom  did  not 
have  a  present  ownership  interest  in  a  principal  residence  at  any 
time  during  the  three  prior  years  (i.e.,  the  first-time  home  purchas- 
er limitation).  All  of  the  mortgages  (or  other  financing)  provided 
from  the  bond  proceeds,  except  qualified  home  improvement  loans, 
must  be  used  to  purchase  residences  whose  purchase  price  does  not 
exceed  90  percent  (110  percent  in  targeted  areas)  of  the  average 
area  purchase  price. 

In  order  to  be  a  qualified  mortgage  issue,  the  issue  must  meet 
certain  requirements  regarding  arbitrage  as  to  both  mortgage  loans 
and  nonmortgage  investments.  First,  the  effective  rate  of  interest 
on  mortgages  provided  under  the  issue  cannot  exceed  the  yield  on 
the  issue  by  more  than  one  (1.0)  percentage  point.  Second,  the  re- 
serve for  future  debt  service  established  in  connection  with  the- 
bonds  must  be  reduced  as  future  annual  debt  service  is  reduced. 
The  maximum  amount  that  can  be  invested  as  unrestricted  yield  in 
nonmortgage  investments  is  150  percent  of  the  debt  service  on  the 
issue  for  the  bond  year,  and  arbitrage  earned  by  the  issuer  on  non- 
mortgage  investments  must  be  paid  or  credited  to  the  mortgagors 
or  paid  to  the  Federal  Government. 

There  are  no  provisions  that  relate  specifically  to  the  treatment 
of  cooperative  housing  corporations  under  these  rules. 

House  bill 

No  provision 

Senate  amendment 

The  Senate  amendment  changes  four  of  the  requirements  for 
qualified  mortgage  bonds: 

First-time  home  purchaser  limitation. — The  Senate  amendment 
provides  that  80  percent  of  the  lendable  proceeds  of  a  mortgage 
subsidy  bond  must  be  made  available  to  first-time  home  purchas- 
ers. 

Purchase  price  limitations. — The  Senate  amendment  increases 
the  purchase  price  limitation  to  110  percent  (120  percent  in  a  tar- 
geted area)  of  the  average  area  purchase  price. 

Arbitrage  limitations. — The  1.0-percentage  points  limit  is  re- 
placed by  a  limit  which  varies  with  the  size  of  the  issue,  beginning 
at  lVs  percentage  points  for  smaller  issues  and  decreasing  to  lVie 
percentage  points  for  issues  of  $100  million  or  larger. 
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Reserve  liquidations. — The  rule  requiring  reserve  liquidations 
does  not  apply  to  the  extent  it  requires  disposition  of  any  nonmort- 
gage  investment  resulting  in  a  loss  in  excess  of  the  amount  of  un- 
distributed arbitrage  profits  on  such  investments. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications: 

First-time  home  purchaser  limitation 

The  first-time  home  purchaser  rules  will  require  that  90  percent 
of  the  lendable  proceeds  of  a  mortgage  subsidy  bond  go  to  first-time 
home  purchasers. 

Arbitrage 

The  effective  rate  of  interest  on  mortgages  financed  with  tax- 
exempt  bonds  may  not  exceed  the  yield  on  the  issue  by  more  than 
lVs  (1.125)  percentage  points.  The  conference  agreement  clarifies 
that,  in  determining  the  effect  of  prepayments  of  mortgage  princi- 
pal on  the  computation  of  the  effective  rate  of  mortgage  interest, 
prepayments  of  principal  shall  be  treated  as  received  on  the  last 
day  of  the  month  in  which  the  issuer  reasonably  expects  to  receive 
such  prepayments. 

Cooperative  housing 

In  the  case  of  any  cooperative  housing  corporation  (as  defined  in 
Code  sec.  216),  each  dwelling  unit  shall  be  treated  as  if  it  were  ac- 
tually owned  by  the  person  entitled  to  occupy  that  unit  by  reason 
of  his  or  her  ownership  in  the  cooperative  housing  corporation.  In 
addition,  any  indebtedness  of  the  corporation  that  is  allocable  to 
the  dwelling  unit  shall  be  treated  as  if  it  were  indebtedness  of  the 
shareholder  who  is  entitled  to  occupy  the  dwelling  unit. 

The  conference  agreement  provides  that  any  issue  that  provides 
financing  to  a  cooperative  housing  corporation  that  is  not  located 
in  a  targeted  area  may  be  combined  with  one  or  more  other  issues 
which  in  sum  satisfy  the  present  law  requirement  that  at  least  20 
percent  of  the  proceeds  of  the  issues  will  be  devoted  to  owner-fi- 
nancing of  residences  in  targeted  areas  for  a  period  of  at  least  one 
year. 

The  conferees  also  intend  that,  in  applying  the  rules  of  section 
103 A  to  cooperative  housing  corporations,  the  acquisition  cost  for  a 
cooperative  unit  is  to  be  defined  to  include  a  proportionate  share  of 
the  underlying  blanket  mortgage  plus  the  purchase  price  of  the 
shares. 

In  addition,  loans  to  cooperative  housing  corporations  for  reha- 
bilitation may  qualify  for  tax-exempt  financing  under  section 
103A(1)(7)  to  the  same  extent  as  if  each  shareholder  receives  a  pro- 
portionate share  of  the  loan.  In  the  case  of  tax-exempt  financing 
used  for  the  construction  of  a  residential  building  owned  by  a  coop- 
erative housing  corporation,  unlimited  arbitrage  otherwise  allowed 
during  a  3-year  temporary  period  would  be  permitted  for  only  one 
year. 

Finally,  the  conferees  intend  to  clarify  that  tax-exempt  financing 
may  be  allowable  under  section  103(b)(4)(A)  where  a  cooperative 
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leases  property  from  another  person  and  the  shareholders  of  the 
cooperative  meet  the  targeting  provisions  of  that  section. 


9.  Mergers  and  Acquisitions 
a.  Partial  liquidations 

Present  law 

A  distribution  in  redemption  of  a  corporation's  stock  pursuant  to 
a  plan  is  a  partial  liquidation  if  it  is  one  of  a  series  of  distributions 
in  redemption  of  all  the  stock  or  it  is  not  essentially  equivalent  to  a 
dividend  and  occurs  within  the  taxable  year  in  which  the  plan  is 
adopted  or  the  succeeding  year  (sec.  346(a)). 

In  determining  that  a  distribution  is  not  essentially  equivalent  to 
a  dividend  in  applying  the  tests  for  a  partial  liquidation,  generally 
a  contraction  of  the  corporation's  business  is  required.  A  distribu- 
tion may  constitute  a  partial  liquidation  even  though  it  is  made 
pro  rata  among  the  corporation's  shareholders. 

If  the  distribution  consists  of  the  assets  of,  or  is  attributable  to 
the  corporation's  ceasing  to  conduct,  a  trade  or  business  conducted 
for  5  years  or  more  before  the  distribution  and  was  not,  within  the 
5-year  period,  acquired  by  the  corporation  in  a  taxable  transaction 
and  the  corporation,  after  the  distribution,  continues  to  conduct  an- 
other trade  or  business  with  a  similar  history,  the  distribution  is 
treated  as  a  partial  liquidation  (sec.  346(b)). 

No  gain  or  loss  to  the  distributing  corporation  is  recognized  on  a 
distribution  in  a  partial  liquidation  (sec.  336(a)).  Exceptions  are  pro- 
vided for  disposition  of  installment  obligations  and  distributions  of 
LIFO  inventory.  In  addition,  the  various  recapture  rules  of  present 
law  override  sec.  336.  If,  however,  the  corporation,  rather  than  dis- 
tributing assets,  sells  the  assets  and  distributes  the  proceeds  to  its 
shareholders  in  a  partial  liquidation,  gain  or  loss  is  recognized  to 
the  corporation  on  the  sale. 

Shareholders  receiving  a  distribution  in  partial  liquidation  are 
treated  as  receiving  the  amount  distributed  in  exchange  for  their 
stock  and,  if  the  stock  redeemed  in  the  transaction  is  a  capital 
asset  to  the  shareholder,  capital  gain  or  loss  results  from  the  trans- 
action. The  basis  of  any  assets  received  in  a  partial  liquidation  is 
their  fair  market  value  at  the  time  of  the  distribution. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  modifies  the  treatment  of  partial  liquida- 
tions. Only  noncorporate  shareholders  are  treated  as  receiving  the 
amount  distributed  in  exchange  for  their  stock.  Distributions  to 
corporate  shareholders  are  governed  by  the  provisions  of  present 
law  other  than  those  relating  to  partial  liquidations. 

Under  the  Senate  amendment,  gain  to  the  distributing  corpora- 
tion is  recognized,  with  an  exception,  when  appreciated  property  is 
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distributed  in  partial  liquidation  to  noncorporate  shareholders.  The 
exception  applies  to  distributions  made  with  respect  to  qualified 
stock.  Qualified  stock  is  stock  that  has  been  held  by  certain  noncor- 
porate shareholders  for  the  5-year  period  ending  on  the  date  of  dis- 
tribution or  (if  less)  for  the  period  the  corporation  has  been  in  ex- 
istence. The  shareholder  must  have  held  at  least  10  percent  in 
value  of  the  distributing  corporation's  stock  throughout  such 
period.  The  constructive  ownership  rules  of  section  318  apply  in  de- 
termining ownership.  In  applying  the  attribution  rules  of  section 
318(a)(1),  the  group  of  persons  among  whom  ownership  is  attributed 
is  expanded  to  include  individuals  described  in  section  267(c)(4)  and 
the  spouses  of  such  individuals. 

Under  this  rule,  it  is  not  required  that  the  stock  redeemed  be 
held  by  the  shareholder  for  five-years.  It  is  sufficient  that  the 
shareholder  hold  (or  be  treated  as  holding)  10  percent  of  the  stock 
throughout  the  five  year  period. 

The  Senate  amendment  authorizes  the  Secretary  of  the  Treasury 
to  prescribe  regulations,  where  necessary,  to  ensure  that  revision  of 
the  treatment  of  partial  liquidations  will  not  be  circumvented 
through  the  use  of  other  provisions  of  present  law  or  regulations, 
including  the  consolidated  return  regulations.  The  Senate  amend- 
ments apply  generally  to  distributions  after  August  31,  1982.  How- 
ever, present  law  continues  to  apply  to  distributions  with  respect  to 
which,  on  July  22,  1982,  there  was  a  ruling  request  pending  with 
the  Internal  Revenue  Service  as  to  whether  such  distributions  qual- 
ify as  a  partial  liquidation  (or  a  ruling  was  granted  within  one  year 
prior  to  July  12,  1982  that  the  distributions  qualified  as  a  partial 
liquidation)  and  the  distributions  are  pursuant  to  a  plan  of  partial 
liquidation  adopted  by  the  Board  of  Directors  before  September  1, 
1982  (or,  if  later,  within  90  days  after  the  ruling  was  granted).  Pres- 
ent law  applies  as  well  to  distributions  pursuant  to  a  plan  of  par- 
tial liquidation  adopted  before  July  1,  1982;  distributions  pursuant 
to  a  plan  of  partial  liquidation  adopted  before  October  1,  1982, 
where  control  (as  defined  in  sec.  368(c))  is  acquired  between  Decem- 
ber 31,  1980,  and  July  1,  1982,  and  conduct  of  the  business  is  condi- 
tioned on  approval  by  a  State  regulatory  agency;  distributions  pur- 
suant to  a  plan  of  partial  liquidation  adopted  within  90  days  after 
the  acquisition  is  approved  by  a  Federal  regulatory  agency  where 
control  is  acquired  after  July  1,  1982,  pursuant  to  a  binding  con- 
tract outstanding  on  December  31,  1980;  and  distributions  pursuant 
to  a  plan  of  liquidation  adopted  by  October  1,  1982,  where  control 
was  acquired  between  December  31,  1981,  and  July  1,  1982. 

Conference  agreement 

General  rules 

The  conference  agreement  follows  the  Senate  amendments  with 
technical  modifications.  The  conference  agreement  adds  a  new  sec- 
tion 302(b)(4)  under  which  distributions  in  redemption  of  a  noncor- 
porate shareholder's  stock  are  treated  as  payments  in  exchange  for 
the  stock  under  section  302(a)  if  such  distributions  are  in  partial 
liquidation  of  the  distributing  corporation.  For  this  purpose,  a  par- 
tial liquidation  is  defined  in  new  section  302(e)  which  continues  the 
definition  of  a  partial  liquidation  in  present  law  section  346(a)(2) 
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and  section  346(b)  which  are  repealed  by  the  bill.  As  under  present 
law  section  346(a)(2),  the  determination  that  a  distribution  is  not 
essentially  equivalent  to  a  dividend  for  purposes  of  satisfying  the 
partial  liquidation  definition  is  to  be  made  with  reference  to  the 
effect  of  the  transaction  on  the  distributing  corporation  and  not 
with  reference  to  its  effect  at  the  shareholder  level.  This  is  made 
an  explicit  statutory  test  under  the  conference  agreement. 

Under  present  law,  a  distribution  in  partial  liquidation  may  take 
place  without  an  actual  surrender  of  stock  by  the  shareholders 
(Fowler  Hosiery  Co.  v.  Commissioner),  301  F.2d  394  (7th  Cir.  1962). 
A  constructive  redemption  of  stock  is  deemed  to  occur  in  such 
transactions  (Rev.  Rul.  81-3,  1981-1  C.B.  125).  The  conferees  intend 
that  the  treatment  of  partial  liquidations  under  present  law  section 
346(a)(2)  and  (b)  is  to  continue  for  such  transactions  under  new  sec- 
tion 302(e).  Recognition  of  gain  to  the  distributing  corporation 
under  section  311(d)  as  amended  by  the  bill  will  not  require  an 
actual  surrender  of  stock  by  the  shareholders,  if  the  distribution 
qualifies  as  a  partial  liquidation  under  new  section  302(e)  without 
an  actual  surrender  of  stock. 

Whether  or  not  a  redemption  is  treated  as  a  distribution  in  par- 
tial liquidation  is  determined  without  regard  to  whether  or  not  the 
redemption  is  pro  rata  with  respect  to  all  the  shareholders  of  the 
corporation.  A  distribution  in  partial  liquidation,  pursuant  to  sec- 
tion 302(b)(4),  will  be  treated  as  a  distribution  in  exchange  for  stock 
under  section  302(a)  without  regard  to  whether  the  redemption  sat- 
isfies the  requirements  of  paragraphs  (1),  (2),  or  (3)  of  section  302(b). 
A  distribution  in  partial  liquidation  that  also  terminates  a  share- 
holder's interest  in  the  corporation  will  be  treated  as  a  distribution 
in  exchange  for  stock  under  section  302(a)  without  regard  to  section 
302(c)(2). 

The  conference  agreement  modifies  the  definition  of  qualified 
stock  by  providing  that  the  period  a  distributing  corporation  has 
been  in  existence  includes  the  period  of  existence  of  a  predecessor 
corporation  and  the  10-percent  stock  ownership  requirement  must 
be  satisfied  with  respect  to  the  period  of  existence  of  both  the  dis- 
tributing and  predecessor  corporations. 

For  purposes  of  determining  whether  stock  is  held  by  a  share- 
holder who  is  not  a  corporation  in  applying  new  section  302(b)(4), 
stock  held  by  a  partnership,  estate,  or  trust  will  be  treated  as  if  it 
were  actually  held  proportionately  by  its  partners  or  beneficiaries. 

As  under  present  law,  distributions  in  partial  liquidation  that 
are  treated  under  section  302(a)  as  distributions  in  exchange  for 
stock  pursuant  to  new  section  302(b)(4)  will  be  subject  to  the  col- 
lapsible corporation  rules  of  section  341. 

Distributions  in  partial  liquidation  after  August  31,  1982,  are 
subject  to  the  new  rules  for  such  distributions  provided  by  the  con- 
ference amendment. 

Effective  dates 

Distributions  in  partial  liquidation  after  August  31,  1982,  except 
as  otherwise  provided,  are  subject  to  the  new  rules  for  such  distri- 
butions provided  by  the  conference  agreement.  The  conference 
agreement  makes  several  modifications  to  the  exceptions  provided 
in  the  Senate  amendment. 
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The  exception  for  rulings  granted  by  the  Internal  Revenue  Serv- 
ice as  to  partial  liquidation  treatment  is  modified  to  include  rulings 
granted  within  the  period  beginning  on  July  12,  1981,  and  ending 
on  July  22,  1982,  and  the  date  before  which  the  plan  of  partial  liq- 
uidation must  be  adopted,  for  both  ruling  requests  pending  on  July 
22,  1982,  or  rulings  granted,  is  October  1,  1982  (or  90  days  after  the 
ruling  was  granted,  if  later).  A  request  will  be  treated  as  pending 
on  July  23,  1982,  and  thereafter  notwithstanding  that,  pursuant  to 
negotiations  with  the  Internal  Revenue  Service,  a  revision  or  modi- 
fication of  the  request  is  filed  or  additional  information  is  submit- 
ted. 

The  exception  for  plans  of  partial  liquidation  adopted  before  July 
1,  1982,  is  extended  to  include  plans  adopted  before  July  23,  1982. 

The  exception  for  acquisitions  of  control  during  1982  and  before 
July  1,  1982,  is  expanded  to  include  acquisitions  of  control  before 
July  23,  1982.  Control  is  acquired  after  July  22,  1982,  for  purposes 
of  this  rule  even  if  an  amount  of  stock  constituting  less  than  con- 
trol was  held  on  such  date.  In  addition,  an  exception  applies  if, 
during  March  and  April  1982,  one-third  or  more  of  the  shares  of  a 
corporation  were  acquired  and  the  intention  to  acquire  control  is 
evidenced  by  documents  filed  with  the  Federal  Trade  Commission 
and  if  control  is  thereafter  acquired.  For  either  exception  to  apply, 
a  plan  of  partial  liquidation  must  be  adopted  by  October  1,  1982. 

Under  the  conference  agreement,  an  exception  is  provided  for  ac- 
quisitions of  control  after  July  22,  1982,  pursuant  to  a  tender  offer 
or  binding  contract  outstanding  on  such  date.  The  plan  of  partial 
liquidation  must  be  adopted  before  the  later  of  October  1,  1982,  or, 
if  the  acquisition  is  subject  to  approval  by  a  Federal  regulatory 
agency,  the  date  which  is  90  days  after  the  date  on  which  such  ap- 
proval becomes  final  in  accordance  with  law.  A  public  announce- 
ment of  an  intention  to  acquire  control  pursuant  to  a  tender  offer 
will  be  treated  as  a  tender  offer  for  purposes  of  this  exception  if  the 
proposal  is  subject  to  intervention  by  a  foreign  regulatory  body 
before  which  the  proposal  is  pending  on  July  22,  1982,  and  the  plan 
of  partial  liquidation  is  adopted  within  90  days  after  the  date  on 
which  the  foreign  regulatory  body  approves  of  the  offer. 

The  exception  applicable  under  the  Senate  amendment  where 
control  was  acquired  after  December  31,  1980,  is  limited  to  acquisi- 
tions of  insurance  companies  where  the  conduct  of  the  insurance 
business  by  the  distributee  corporation  is  conditioned  on  approval 
by  one  or  more  State  regulatory  authorities.  This  exception  applies 
if  control  was  acquired  either  by  the  distributee  corporation  or  its 
parent.  The  period  within  which  control  must  be  acquired  is  ex- 
tended to  cover  acquisitions  before  July  23,  1982,  and,  as  under  the 
Senate  amendment,  a  plan  of  partial  liquidation  must  be  adopted 
before  October  1,  1982. 

For  purposes  of  these  exceptions,  a  plan  of  partial  liquidation  is 
treated  as  adopted  on  the  date  on  which  it  is  approved  by  the  cor- 
poration's Board  of  Directors.  Such  date  is  also  to  be  treated  as  the 
date  of  adoption  of  a  plan  for  purposes  of  determining  the  period 
within  which  distributions  under  the  plan  must  be  made  in  apply- 
ing section  346(a)(2)  (as  in  effect  before  its  repeal  by  the  amend- 
ments made  by  the  bill). 
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A  contract  will  be  treated  as  a  binding  contract  for  purposes  of 
applying  the  exceptions  if  it  is  binding  on  the  acquiring  corporation 
and  even  though  it  is  subject  to  approval  by  a  vote  of  the  share- 
holders, the  obtaining  of  financing  to  consummate  the  acquisition 
and  other  similar  conditions. 

Property  acquired  in  distributions  to  which  these  exceptions 
apply  will  be  treated  as  property  acquired  before  September  1, 
1982,  in  applying  the  rules  of  new  section  338  requiring  consistency 
of  treatment  for  acquisitions  of  stock  and  assets  in  certain  cases. 

b.  Certain  distributions  of  appreciated  property 

Present  law 

When  a  corporation  in  a  nonliquidating  distribution  distributes 
property,  the  value  of  which  exceeds  its  basis,  in  redemption  of  a 
portion  of  the  corporation's  stock,  gain  is  recognized  as  though  the 
property  were  sold  (sec.  311(d)(1)).  Present  law  excepts  several  types 
of  transactions  from  this  requirement. 

Exceptions  are  provided  for  (1)  distributions  that  terminate  the 
interest  of  a  shareholder  who  has  held  at  least  10  percent  of  the 
corporation's  stock  for  a  12-month  period;  (2)  distributions  that  con- 
sist of  stock  or  obligations  in  a  subsidiary  conducting  a  trade  or 
business  that  was  at  least  50  percent  owned  by  the  distributing  cor- 
poration at  any  time  within  the  preceding  9  years;  (3)  distributions 
that  consist  of  stock  or  securities  distributed  pursuant  to  certain 
anti-trust  decrees;  (4)  distributions  to  which  section  303(a)  (relating 
to  distributions  in  redemptions  of  stock  to  pay  death  taxes)  applies; 
(5)  certain  distributions  to  private  foundations;  (6)  certain  distribu- 
tions by  regulated  investment  companies;  and  (7)  certain  distribu- 
tions pursuant  to  the  Bank  Holding  Company  Act. 

Notwithstanding  these  exceptions,  present  law  may  permit  a 
transaction  that  is  in  form  a  stock  redemption  to  be  treated  as  a 
direct  sale  of  assets  where  the  stock  ownership  is  transitory  (see 
Rev.  Rul.  80-221,  1980-2  C.B.  p.  107). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  repeals  the  exceptions  in  section 
311(d)(2)  for  distributions  terminating  the  interest  of  a  shareholder 
who  has  held  10  percent  or  more  of  the  corporation's  stock  for  one 
year,  for  distributions  pursuant  to  antitrust  decrees,  for  distribu- 
tions pursuant  to  the  Bank  Holding  Company  Act,  and  modifies  the 
exception  for  distributions  of  stock  or  obligations  of  a  subsidiary. 

The  bill  is  not  intended  to  affect  the  treatment  under  present 
law  of  distributions  that  are  in  substance  the  purchase  of  assets. 

The  Senate  amendment  revises  subparagraphs  (A),  (B),  and  (C)  of 
section  311(d)(2)  to  conform  the  treatment  of  the  distributing  corpo- 
ration to  the  new  rules  applicable  to  partial  liquidations  and  to 
provide  for  nonrecognition  of  gain  when  stock  or  obligations  of  a 
subsidiary  are  distributed  in  redemption  of  stock  in  certain  trans- 
actions analogous  to  a  partial  liquidation. 
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New  section  311(d)(2)(A)  provides  that  gain  will  not  be  recognized 
to  a  corporation  distributing  property  to  a  corporate  shareholder 
unless  section  302(a)  applies  to  the  distribution.  Distributions  in 
partial  liquidation  to  a  corporate  shareholder  under  the  Senate 
amendment  generally  will  be  treated  similarly  to  distributions 
which  are  not  in  redemption  of  stock  unless  they  are  non-pro  rata 
distributions  to  which  section  302(b)  (1),  (2),  or  (3)  applies.  Such  dis- 
tributions generally  will  be  treated  as  dividends  or  other  distribu- 
tions to  which  section  301  applies.  Gain  is  not  recognized  to  a  dis- 
tributing corporation  on  section  301  distributions  that  are  not  in 
redemption  of  stock  and  the  revised  section  311(d)(2)(A)  conforms 
the  treatment  of  the  distributing  corporation  to  the  treatment  of  a 
corporate  shareholder  on  partial  liquidation  distributions  whether 
or  not  there  is  an  actual  surrender  of  stock  in  the  transaction. 

New  section  311(d)(2)(B),  relating  to  distributions  of  stock  or  obli- 
gations of  a  corporation,  continues  the  provisions  of  present  law 
section  311(d)(2)(B)  with  an  amendment  requiring  at  least  50  per- 
cent in  value  of  the  outstanding  stock  of  the  corporation  to  be  dis- 
tributed with  respect  to  qualified  stock  (in  lieu  of  the  present  law 
requirement  that  the  distributing  corporation  must  have  owned  at 
least  50  percent  of  the  corporation's  stock  within  the  9-year  period 
prior  to  the  year  of  distribution).  The  Senate  amendment  further 
limits  the  exception  to  distributions  with  respect  to  qualified  stock 
and  adds  an  additional  limitation  pursuant  to  which  the  exception 
applies  only  if  the  distribution  would  qualify  as  a  partial  liquida- 
tion under  new  section  302(e)  if  the  assets,  rather  than  stock  or  ob- 
ligations of  the  corporation,  were  distributed  in  the  transaction. 
For  purposes  of  the  latter  test,  such  assets  will  be  treated  as  having 
been  held  directly  by  the  distributing  corporation  throughout  the 
period  during  which  the  distributing  corporation  held  at  least  50 
percent  in  value  of  the  stock  of  the  corporation  whose  stock  is  dis- 
tributed in  the  transaction. 

New  section  311(d)(2)(C)  provides  the  exception  pursuant  to  which 
gain  is  not  recognized  to  the  distributing  corporation  on  partial  liq- 
uidation distributions  under  new  section  302(e)  that  are  made  with 
respect  to  qualified  stock. 

The  amendments  relating  to  distributions  of  appreciated  proper- 
ty in  redemption  of  stock  apply  to  distributions  made  after  August 
31,  1982.  Of  course,  the  present  law  provisions  of  section  336  pro- 
viding for  nonrecognition  of  gain  or  loss  to  the  distributing  corpora- 
tion on  distributions  in  partial  liquidation  will  apply  to  distribu- 
tions after  August  31,  1982,  to  which,  under  the  effective  date  pro- 
visions in  section  226(f)  of  the  bill,  the  present  law  partial  liquida- 
tion provisions  apply. 

Conference  agreement 

General  rules 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, with  certain  technical  modifications. 

New  section  311(d)(2)(A)  is  redrafted  to  provide  for  nonrecogni- 
tion of  gain  to  the  distributing  corporation  in  any  case  where  the 
basis  of  property  distributed  to  a  corporate  shareholder  is  deter- 
mined under  section  301(d)(2).  This  rule  provides  substantially  the 
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same  nonrecognition  rule  for  property  distributions  as  would  the 
Senate  amendment. 

Section  311(d)(2)(B)  is  conformed  by  the  conference  agreement  to 
provide  for  nonrecognition  of  gain  to  the  distributing  corporation 
on  distributions  in  partial  liquidation  to  which  new  section  302(b)(4) 
applies  which  are  made  with  respect  to  qualified  stock. 

Section  311(d)(2)(C)  as  revised  by  the  conference  agreement  pro- 
vides the  exception  to  gain  recognition  for  distributions  of  stock  or 
obligations  of  a  corporation  (hereinafter  called  the  controlled  corpo- 
ration). 

For  the  exception  with  respect  to  distributions  of  stock  or  obliga- 
tions of  a  controlled  corporation  to  apply,  as  under  the  Senate 
amendment,  the  distribution  must  be  made  with  respect  to  quali- 
fied stock  and  more  than  50  percent  in  value  of  the  controlled  cor- 
poration's stock  must  be  distributed  with  respect  to  qualified  stock. 
The  conference  agreement  further  requires  that  substantially  all 
the  assets  of  the  controlled  corporation  consist  of  the  assets  of  one 
or  more  qualified  businesses  and  that  no  substantial  part  of  the 
controlled  corporation's  nonbusiness  assets  were  acquired  from  the 
distributing  corporation  in  a  transaction  to  which  section  351  ap- 
plied or  as  a  contribution  to  capital  within  the  5  years  ending  on 
the  date  of  distribution. 

A  qualified  business  is  one  that  was  actively  conducted  through- 
out the  5-year  period  ending  on  the  date  of  distribution  and  was 
not  acquired  within  such  period  by  any  person  in  a  transaction  in 
which  gain  or  loss  was  recognized  in  whole  or  in  part.  Section  355, 
relating  to  distributions  of  stock  or  securities  of  a  controlled  corpo- 
ration, contains  a  similar  active  business  requirement. 

Nonbusiness  assets  are  defined  to  include  any  asset  not  used  in 
the  active  conduct  of  a  trade  or  business.  For  this  purpose,  cash 
and  other  items  that  provide  working  capital  needs  of  an  active 
business  will  be  treated  as  assets  used  in  the  active  conduct  of  the 
business. 

Effective  dates 

Under  the  Senate  amendment,  the  repeal  of  present  law  section 
311(d)(2)  exceptions  is  effective  for  distributions  made  after  August 
31,  1982.  The  conference  agreement  retains  this  general  effective 
date  but  retains  the  exceptions  in  sections  311(d)(2)(A)  and 
311(d)(2)(C)  of  present  law  for  certain  distributions  made  on  or  after 
September  1,  1982.  Under  the  conference  agreement,  section 
311(d)(2)(A)  of  present  law  will  continue  to  be  applicable  to  distribu- 
tions made  within  90  days  after  a  ruling  is  granted  under  a  request 
pending  before  the  Internal  Revenue  Service  on  July  22,  1982,  with 
respect  to  the  application  of  section  311(d)(2)(A)  to  a  proposed  distri- 
bution. Also,  present  law  section  31(d)(2)(A)  continues  to  apply  to 
distributions,  otherwise  qualifying  for  such  treatment,  which  are 
made  on  or  before  August  31,  1983,  with  respect  to  stock  acquired 
after  1980  and  before  May  1982. 

Finally,  the  redemption  of  preferred  and  common  stock  by  a 
forest  products  company  pursuant  to  a  binding  contract  in  effect  on 
August  31,  1982,  and  at  all  times  thereafter,  where  all  distributions 
must  be  pursuant  to  one  of  the  two  options  set  forth  in  the  contract 
will  continue  to  be  subject  to  present  section  311(d)(2)(A)  to  the 
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extent  timber]  and  is  distributed  to  the  shareholder  (with  a  value  of 
not  more  than  $10  million  on  August  31,  1982). 

The  conference  agreement  makes  section  31(d)(2)(C)  of  present 
law  applicable  to  distributions  before  January  1,  1986,  of  stock  or 
securities  pursuant  to  a  judgment  entered  before  July  23,  1982. 

c.  Stock  purchases  treated  as  asset  purchases 

Present  law 

Upon  the  complete  liquidation  of  a  subsidiary  corporation,  80 
percent  of  the  voting  power  and  80  percent  of  the  total  number  of 
shares  of  all  other  classes  of  stock  (other  than  nonvoting  preferred 
stock)  of  which  is  owned  by  the  parent  corporation,  generally  gain 
or  loss  is  not  recognized  and  the  basis  of  the  subsidiary's  assets  and 
the  other  tax  attributes  are  carried  over  (sees.  332,  334(b)(1),  and 
381(a)). 

If  the  controlling  stock  interest  was  acquired  by  purchase  within 
a  12-month  period  and  the  subsidiary  is  liquidated  pursuant  to  a 
plan  of  liquidation  adopted  within  2  years  after  the  qualifying 
stock  purchase  is  completed,  the  transaction  is  treated  as  in  sub- 
stance a  purchase  of  the  subsidiary's  assets  (sec.  334(b)(2)).  The  ac- 
quiring corporation's  basis  in  the  ' 'purchased"  assets  is  the  cost  of 
the  stock  purchased  as  adjusted  for  items  such  as  liabilities  as- 
sumed, certain  cash  or  dividend  distributions  to  the  acquiring  cor- 
poration, and  postacquisition  earnings  and  profits  of  the  subsidiary. 
The  liquidating  distributions  can  be  made  over  a  3-year  period  be- 
ginning with  the  close  of  the  taxable  year  during  which  the  first  of 
a  series  of  distributions  occurs  (sec.  332(b)(3)).  Thus,  this  treatment 
applies  even  though  the  liquidation  can  extend  over  a  5-year  period 
after  control  has  been  acquired. 

In  these  cases,  when  the  assets  are  treated  as  purchased  by  the 
acquiring  corporation,  recapture  income  is  taxed  to  the  liquidating 
corporation,  the  investment  tax  credit  recapture  provisions  are  ap- 
plicable, and  tax  attributes,  including  carryovers,  of  the  liquidated 
corporation  are  terminated. 

Cases  interpreting  the  law  applicable  before  the  rules  in  section 
334(b)(2)  were  adopted  treated  the  purchase  of  stock  and  prompt 
liquidation  in  some  cases  as  a  purchase  of  assets  (Kimbell-Diamond 
Milling  Co.  v.  Commissioner  14  T.C.  74,  affd  per  curiam,  187  F.2d 
718  (5th  Cir.),  cert,  denied,  342  US  827  (1951)).  It  is  not  clear  wheth- 
er such  treatment  may  still  apply  in  some  cases  where  the  require- 
ments of  section  334(b)(2)  are  not  met. 

A  stock  purchase  and  liquidation  is  treated  as  a  purchase  of  all 
the  assets  of  the  acquired  corporation  under  present  law  if  section 
334(b)(2)  applies.  Revision  of  the  special  treatment  of  partial  liqui- 
dations under  the  bill  restricts  the  options  of  a  corporate  purchaser 
seeking  to  treat  a  purchase  of  a  corporation  as  a  purchase  of  assets 
in  part  combined  with  a  continuation  of  the  tax  attributes  of  the 
acquired  entity.  Present  law  does  not  restrict  a  corporate  purchaser 
from  achieving  such  selectivity  by  purchasing  assets  directly  from 
a  corporation  while  concurrently  purchasing  the  corporation's 
stock.  Selectivity  can  also  be  achieved  if  an  acquired  corporation, 
prior  to  the  acquisition,  disperses  its  assets  in  tax-free  transactions 
among  several  corporations  which  can  be  separately  purchased. 
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The  corporate  purchaser  then  through  selective  qualifying  liquida- 
tions can  obtain  asset  purchase  treatment  for  one  or  more  acquired 
corporations  while  preserving  the  tax  attributes  of  one  or  more 
other  corporations. 

House  bill 

No  provision. 

Senate  amendment 

In  general 

The  Senate  amendment  repeals  the  provision  of  present  law  (sec. 
334(b)(2))  that  treats  a  purchase  and  liquidation  of  a  subsidiary  as 
an  asset  purchase.  The  bill  is  also  intended  to  replace  any  nonsta- 
tutory treatment  of  a  stock  purchase  as  an  asset  purchase  under 
the  Kimbell-Diamond  doctrine.  Instead,  an  acquiring  corporation, 
within  75  days  after  a  qualified  stock  purchase,  except  as  regula- 
tions may  provide  for  a  later  election,  may  elect  to  treat  an  ac- 
quired subsidiary  (target  corporation)  as  if  it  sold  all  its  assets  in  a 
complete  liquidation  on  the  stock  acquisition  date.  The  target  cor- 
poration will  be  treated  as  a  new  corporation  that  purchased  the 
assets  on  such  date.  Gain  or  loss  will  not  be  recognized  to  the  same 
extent  gain  or  loss  is  not  recognized  under  present  law  (sec.  337) 
when  a  corporation  sells  all  its  assets  in  the  course  of  a  complete 
liquidation.  This  provision  is  intended  to  provide  nonrecognition  of 
gain  or  loss  to  the  same  extent  that  gain  or  loss  would  not  be  recog- 
nized under  section  336  if  there  were  an  actual  liquidation  of  the 
target  corporation  on  the  acquisition  date  to  which  present  law  sec- 
tion 334(b)(2)  applied.1 

A  qualified  stock  purchase  occurs  if  80  percent  or  more  of  the 
voting  power  and  80  percent  of  the  total  number  of  shares  of  other 
classes  of  stock  (except  nonvoting,  preferred  stock)  is  acquired  by 
purchase  during  a  12-month  period  (the  acquisition  period).  The  ac- 
quisition date  is  the  date  within  such  acquisition  period  on  which 
the  80-percent  purchase  requirement  (the  qualified  stock  purchase) 
is  satisfied. 

The  election  is  to  be  made  in  the  manner  prescribed  by  regula- 
tions and,  once  made,  will  be  irrevocable. 

Treatment  of  target  corporation  as  new  corporation 

The  assets  of  the  target  corporation  will  be  treated  as  sold  (and 
purchased)  for  an  amount  equal  to  the  basis  of  the  acquiring  corpo- 
ration in  the  stock  of  the  target  corporation  on  the  acquisition  date 
or,  if  the  basis  is  greater  on  such  date,  on  the  last  day  of  the  12- 
month  acquisition  period.  The  amount  is  to  be  adjusted  under  regu- 
lations for  liabilities  of  the  target  corporation  and  other  relevant 
items.  It  is  anticipated  that  recapture  tax  liability  of  the  target  cor- 
poration attributable  to  the  deemed  sale  of  its  assets  is  an  item 
which  may  result  in  an  adjustment  under  the  regulations. 


1  To  the  extent  that  Internal  Revenue  Service  rulings  providing  that  gain  or  income  is  not 
recognized  by  a  liquidating  insurance  company  with  respect  to  its  insurance  reserves  in  a  sec- 
tion 334(b)(2)  liquidation  constitute  a  proper  interpretation  of  present  law,  gain  or  income  is  not 
recognized  to  the  same  extent  upon  an  election  to  which  new  section  338  applies  if  the  target 
corporation  is  an  insurance  company  (see  letter  rulings  8112052  and  8150040). 
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The  target  corporation  is  treated  as  a  'new'  corporation  after  the 
acquisition  date  for  all  purposes  relating  to  its  tax  liability  either 
as  the  selling  or  purchasing  corporation.  Its  taxable  year  as  the 
selling  corporation  ends  on  the  date  of  acquisition  and  it  does  not 
become  a  member  of  the  affiliated  group  including  the  acquiring 
corporation  until  the  day  following  the  date  of  acquisition.  However, 
it  is  not  intended  that  any  minority  shareholders  in  the  target  cor- 
poration shall  be  treated  as  having  exchanged  stock  in  the  selling 
corporation  for  stock  in  the  purchasing  corporation.  Further,  addi- 
tional purchases  of  the  target  corporation's  stock  by  the  acquiring 
corporation  after  the  acquisition  date  are  to  be  treated  as  pur- 
chases of  the  stock  of  the  selling  corporation  if  made  on  or  before 
the  close  of  the  acquisition  period. 

Treatment  of  recapture  items 

Under  the  elective  treatment  provided  by  the  bill,  any  recapture 
income  of  the  target  corporation  attributable  to  the  deemed  sale  of 
its  assets  is  not  to  be  included  in  any  consolidated  return  of  the  ac- 
quiring corporation.  The  target  corporation  will  not  become  a 
member  of  the  acquiring  corporation's  affiliated  group  until  the 
day  following  the  date  of  acquisition.  Recapture  items  of  the  target 
corporation  will  normally  be  associated  with  the  final  return  of  the 
target  corporation  (as  the  selling  corporation)  ending  on  the  date  of 
acquisition. 

In  some  cases,  recapture  items  may  be  includible  in  income  for  a 
period  during  which  the  target  corporation  is  included  in  a  consoli- 
dated return  of  the  acquiring  corporation.  Where,  for  example, 
there  is  an  adjustment  to  the  purchase  price  for  its  stock  based  on 
post-acquisition  date  earnings  of  the  target  corporation,  there  may 
be  additional  amounts  of  recapture  income.  Such  additional  income 
is  to  be  separately  accounted  for  and  may  not  be  absorbed  by  losses 
or  deductions  of  other  members  of  the  acquiring  corporation's  af- 
filiated group. 

Definition  of  purchase 

The  term  ' 'purchase"  is  defined  as  it  is  under  present  law  (sec. 
334(b)(3))  to  exclude  acquisitions  of  stock  with  a  carryover  basis  or 
from  a  decedent,  acquisitions  in  an  exchange  to  which  section  351 
applies,  and  acquisitions  from  a  person  whose  ownership  is  attrib- 
uted to  the  acquiring  person  under  section  318(a).  Attribution 
under  section  318(a)(4)  relating  to  options  will  be  disregarded  for 
this  purpose.  However,  if,  as  a  result  of  a  stock  purchase,  the  pur- 
chasing corporation  is  treated  under  section  318(a)  as  owning  stock 
in  a  third  corporation,  the  purchasing  corporation  will  be  treated 
as  having  purchased  stock  in  such  third  corporation  but  not  until 
the  first  day  on  which  ownership  of  such  stock  is  considered  as 
owned  by  the  purchasing  corporation  under  section  318(a). 

A  purchase  of  over  80  percent  but  less  than  100  percent  of  the 
stock  of  a  target  corporation  which  in  turn  owns  80  percent  of  the 
stock  of  a  third  corporation  is  not  a  qualified  stock  purchase  with 
respect  to  the  third  corporation  because  the  purchasing  corporation 
has  not  acquired  by  purchase  the  requisite  80  percent  of  the  third 
corporation's  stock.  This  is  so,  even  though  the  purchasing  corpora- 
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tion,  the  target  corporation,  and  the  third  corporation  constitute  an 
affiliated  group  as  defined  in  section  1504(a). 

Consistency  requirement 

The  rules  require  consistency  where  the  purchasing  corporation 
makes  qualified  stock  purchases  of  two  or  more  corporations  that 
are  members  of  the  same  affiliated  group.  For  this  purpose,  pur- 
chases by  a  member  of  the  purchasing  corporation's  affiliated 
group,  except  as  regulations  provide  otherwise,  are  treated  as  pur- 
chases by  the  purchasing  corporation.2  The  consistency  require- 
ment applies  as  well  to  a  combination  of  a  direct  asset  acquisition 
and  qualified  stock  purchase. 

The  consistency  requirement  applies  with  respect  to  purchases 
over  a  defined  "consistency  period"  determined  by  reference  to  the 
acquisition  date  applicable  to  the  target  corporation.  The  "consist- 
ency period"  is  the  one-year  period  preceding  the  target  corpora- 
tion acquisition  period  plus  the  portion  of  the  acquisition  period  up 
to  and  including  the  acquisition  date,  and  the  one-year  period  fol- 
lowing the  acquisition  date.  Thus,  if  all  the  target  corporation's 
stock  is  purchased  on  the  same  day  by  the  purchasing  corporation, 
the  one-year  period  immediately  preceding  and  the  one-year  period 
immediately  following  such  day  are  included  in  the  consistency 
period.  If,  within  such  period,  there  is  a  direct  purchase  of  assets 
from  the  target  corporation  or  a  target  affiliate  by  the  purchasing 
corporation,  the  rules  require  that  the  acquisition  of  the  target  cor- 
poration be  treated  as  an  asset  purchase. 

The  consistency  period  may  be  expanded  in  appropriate  cases  by 
the  Secretary  where  there  is  in  effect  a  plan  to  make  several  quali- 
fied stock  purchases  or  any  such  purchase  and  asset  acquisition 
with  respect  to  a  target  corporation  and  its  target  affiliates. 

The  consistency  requirement  is  applied  to  an  affiliated  group 
with  reference  to  a  target  corporation  and  any  "target  affiliate."  A 
corporation  is  defined  as  a  "target  affiliate"  of  the  target  corpora- 
tion if  each  was,  at  any  time  during  that  portion  of  the  consistency 
period  ending  on  the  acquisition  date  of  the  target  corporation,  a 
member  of  an  affiliated  group  that  had  the  same  common  parent. 
An  affiliated  group  has  the  same  meaning  given  to  such  term  by 
section  1504(a)  (without  regard  to  the  exceptions  in  sec.  1504(b)). 
This  definition  also  applies  in  determining  whether  a  purchase  is 
made  by  a  member  of  the  same  affiliated  group  as  the  purchasing 
corporation. 

An  acquisition  of  assets  from  a  target  affiliate  during  the  consist- 
ency period  applicable  to  the  target  corporation  will  require  the 
qualified  stock  purchase  of  the  target  corporation  to  be  treated  as  a 
purchase  of  assets.  In  applying  these  rules,  stock  in  a  target  affili- 
ate is  not  to  be  treated  as  an  asset  of  any  other  target  affiliate  or  of 
the  target  corporation. 

In  applying  these  rules,  acquisitions  of  assets  pursuant  to  sales 
by  the  target  corporation  or  a  target  affiliate  in  the  ordinary 
course  of  its  trade  or  business  and  acquisitions  in  which  the  basis 


2  This  rule  will  prevent  transfers  of  target  corporation  stock  within  the  purchasing  corpora- 
tion's affiliated  group  from  disqualifying  a  section  338  election  (Chrome  Plate,  Inc.  v.  U.S.,  614 
F.2d  990  (5th  Cir.  1980). 
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of  assets  is  carried  over  will  not  cause  the  consistency  requirement 
to  apply.  The  sale  by  a  target  corporation  will  be  considered  as  a 
sale  in  the  ordinary  course  of  business  for  this  purpose  even 
though  it  is  not  customary  in  the  course  of  the  selling  corporation's 
business  provided  it  is  a  transaction  that  is  a  normal  incident  to 
the  conduct  of  a  trade  or  business,  such  as  a  sale  of  used  machinery 
that  was  employed  in  the  seller's  trade  or  business. 

Where  there  are,  within  a  consistency  period,  only  qualified 
stock  purchases  of  the  target  corporation  and  one  or  more  target 
affiliates  by  the  purchasing  corporation,  an  election  with  respect  to 
the  first  purchase  will  apply  to  the  later  purchases.  A  failure  to 
make  the  election  for  the  first  purchase  will  preclude  any  election 
for  later  purchases. 

To  prevent  avoidance  of  the  consistency  requirements,  the  bill 
authorizes  the  Secretary  to  treat  stock  acquisitions  pursuant  to  a 
plan  and  satisfying  the  80-percent  requirement  to  be  treated  as 
qualified  stock  purchases  even  though  they  are  not  otherwise  so  de- 
fined. For  example,  an  acquiring  corporation  may  acquire  79  per- 
cent of  the  stock  of  a  target  corporation  and,  within  a  year,  pur- 
chase assets  from  such  corporation  or  a  target  affiliate  planning  to 
purchase  the  remaining  target  corporation  stock  more  than  one 
year  after  the  original  stock  purchase.  The  Secretary  may  under 
these  circumstances  treat  the  purchase  of  the  target  corporation's 
stock  as  a  deemed  sale  of  its  assets  by  the  target  corporation.  The 
bill  also  authorizes  such  regulations  as  may  be  necessary  to  ensure 
that  the  requirements  of  consistency  of  treatment  of  stock  and 
asset  purchases  with  respect  to  a  target  corporation  and  its  target 
affiliates  are  not  circumvented  through  the  use  of  other  provisions 
of  the  law  or  regulations,  including  the  consolidated  return  regula- 
tions. 

The  Senate  amendment  applies  to  qualified  stock  purchases  of  a 
target  corporation  where  the  acquisition  date  occurs  after  August 
31,  1982.  However,  in  any  case  where  the  acquisition  date  occurs 
after  December  31,  1981,  and  before  September  1,  1982,  the  pur- 
chasing corporation  may  elect  on  or  before  November  15,  1982,  to 
have  section  338  apply. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
technical  modifications.  The  conference  agreement  expressly  pro- 
vides that  the  target  corporation  will  be  treated  as  having  sold  all 
its  assets  at  the  close  of  the  acquisition  date  in  a  single  transaction 
to  which  section  337  applies  and,  as  the  'new'  corporation,  will  be 
treated  as  having  purchased  all  the  assets  at  the  beginning  of  the 
day  following  the  acquisition  date.  This  amendment  provides  an  ex- 
plicit statutory  rule  clarifying  the  intent  of  the  Senate  amendment 
that  the  deemed  sale  is  reported  on  the  return  of  the  'old'  corpora- 
tion and  that  it  is  only  the  'new'  corporation  that  becomes  a 
member  of  the  purchasing  corporation's  affiliated  group. 

The  conference  agreement  modifies  the  provisions  of  the  Senate 
amendment  which  treat  the  amount  for  which  the  target  corpora- 
tion's assets  are  deemed  to  be  sold  (and  purchased)  by  reference  to 
the  acquiring  corporation's  basis  in  the  stock  of  the  target  corpora- 
tion. Under  the  conference  agreement,  if  the  acquiring  corporation 
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owns  less  than  100  percent  by  value  of  the  target  corporation's 
stock  on  the  acquisition  date,  the  deemed  purchase  price  is  grossed 
up  to  equate  100-percent  ownership  by  the  acquiring  corporation 
and  the  nonrecognition  of  gain  or  loss  to  the  target  corporation  is 
limited,  unless  the  target  corporation  is  liquidated  within  one  year 
after  the  acquisition  date,  to  the  highest  actual  percentage  by 
value  of  target  corporation  stock  held  during  the  one-year  period 
beginning  on  the  acquisition  date. 

The  conference  agreement  provides  that  if,  in  connection  with  a 
qualified  stock  purchase  with  respect  to  which  an  election  is  made, 
the  target  corporation  makes  a  distribution  in  complete  redemption 
of  all  the  stock  of  a  shareholder  (other  than  the  acquiring  corpora- 
tion), section  336  of  the  Code  will  apply  to  the  distribution  as  if  it 
were  made  in  a  complete  liquidation.  This  will  preclude  gain  from 
being  recognized  to  the  target  corporation  under  the  provisions  re- 
lating to  stock  redemptions  by  a  continuing  corporation. 

Under  the  conference  agreement,  if  the  acquisition  date  with  re- 
spect to  a  target  corporation  was  after  August  31,  1980,  and  before 
September  1,  1982,  and  the  target  corporation  was  not  liquidated 
before  September  1,  1982,  the  purchasing  corporation  may  make  an 
election  under  new  section  338(a). 

At  the  election  of  the  purchasing  corporation,  section  338  as 
added  by  the  bill  will  not  apply  to  any  acquisition  made  pursuant 
to  a  contract  binding  on  July  23,  1982,  to  acquire  control  (within 
the  meaning  of  sec.  368(c))  of  any  financial  institution  where  com- 
pletion of  the  acquisition  is  subject  to  approval  by  one  or  more  reg- 
ulatory authorities  and  a  plan  of  complete  liquidation  of  one  or 
more  corporations  acquired  pursuant  to  such  contract  is  adopted 
within  90  days  after  the  date  of  final  approval  of  the  last  such  reg- 
ulatory authority  granting  final  approval. 

Under  the  conference  agreement,  except  as  provided  in  regula- 
tions and  subject  to  such  conditions  as  may  be  provided  in  regula- 
tions, the  term  'target  affiliate'  does  not  include  a  foreign  corpora- 
tion or  a  DISC  ORGA  corporation  to  which  section  934(b)  or  section 
936  applies,  and  the  consistency  rules  do  not  apply  to  stock  held  by 
a  target  affiliate  in  a  foreign  corporation  or  a  domestic  corporation 
which  is  a  DISC  or  which  is  described  in  section  1248(e). 

Under  the  conference  agreement,  the  acquisition  of  assets  before 
September  1,  1982,  and,  to  the  extent  provided  under  regulations, 
foreign  held  assets  will  not  result  in  a  deemed  section  338  election 
with  respect  to  a  target  corporation. 

The  conference  agreement  provides  regulatory  authority  pursu- 
ant to  which  the  Secretary  may  determine  that  the  deemed  elec- 
tion will  not  apply  as  the  result  of  a  de  minimis  acquisition  of 
assets  and  may  also  preclude  the  application  of  the  deemed  election 
rule  if  it  is  determined  that  the  taxpayer  has  acquired  assets  in 
order  to  avoid  the  75-day  limit  on  the  period  after  the  acquisition 
date  within  which  the  election  must  be  made. 

d.  Reorganizations  constituting  changes  in  form 

Present  law 

A  reorganization  includes  "a  mere  change  in  identity,  form,  or 
place  of  organization"  (an  F  reorganization).  Generally,  present  law 
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requires  a  transferor  corporation's  taxable  year  to  be  closed  on  the 
date  of  a  reorganization  transfer  and  precludes  a  post-reorganiza- 
tion loss  from  being  carried  back  to  a  taxable  year  of  the  transfer- 
or. However,  F  reorganizations  are  excluded  from  these  limitations 
in  recognition  of  the  intended  scope  of  such  reorganizations  as  em- 
bracing only  formal  changes  in  a  single  operating  corporation. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  agreement  limits  the  F  reorganization  definition 
to  a  change  in  identity,  form,  or  place  of  organization  of  a  single 
operating  corporation. 

This  limitation  does  not  preclude  the  use  of  more  than  one  entity 
to  consummate  the  transaction  provided  only  one  operating  compa- 
ny is  involved.  The  reincorporation  of  an  operating  company  in  a 
different  State,  for  example,  is  an  F  reorganization  that  requires 
that  more  than  one  corporation  be  involved. 

The  amendment  applies  to  transactions  occurring  after  August 
31,  1982.  Present  law  continues  to  apply  to  plans  of  reorganization 
adopted  before  August  31,  1982,  provided  the  transaction  is  com- 
pleted by  December  31,  1982. 

e.  Use  of  holding  companies  to  bail  out  earnings 

Present  law 

Shareholders  who  have  their  stock  redeemed  in  a  corporate  dis- 
tribution not  in  partial  or  complete  liquidation  are  entitled  to  sale 
or  exchange  treatment  rather  than  dividend  treatment  generally 
only  if  the  transaction  results  in  a  termination  or  substantial  re- 
duction in  the  proportionate  interests  of  the  redeeming  sharehold- 
ers. Where  the  same  shareholder  or  a  group  commonly  controls 
two  or  more  corporations,  they  may  attempt  to  avoid  the  dividend 
consequences  that  would  result  from  a  pro  rata  redemption  of  stock 
by  selling  the  stock  in  one  controlled  corporation  to  another.  Pres- 
ent law  (sec.  304)  deals  with  this  effort  to  avoid  dividend  treatment 
by  testing  the  tax  consequences  of  the  transaction  as  if  the  share- 
holders had  their  stock  redeemed  by  the  corporation  whose  stock  is 
sold. 

Shareholders  have  attempted  to  avoid  the  present  law  rules  by 
borrowing  funds  secured  by  the  stock  of  a  corporation  with  earn- 
ings and  profits  and  contributing  the  stock  to  a  newly  formed  hold- 
ing company  in  exchange  for  the  holding  company's  stock  plus  its 
assumption  of  the  liability  for  the  borrowed  funds.  Taxpayers  argue 
that  the  transaction  complies  with  present  law  rules  governing  tax- 
free  incorporation  of  property.  These  rules  overlap  with  those  re- 
quiring stock  sales  to  a  commonly  controlled  corporation  to  be 
tested  as  stock  redemptions.  The  courts  are  divided  as  to  which  pro- 
vision controls.  It  is  also  unclear  whether  section  304  applies  where 
the  holding  company  is  a  newly  formed  corporation.  Even  if  the  re- 
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demption  rule  applies  and  dividend  treatment  results,  dividend 
consequences  would  be  determined  by  reference  to  the  earnings  of 
the  purchasing  corporation.  If  it  is  a  nev/ly  formed  holding  compa- 
ny, it  would  have  no  earnings  (a  pre-existing  corporation  without 
earnings  could  also  be  used). 

Another  device  to  bail  out  earnings  is  to  cause  a  corporation  to 
issue  preferred  stock  as  a  nontaxable  stock  dividend  to  its  share- 
holders. A  sale  of  the  preferred  stock  at  capital  gain  rates  would 
not  dilute  the  interests  of  the  selling  shareholders  in  future  corpo- 
rate growth  while  they  would  receive  an  amount  representing  cor- 
porate earnings.  Preferred  stock  issue  under  these  circumstances 
(described  as  section  306  stock)  is  tainted  under  present  law  so  that 
its  subsequent  sale  or  redemption  results  in  ordinary  income  to  the 
shareholder.  This  provision  does  not  taint  stock  of  a  newly  formed 
corporation  issued  in  a  tax-free  transaction  in  exchange  for  stock 
in  a  corporation  with  earnings  and  profits.  Thus,  creation  of  a  hold- 
ing company  issuing  both  common  and  preferred  stock  offers  the 
same  bail-out  opportunity  as  a  preferred  stock  dividend  but  does 
not  result  in  tainted  section  306  stock. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

The  conference  agreement  extends  the  anti-bailout  rules  of  sec- 
tions 304  and  306  of  present  law  to  the  use  of  corporations,  includ- 
ing holding  companies,  formed  or  availed  of  to  avoid  such  rules. 
Such  rules  are  made  applicable  to  a  transaction  that,  under  pres- 
ent law,  otherwise  qualifies  as  a  tax-free  incorporation  under  sec- 
tion 351. 

Section  351  generally  v/ill  not  apply  to  transactions  described  in 
section  304.  Thus,  section  351,  if  otherwise  applicable,  will  general- 
ly apply  only  to  the  extent  such  transaction  consists  of  an  ex- 
change of  stock  for  stock  in  the  acquiring  corporation.  However, 
section  304  will  not  apply  to  debt  incurred  to  acquire  the  stock  of 
an  operating  company  and  assumed  by  a  controlled  corporation  ac- 
quiring the  stock  since  assumption  of  such  debt  is  an  alternative  to 
a  debt-financed  direct  acquisition  by  the  acquiring  company.  This 
exception  for  acquisition  indebtedness  applies  to  an  extension,  re- 
newal, or  refinancing  of  such  indebtedness.  The  provisions  of  sec- 
tion 357  (other  than  sec.  357(b))  and  section  358  apply  to  such  ac- 
quisition indebtedness  provided  they  would  be  applicable  to  such 
transaction  without  regard  to  section  304.  In  applying  these  rules, 
indebtedness  includes  debt  to  which  the  stock  is  subject  as  well  as 
debt  assumed  by  the  acquiring  company. 

Under  the  conference  agreement,  section  306  is  made  applicable 
to  preferred  stock  acquired  in  a  section  351  exchange  if,  had  money 
in  lieu  of  stock  been  received,  its  receipt  would  have  been  a  divi- 
dend to  any  extent.  This,  if  the  receipt  of  cash  by  the  shareholder 
rather  than  stock  would  have  caused  section  304  as  amended  by 
the  bill,  rather  than  section  351,  to  apply  to  such  receipt,  some  or 
all  of  the  amount  received  might  have  been  treated  as  a  dividend. 
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In  such  a  case,  the  preferred  stock  acquired  in  the  exchange  will  be 
section  306  stock. 

To  the  extent  of  any  amount  distributed  (including  any  liability 
assumed  or  to  which  the  stock  is  subject)  in  an  exchange  for  stock 
to  which  section  304(a)(1)  applies,  the  earnings  and  profits  of  the 
issuing  corporation,  to  the  extent  thereof,  will  be  deemed  to  be  dis- 
tributed to  the  acquiring  company.  This  rule  also  applies  in  deter- 
mining whether  preferred  stock  acquired  in  a  section  351  exchange 
is  section  306  stock.  For  this  purpose,  the  property  is  deemed  dis- 
tributed by  the  issuing  to  the  acquiring  corporation  and  thereafter 
distributed  to  the  exchanging  shareholders.  The  deemed  distribu- 
tion is  solely  for  the  purpose  of  determining  the  extent  to  which 
the  amount  distributed  is  treated  as  a  dividend  to  such  sharehold- 
ers and  does  not,  for  example,  constitute  a  distribution  of  personal 
holding  company  income  to  the  acquiring  corporation. 

In  determining  whether  corporations  are  commonly  controlled 
for  purposes  of  section  304,  all  shareholders  transferring  stock  to  a 
holding  company  would  be  counted  even  though  some  of  them  do 
not  receive  property  other  than  stock. 

An  exception  would  apply  to  the  receipt  of  securities  in  a  bank 
holding  company  by  certain  minority  shareholders.  Under  this 
rule,  the  transfer  of  stock  constituting  control  of  a  bank  to  a  bank 
holding  company  in  connection  with  the  formation  of  such  compa- 
ny (unless  such  company  is  formed  before  1985)  must  be  made 
within  2  years  after  control  of  such  bank  was  acquired.  Both  acqui- 
sition of  control  of  the  bank  and  the  transfer  of  its  stock  constitut- 
ing control  to  the  bank  holding  company  must  be  pursuant  to  a 
plan.  Further,  distributions  of  property  (as  described  in  sec.  304(a)) 
incident  to  the  formation  of  such  bank  holding  company  may  be 
made  only  to  shareholders  who,  in  the  aggregate,  do  not  have  stock 
constituting  control  of  such  company. 

If  the  above  conditions  are  satisfied,  section  304(a)  will  not  apply 
to  securities  received,  incident  to  the  formation  of  the  bank  holding 
company,  by  any  shareholder  who  owns  less  than  10  percent  in 
value  of  the  stock  of  such  company. 

Control,  for  purposes  of  applying  this  exception,  means  control  as 
defined  in  section  304(c)(1)  and  ownership  is  to  be  determined 
under  the  rules  in  section  304(c)(3).  A  bank  holding  company  is  a 
bank  holding  company  within  the  meaning  of  the  Bank  Holding 
Company  Act. 

The  amendments  made  by  the  conference  agreement  apply  to 
transfers  occurring  after  August  31,  1982,  in  taxable  years  ending 
after  such  date.  However,  if  an  application  was  filed  with  the  Fed- 
eral Reserve  Board  before  August  16,  1982,  to  form  a  bank  holding 
company,  the  amendments  will  not  apply  to  transfers  by  a  bank 
holding  company  formed  pursuant  to  approval  of  such  application 
if  such  transfers  are  made  before  January  1,  1983,  or  (if  later) 
within  90  days  after  the  last  final  required  regulatory  approval  of 
such  formation. 
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f.  Application  of  attribution  rules 

Present  law 

To  determine  whether  a  shareholder  is  entitled  to  sale  or  ex- 
change treatment  on  a  stock  redemption,  stock  held  by  related  par- 
ties is  attributed  to  the  shareholder  in  determining  whether  the 
shareholder's  interest  in  the  corporation  was  terminated  or  signifi- 
cantly reduced.  The  attribution  rules  do  not  apply  to  some  transac- 
tions that  are  economically  equivalent  to  straight  stock  redemp- 
tions and  that  offer  an  equivalent  opportunity  to  bail  out  earnings. 
For  example,  a  shareholder  may  exchange  all  of  his  common  stock 
in  a  corporation  for  preferred  stock.  Such  an  exchange  results  in 
tainted,  section  306  stock  only  if,  had  cash  been  distributed  in  lieu 
of  preferred  stock,  there  would  have  been  a  dividend.  Unless  stock 
held  by  another  family  member  or  controlled  entity  is  attributed  to 
the  shareholder,  cash  in  lieu  of  preferred  stock  would  have  termi- 
nated the  shareholder's  interest  and  not  result  in  a  dividend.  Also, 
a  shareholder  exchanging  stock  in  a  reorganization  for  property 
other  than  stock  or  securities  may  have  dividend  consequences  if 
the  transaction  has  the  effect  of  the  distribution  of  a  dividend.  For 
this  purpose,  attribution  rules  do  not  apply. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  agreement  extends  the  ownership  attribution 
rules  to  a  determination  of  whether,  for  section  306,  the  effect  of 
the  receipt  of  preferred  stock  pursuant  to  a  reorganization  or  a 
transaction  described  in  section  355  or  section  351  is  substantially 
the  same  as  a  dividend  and  in  determining  whether  the  receipt  of 
property  in  a  reorganization  has  the  effect  of  a  dividend.  Attribu- 
tion between  shareholders  and  corporations  shall  be  applied  with- 
out regard  to  the  50-percent  limit  in  section  318(a)(2)(C)  and 
318(a)(3)(C)  in  applying  such  rules  to  the  receipt  of  preferred  stock 
in  a  section  351  exchange. 

The  application  of  constructive  ownership  rules  to  section  306  de- 
terminations applies  to  stock  received  after  August  31,  1982,  in  tax- 
able years  ending  after  such  date.  Application  of  such  rules  to  the 
determination  of  whether  the  receipt  of  property  pursuant  to  a  re- 
organization has  the  effect  of  a  dividend  applies  to  distributions 
after  August  31,  1982,  in  taxable  years  ending  after  such  date. 

g.  Waiver  of  family  attribution  rules 

Present  law 

In  determining  whether  a  shareholder  has  completely  terminat- 
ed his  interest  in  a  corporation  on  a  stock  redemption  so  as  to 
achieve  sale  or  exchange  treatment,  present  law  allows  the  share- 
holder to  waive  attribution  of  ownership  from  other  family  mem- 
bers. The  waiving  shareholder  in  general  may  hold  no  interest  in 
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the  corporation  (except  as  a  creditor),  may  not  acquire  any  interest 
for  a  10-year  period,  and  must  agree  to  notify  the  Internal  Revenue 
Service  of  any  such  acquisition.  The  statute  of  limitations  for  the 
year  of  redemption  remains  open  in  the  event  of  such  an  acquisi- 
tion. 

Stock  may  be  attributed  from  one  member  of  a  family  to  another 
by  family  attribution  and  reattributed  to  an  entity  such  as  an 
estate  or  trust  in  which  the  constructive  owner  has  a  beneficial  in- 
terest. The  Internal  Revenue  Service  takes  the  position  that  only 
an  individual  may  waive  family  attribution.  Several  decided  cases 
have  held  that  a  trust  or  an  estate  terminating  its  interest  by  a 
stock  redemption  can  waive  family  attribution  from  a  family 
member  to  the  beneficiary.  These  cases  do  not  preclude  the  benefi- 
ciary from  acquiring  an  interest  in  the  corporation,  do  not  require 
an  agreement  from  the  beneficiary,  and  do  not  reopen  the  statute 
of  limitations  in  the  event  of  an  acquisition  by  the  beneficiary.  One 
case  has  also  held  that  an  entity  may  waive  attribution  from  a  ben- 
eficiary to  the  entity. 

House  bill 

No  provision. 

Senate  amendment 

No  provision 

Conference  agreement 

The  conference  agreement  permits  an  entity  to  waive  the  family 
attribution  rules  if  those  through  whom  ownership  is  attributed  to 
the  entity  join  in  the  waiver.  Thus,  a  trust  and  its  beneficiaries 
may  waive  family  attribution  to  the  beneficiaries  if,  after  the  re- 
demption, neither  the  trust  nor  the  beneficiaries  hold  an  interest 
in  the  corporation,  do  not  acquire  such  an  interest  within  the  10- 
year  period,  and  join  in  the  agreement  to  notify  the  IRS  of  any  ac- 
quisition. The  entity  and  beneficiaries  would  be  jointly  and  several- 
ly liable  in  the  event  of  an  acquisition  by  any  of  them  within  the 
10-year  period  and  the  statute  of  limitations  would  be  open  to 
assess  any  deficiency.  The  tax  increase  would  be  a  deficiency  in  the 
entity's  tax  but  would  be  asserted  as  a  deficiency  against  any  bene- 
ficiary liable  under  the  rules.  The  conferees  intend  that  the  tax 
will  be  collected  from  a  beneficiary  only  when  it  cannot  be  assesed 
against  or  collected  from  the  entity,  such  as  when  the  entity  no 
longer  exists  or  has  insufficient  funds.  Further,  it  is  intended  that 
the  tax  will  be  assessed  and  collected  from  the  beneficiary  whose 
acquisition  causes  the  deficiency  before  it  is  asserted  against  any 
other  beneficiary. 

Under  the  bill,  only  family  attribution  under  section  318(a)(1) 
may  be  waived  by  an  entity  and  its  beneficiaries.  The  waiver  rules 
would  not  be  extended  to  waivers  of  attribution  to  and  from  enti- 
ties and  their  beneficiaries  (sees.  318(a)(2)  and  318(a)(3)).  The  bill 
thus  is  intended  to  overrule  Rickey  v.  United  States  592  F.2d  1251 
(5th  Cir.  1979).  The  conferees  intend  that  the  bill  should  not  be  con- 
strued to  provide  any  inference  as  to  whether  the  Rickey  decision 
adopts  a  proper  construction  of  present  law.  Nor  is  any  inference 
intended  as  to  whether  the  other  cases  extending  the  waiver  rules 


546 


for  family  attribution  to  entities  adopt  a  proper  construction  of 
present  law. 

Certain  anti-avoidance  rules  of  present  law  applicable  where  a 
related  party  at  the  time  of  the  redemption  owns  stock  acquired 
from  the  distributee  would  be  extended  to  the  entity  and  affected 
beneficiaries. 

These  amendments  apply  with  respect  to  distributions  after 
August  31,  1982,  in  taxable  years  ending  after  such  date. 


10.  Accounting  for  completed  contracts 

Present  law 
Overview 

A  taxpayer  who  enters  into  long-term  contracts  may  elect  to  use 
one  of  four  accounting  methods  to  account  for  the  income  and  ex- 
penses attributable  to  such  contracts.  Long-term  contracts  general- 
ly are  building,  installation,  construction,  or  manufacturing  con- 
tracts that  are  not  completed  by  the  end  of  the  taxable  year  in 
which  they  were  entered  into.  A  manufacturing  contract  is  not  a 
long-term  contract  unless  it  involves  the  manufacture  of  either  (1) 
unique  items  of  a  type  not  normally  carried  in  the  finished  goods 
inventory  of  the  taxpayer  or  (2)  items  that  normally  require  more 
than  12  months  to  complete. 

The  four  methods  used  to  account  for  long-term  contracts  are  the 
cash  method,  the  accrual  method,  the  percentage  of  completion 
method  and  the  completed  contract  method.  The  cash  and  accrual 
methods  are  methods  applicable  to  all  types  of  income  of  all  tax- 
payers generally.  The  percentage  of  completion  method  and  the 
completed  contract  method  apply  only  to  long-term  contracts. 

Cash  method 

Under  the  cash  method,  income  is  reported  for  the  year  in  which 
it  is  actually  or  constructively  received.  Deductions  generally  are 
taken  for  the  year  in  which  actually  paid. 

Accrual  method 

Under  the  accrual  method,  income  is  generally  reported  when  all 
the  events  have  occurred  which  fix  the  right  to  receive  such 
income  and  the  amount  thereof  can  be  determined  with  reasonable 
accuracy,  regardless  of  when  it  is  received.  Taxpayers  are  not  re- 
quired, however,  to  report  income  at  the  time  advance  payments 
are  received  under  long-term  contracts,  but  generally  may  report 
such  income  when  the  subject  matter  of  the  contract  is  shipped,  de- 
livered, or  accepted. 

Deductions  generally  are  allowed  for  the  year  in  which  all  events 
have  occurred  which  determine  the  fact  of  liability  and  the  amount 
thereof  can  be  determined  with  reasonable  accuracy.  However,  any 
expenditure  which  results  in  the  creation  of  an  asset  having  a 
useful  life  which  extends  substantially  beyond  the  close  of  the  tax- 
able year  may  not  be  deductible,  or  may  be  deductible  only  in  part, 
for  the  taxable  year  in  which  incurred.  If  the  taxpayer  uses  inven- 
tories, costs  allocable  to  inventory  are  accumulated  until  the  inven- 
tory is  shipped,  delivered,  or  accepted. 
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Percentage  of  completion  method 

Under  the  percentage  of  completion  method  (which  is  used  only 
for  long-term  contracts),  income  is  recognized  according  to  the  per- 
centage of  the  contract  that  is  completed  during  each  taxable  year. 
Deductions  generally  are  allowed  in  the  year  in  which  they  are  in- 
curred. 

Completed  contract  method 

Recognition  of  income  and  deductions. — Under  the  completed 
contract  method  (which  is  used  only  for  long-term  contracts), 
income  and  costs  from  the  contract  generally  are  reported  for  the 
year  in  which  the  contract  is  completed. 

Completion  of  contract — Present  Treasury  regulations  (sec. 
1.451-3)  provide  that  a  contract  will  not  be  considered  completed 
until  final  completion  and  acceptance  have  occurred.  Nevertheless, 
a  taxpayer  may  not  delay  completion  of  a  contract  for  the  principal 
purpose  of  deferring  Federal  income  tax. 

Severance  and  aggregation  of  contracts. — Present  Treasury  regu- 
lations also  provide  that  it  may  be  necessary  to  treat  one  agree- 
ment as  several  contracts  or  several  agreements  as  one  contract  in 
order  to  clearly  reflect  the  income  of  the  taxpayer.  Whether  one 
agreement  is  severed  or  several  agreements  are  aggregated  de- 
pends on  all  the  facts  and  circumstances. 

Allocation  of  costs. — Under  the  completed  contract  method,  costs 
allocable  to  the  contract  (commonly  referred  to  as  ' 'contract  costs") 
are  deductible  for  the  year  in  which  the  contract  is  completed.  Ex- 
penses that  are  not  allocated  to  the  contract  (commonly  referred  to 
as  "period  costs")  are  deductible  for  the  year  in  which  they  are 
paid  or  incurred. 

Under  existing  regulations,  contract  costs  include  all  direct  ex- 
penses and  indirect  expenses  that  are  incident  and  necessary  to  the 
performance  of  the  contract,  with  the  following  exceptions  (which 
are  currently  deductible  as  period  costs): 

(a)  Marketing  and  selling  expenses,  including  bidding  ex- 
penses; 

(b)  Advertising  expenses; 

(c)  Other  distribution  expenses; 

(d)  General  and  administrative  expenses  which  benefit  the 
taxpayer's  business  as  a  whole; 

(e)  Interest; 

(f)  Research  and  development  expenses; 

(g)  Losses,  under  section  165  and  the  regulations  thereunder; 

(h)  Percentage  depletion  in  excess  of  cost  depletion; 

(i)  Depreciation  on  idle  equipment  and,  for  other  equipment, 
tax  depreciation  in  excess  of  book  depreciation; 

(j)  Income  taxes; 

(k)  Pension  and  profit-sharing  contributions  and  other  em- 
ployee benefits; 

(1)  Costs  attributable  to  strikes,  rework,  scrap,  and  spoilage; 
and 

(m)  Officer  compensation  which  benefits  the  taxpayer's  activ- 
ities as  a  whole. 
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House  bill 
No  provision. 

Senate  amendment 
Completion  of  contract 

The  Treasury  Department  would  amend  its  regulations  to  pre- 
vent unreasonable  deferral  of  recognition  of  income  by  reason  of 
contract  provisions  that  are  merely  incidental  to  contract  obliga- 
tions for  construction,  installation,  or  manufacturing. 

The  revised  rules  apply  to  taxable  years  ending  after  December 
31,  1982.  Contracts  that  would  be  treated  as  completed  in  an  earli- 
er taxable  year  solely  by  reason  of  the  revised  termination  rule 
would  be  treated  as  completed  in  the  first  taxable  year  ending  after 
December  31,  1982. 

Severing  and  aggregating  contracts 

The  Treasury  Department  would  amend  its  regulations  to  pre- 
vent the  unreasonable  deferral  of  recognition  of  income  by  reason 
of  the  taxpayer's  treating  several  contracts  as  a  single  contract  (for 
example,  where  the  items  to  be  constructed,  installed,  or  manufac- 
tured under  the  contracts  are  independently  priced  and  will  be  sep- 
arately delivered  or  accepted). 

The  revised  severance  and  aggregation  rules  apply  to  taxable 
years  ending  after  December  31,  1982.  A  contract  that  would  have 
been  completed  in  an  earlier  taxable  year  if  it  had  been  severed 
from  a  group  of  contracts  under  the  revised  rules  will  be  consid- 
ered completed  when  the  first  contract  of  the  same  group  is  com- 
pleted after  December  31,  1982. 

Allocation  of  costs 

For  long-term  contracts  expected  to  be  completed  within  2  years 
and  certain  other  construction  contracts,  present  law  cost  alloca- 
tion rules  will  continue  to  apply.  Construction  contracts  eligible  for 
continued  use  of  present  law  costing  rules  are  contracts  for  the 
construction  of  real  property  improvements  (or  installation  of  inte- 
gral components  thereof)  if  either — 

(1)  the  contract  is  expected  to  be  completed  within  3  years, 

or 

(2)  the  taxpayer  has  average  annual  gross  receipts  of  $25  mil- 
lion or  less  for  the  prior  3  years. 

In  the  case  of  a  contract  for  the  manufacture  and  installation  of  an 
improvement  to  real  property,  the  special  cost  allocation  rules  for 
construction  contracts  apply  to  only  the  costs  related  to  the  instal- 
lation of  the  real  property  improvements.  For  purposes  of  deter- 
mining whether  such  a  contract  is  expected  to  be  completed  within 
3  years,  the  time  expected  to  complete  both  the  manufacture  and 
installation  of  the  property  will  be  taken  into  account. 

For  all  other  contracts  (extended  period  long-term  contracts), 
costs  that  arise  from  or  directly  benefit  such  contract  activities  of 
the  taxpayer  are  to  be  treated  as  contract  costs.  For  extended 
period  long-term  contracts,  the  following  costs  will  no  longer  be 
period  costs: 

(1)  Bidding  expenses  on  contracts  awarded  to  the  taxpayer; 
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(2)  Distribution  expenses,  such  as  shipping  costs; 

(3)  General  and  administrative  expenses  properly  allocable  to 
long-term  contracts  under  regulations  to  be  prescribed  by  the 
Secretary; 

(4)  Research  and  development  expenses  that  either  are  di- 
rectly attributable  to  particular  long-term  contracts  existing 
when  the  expenses  are  incurred  or  are  incurred  under  an 
agreement  to  perform  research  and  development; 

(5)  Depreciation,  capital  cost  recovery,  and  amortization  for 
equipment  and  facilities  currently  being  used,  to  the  extent  it 
exceeds  depreciation  reported  by  the  taxpayer  for  financial  ac- 
counting purposes; 

(6)  Pension  and  profit-sharing  contributions  representing  cur- 
rent service  costs  and  other  employee  benefits; 

(7)  Rework  labor,  scrap,  and  spoilage;  and 

(8)  Percentage  depletion  in  excess  of  cost  depletion. 

The  revised  cost  allocation  rules  apply  to  contracts  entered  into 
after  December  31,  1982,  for  taxable  years  beginning  after  Decem- 
ber 31,  1982,  with  a  phase-in. 

Under  the  phase-in,  a  percentage  of  the  additional  costs  allocable 
to  the  contract  under  the  revised  rules  would  be  currently  deduct- 
ible. The  percentages  are: 


For  taxable  The  currently 
year  beginning  deductible 

in —  percentage  is 

1983   66% 

1984   33  Vs 

1985  and  thereafter   0 


Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


11.  Accelerated  corporate  tax  payments 
Present  law 

Corporations  generally  must  pay  80  percent  of  their  current 
year's  tax  liability  in  quarterly  estimated  tax  payments  during  the 
taxable  year. 

A  penalty  for  underpayment  of  estimated  taxes  is  imposed  unless 
the  corporation  meets  certain  exceptions  based  on  prior  year's  tax 
liability,  prior  year's  income  or  annualized  income.  At  each  install- 
ment date,  annualized  income  is  projected  from  the  actual  taxable 
income  earned  by  the  end  of  the  previous  month  (or  quarter). 
Under  present  annualization  rules,  corporations  with  seasonal 
income  earned  primarily  at  the  beginning  of  the  year  may  upon  oc- 
casion overpay  estimated  taxes  due  when  they  rely  on  the  annu- 
alized income  exception. 

Generally,  a  corporation  must  pay  its  final  tax  payment  2Vfe 
months  after  the  end  of  the  taxable  year,  but  it  may  elect  to  pay 
only  half  of  the  unpaid  tax  on  this  date  and  the  remaining  half 
three  months  later. 

House  bill 

No  provision. 

Senate  amendment 

The  amount  of  estimated  tax  payments  required  for  all  corpora- 
tions is  increased  from  80  percent  to  90  percent  of  current  year's 
tax  liability.  A  corresponding  change  will  be  made  in  the  exception 
based  on  annualized  income. 

The  penalty  on  underpayments  of  estimated  tax  that  are  be- 
tween 80  percent  and  90  percent  of  the  actual  tax  due  is  imposed  at 
one-half  the  full  rate  for  underpayments. 

The  full  amount  of  the  unpaid  tax  is  due  2Vfe  months  after  the 
end  of  a  taxable  year. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, with  three  changes. 

First,  the  penalty  for  underpayment  of  estimated  taxes  is  im- 
posed at  three  quarters  of  the  full  rate  on  underpayments  between 
80  and  90  percent  of  the  tax  due,  but  only  if  the  taxpayer  makes 
estimated  tax  payments  of  at  least  80  percent  of  the  tax  due. 

Second,  a  new  rule  for  annualizing  income  is  provided  for  corpo- 
rations with  seasonal  income.  Taxpayers  could  rely  on  the  new  rule 
if,  in  the  preceding  three  taxable  years,  taxable  income  for  any 
period  of  6  successive  months  averaged  70  percent  or  more  of  total 
income  for  the  taxable  year.  Income  would  be  annualized  by  assum- 
ing that  the  income  is  earned,  in  the  current  year,  in  the  same  pat- 
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tern  as  in  the  three  preceding  taxable  years.  This  rule  would  re- 
quire that  the  tax  be  paid  on  the  annualized  income  in  the  same 
seasonal  pattern  in  which  it  is  earned. 

Third,  for  the  annualized  income  exceptions,  the  Treasury  is  di- 
rected to  amend  its  regulations  regarding  the  computation  of  tax- 
able income  for  the  period  before  the  installment  due  date.  Taxpay- 
ers could  rely  on  these  regulations  in  computing  taxable  income  for 
a  period  of  less  than  a  full  taxable  year  under  the  annualization 
and  seasonal  pattern  of  income  exceptions  to  the  underpayment 
penalty.  Many  items  which  substantially  impact  taxable  income 
cannot  be  determined  accurately  by  the  installment  due  date.  Ex- 
amples of  these  items  include  (but  are  not  limited  to)  the  LIFO 
index  for  taxpayers  using  the  dollar-value  LIFO  inventory  method, 
the  deferred  gross  profit  for  taxpayers  with  revolving  charge  ac- 
counts, intercompany  adjustments  for  taxpayers  who  file  consoli- 
dated returns,  and  a  temporary  liquidation  of  a  LIFO  layer  at  the 
installment  date. 

To  alleviate  these  problems  for  taxpayers  who  rely  on  the  annu- 
alized income  exception,  the  conferees  expect  the  Secretary  to  issue 
regulations  which  provide  that  estimates  of  certain  items  could  be 
used  where  reasonable  estimates  could  be  made  from  existing  data. 
For  example,  taxpayers  using  the  dollar-value  LIFO  method  of  ac- 
counting might  be  allowed  to  interpolate  from  an  available  infla- 
tion index  for  a  previous  period  in  calculating  the  cost  of  goods  sold 
in  a  period  of  less  than  a  full  taxable  year  if  no  reliable  inflation 
index  is  available  for  the  period  for  which  taxable  income  must  be 
calculated.  The  conferees  also  understand  that  the  Secretary  will 
issue  regulations  clarifying  the  meaning  of  taxable  income  in 
regard  to  net  operating  loss  carrybacks  and  carryforwards  for  pur- 
poses of  defining  a  large  corporation  (under  sec.  6655  (h)  (2)). 


12.  Amortization  of  original  issue  discount  on  bonds 
Present  law 

Original  issue  discount  on  corporate  bonds  is  included  in  income 
by  holders  in  whose  hands  such  bonds  are  capital  assets,  and  is  al- 
lowed as  a  deduction  to  the  issuer,  on  a  linear  basis  over  the  life  of 
the  bond.  The  discount  is  treated  as  accruing  in  equal  monthly  in- 
stallments over  the  life  of  the  bond.  The  OID  provisions  of  the  In- 
ternal Revenue  Code  do  not  provide  for  ratable  inclusion  of  dis- 
count income  by  holders  of  noncorporate  bonds.  A  portion  of  gain 
from  the  sale  or  disposition  of  government  bonds  is  treated  as  ordi- 
nary income  to  the  extent  of  accrued  original  issue  discount. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  new  rules  under  which  the  in- 
clusion and  deduction  of  original  issue  discount  correspond  to  the 
actual  economic  accrual  of  interest.  These  rules  are  extended  to 
bonds  issued  by  noncorporate  issuers  other  than  natural  persons. 

The  Senate  amendment  applies  to  corporate  obligations  issued 
after  May  3,  1982  (other  than  obligations  issued  pursuant  to  a  writ- 
ten commitment  which  was  binding  on  such  date).  The  extension  of 
the  rules  to  obligations  of  noncorporate  issuers  applies  to  obliga- 
tions issued  after  June  9,  1982  (other  than  obligations  issued  pursu- 
ant to  a  written  commitment  which  was  binding  on  such  date). 

Conference  agreement 

Under  the  conference  agreement,  the  new  rules  applicable  under 
the  Senate  amendment  to  original  issue  discount  on  corporate  obli- 
gations and  the  extension  of  such  rules  to  noncorporate  obligations 
are  effective  for  obligations  issued  after  July  1,  1982,  unless  issued 
pursuant  to  a  written  commitment  binding  on  July  1,  1982,  and  at 
all  times  thereafter.  Such  a  commitment  would  have  to  involve  a 
commitment  by  the  issuer  to  issue  the  bonds  at  a  particular  price. 
Thus,  for  example,  the  new  rules  would  not  apply  in  cases  where 
bonds  are  issued  pursuant  to  the  exercise  of  warrants  which  were 
outstanding  on  July  1,  1982. 

A  technical  amendment  makes  explicit  that  tax-exempt  obliga- 
tions are  excepted  from  the  rules  even  if  the  exemption  is  provided 
by  a  provision  of  law  other  than  section  103. 

Certain  tax-exempt  industrial  development  bonds  generate  inter- 
est deductions  for  a  taxable  issuer.  An  amendment  makes  clear 
that  the  deduction  of  original  issue  discount  on  such  obligations 
will  be  subject  to  the  new  rules. 
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13.  Tax  treatment  of  stripped  bonds 
Present  law 

If  a  taxpayer  disposes  of  a  bond  and  retains  the  unmatured  inter- 
est coupons  or  disposes  of  the  bond  and  the  coupons  in  separate 
transactions,  it  is  arguable  that  the  taxpayer's  basis  is  entirely  al- 
locable to  the  corpus  (bond  principal).  Any  loss  from  disposing  of 
the  corpus,  if  allowable,  is  an  ordinary  loss  to  a  dealer  in  such  obli- 
gations, or  to  a  bank,  and  a  capital  loss  to  other  taxpayers. 

Gain  to  the  purchaser  of  a  stripped  bond  is  deferred  until  the 
bond  is  sold  or  redeemed  and  is  ordinary  income  to  the  extent  of 
the  difference  between  the  value  of  the  bond  with  and  without  the 
coupons  attached  at  the  time  of  purchase.  The  purchaser  of 
stripped  coupons  allocates  his  cost  to  the  coupons  in  accordance 
with  their  relative  values  at  the  time  of  purchase.  Capital  gain 
may  result  if  coupons  are  sold  rather  than  redeemed. 

House  bill 

No  provision. 

Senate  amendment 

Stripped  bonds  and  stripped  coupons  in  the  hands  of  a  purchaser 
are  treated  as  bonds  issued  at  a  discount.  The  discount  is  the  excess 
of  the  redemption  price  of  the  bond,  or  amount  payable  on  maturi- 
ty of  the  coupon,  over  the  purchase  price  allocable  to  the  bond  or 
coupon.  The  purchaser  must  include  the  discount  in  income  under 
the  original  issue  discount  rules. 

The  seller  of  a  stripped  bond  or  stripped  coupons  must,  immedi- 
ately before  the  disposition,  allocate  the  basis  of  the  bond  (with 
coupons)  among  the  bond  and  coupons  in  accordance  with  their 
values.  This  will  prevent  artificial  losses  from  the  sale  of  stripped 
bonds.  The  same  original  issue  discount  treatment  applicable  to  a 
buyer  of  a  stripped  bond  or  stripped  coupons  applies  to  the  re- 
tained portions  after  a  seller  strips  and  disposes  of  either  the 
corpus  or  coupons. 

The  treatment  of  stripped  bonds  applies  with  respect  to  the  pur- 
chase and  sale  of  a  stripped  bond  or  stripped  coupons  after  June  9, 
1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with  a 
different  effective  date.  Under  the  conference  agreement,  the  new 
treatment  applicable  to  coupon  stripping  under  the  Senate  amend- 
ment applies  only  where  there  is  a  sale  after  July  1,  1982,  of  either 
a  stripped  bond  or  stripped  coupons. 

The  conference  agreement  provides  that  accrued  interest  re- 
quired by  the  new  rules  to  be  included  in  income  upon  the  disposi- 
tion of  a  stripped  bond  or  stripped  coupons  does  not  include  any 
interest  theretofore  included  in  income  by  the  taxpayer  (e.g.,  by  an 
accrual  basis  taxpayer). 

The  rule  of  present  law  that  requires  ordinary  income  treatment 
on  the  sale  or  other  disposition  of  a  stripped  bond  to  the  extent  of 
the  difference  in  fair  market  value  of  the  bond  with  and  without 
coupons  attached  at  the  time  of  purchase  is  continued  for  bonds 
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purchased  at  any  time  before  July  2,  1982.  As  under  the  Senate 
amendment,  this  rule  is  applicable  to  tax-exempt  obligations  with- 
out regard  to  the  date  of  purchase.  In  applying  this  rule,  a  techni- 
cal amendment  clarifies  that  a  person  who  retains  a  tax-exempt 
bond  after  disposition  of  the  coupons  will  be  treated  as  a  purchaser 
of  a  stripped  tax-exempt  bond. 

Another  technical  amendment  provides  that  the  definition  of 
'coupon'  as  any  right  to  receive  interest  on  a  bond  whether  or  not 
evidenced  by  a  coupon  will  apply  only  where  a  purchase  occurs 
after  July  1,  1982.  This  amendment  is  not  intended  to  provide  any 
inference  as  to  the  interpretation  of  the  term  'coupon'  in  present 
law  section  1232(c). 

The  conference  agreement  also  provides  the  Secretary  of  the 
Treasury  with  the  authority  to  issue  regulations  to  provide  the  ap- 
propriate basis  allocation  and  income  inclusion  rules  in  cases 
where  the  general  rules  in  the  statute  do  not  provide  a  proper  de- 
termination of  income  by  reason  of  call  provisions,  extendable  ma- 
turities, etc.  For  example,  in  the  case  of  callable  bonds  with  cou- 
pons redeemable  after  the  call  date,  these  regulations  could  provide 
that  no  basis  need  be  allocated  to  post-call  coupons  as  long  as  they 
remain  attached  to  the  corpus  and  that  there  be  no  periodic  inclu- 
sion of  discount  income  with  respect  to  post-call  coupons  where  this 
is  appropriate. 


14.  Treatment  of  business  meal  expenses  and  tip  income 

Present  law 
Business  meals 

In  general,  expenditures  for  business  meals  are  deductible  to  the 
extent  that  they  are  ordinary  and  necessary,  not  extravagant  or 
lavish,  and  are  paid  or  incurred  in  connection  with  the  taxpayer's 
trade  or  business  or  income-producing  activities. 

Tip  income 

Tipped  employees  must  generally  report  all  tips  received  in  the 
course  of  their  employment  to  their  employer. 

In  general,  withholding  for  purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA)  tax  and  the  income  tax  is  required  only 
to  the  extent  tips  are  reported  to  the  employer  and  only  to  the 
extent  collection  of  the  tax  can  be  made  by  the  employer  from 
wages  paid  to  the  employee  (excluding  tips,  but  including  funds 
turned  over  by  the  employee  to  the  employer  or  under  the  control 
of  the  employer). 

In  general,  employees  whether  or  not  they  receive  tips,  are  re- 
quired to  keep  records  to  establish  the  amount  of  gross  income  and 
deductions.  Because  tips  are  includible  in  income,  employees  must 
keep  records  of  all  tips  received  and  of  all  deductible  tips  paid  to 
other  employees.  Employers  are  expressly  required  to  retain  only 
charge  tip  receipts  and  statements  of  tips  received  by  employees 
furnished  by  such  employees.  Failure  to  maintain  such  records 
may  subject  employees  or  employers  to  penalties  (sec.  6653). 

House  bill 

No  provision. 

Senate  amendment 

Any  deduction  otherwise  allowable  for  business  meals  and  bever- 
ages (unless  connected  with  business-related  travel  away  from 
home)  is  limited  to  50  percent  of  expenses.  This  provision  is  effec- 
tive for  taxable  years  beginning  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment relating  to  business  meals  expense  deduction. 

Under  the  conference  agreement,  the  rules  of  present  law  relat- 
ing to  reporting  of  tips  to  employers  by  their  employees  and  to  the 
resulting  withholding  of  FICA  and  income  taxes  is  retained.  How- 
ever, to  assist  the  Internal  Revenue  Service  in  its  examinations  of 
returns  filed  by  tipped  employees,  the  bill  provides  a  new  set  of  in- 
formation reporting  requirements  for  large  food  and  beverage  es- 
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tablishments  and,  under  certain  circumstances,  a  tip  allocation  re- 
quirement. 

Each  large  food  and  beverage  establishment  will  be  required  to 
report  annually  to  the  Internal  Revenue  Service  (1)  the  gross  re- 
ceipts of  the  establishment  from  food  and  beverage  sales  (other 
than  receipts  from  carry  out  sales  and  mandatory  10-percent  or 
more  service  charge  sales),  (2)  the  amount  of  aggregate  charge  re- 
ceipts (other  than  receipts  from  carryout  sales  and  10-percent  serv- 
ice charge  sales),  (3)  the  aggregate  amount  of  tips  shown  on  such 
charge  receipts  and  (4)  reported  tip  income  and  mandatory  service 
charges  of  less  than  10  percent.  Tips  on  meals  charged  for  house 
charges  of  restaurants  will  be  reported.  Tips  on  meals  charged  to  a 
room  in  a  hotel,  however,  will  be  reported  as  gross  receipts  only. 

If  the  employees  voluntarily  report  tips  aggregating  8  percent  or 
more  of  gross  receipts  (defined  as  gross  receipts  less  carryout  sales, 
less  10-percent  service  charge  sales),  then  no  tip  allocations,  will 
need  to  be  made.  However,  if  this  8-percent  reporting  threshold  is 
not  met,  then  the  employer  must  allocate  an  amount  equal  to  the 
difference  between  8  percent  of  gross  receipts  and  the  amounts  re- 
ported by  employees  for  the  year  to  all  tipped  employees  pursuant 
to  either  an  agreement  between  the  employer  and  employees  or  in 
the  absence  of  such  an  agreement  according  to  regulations  issued 
by  the  Secretary.  The  conferees  intend  that  the  regulations  under 
this  provision  will  provide  procedures  under  which  a  particluar  es- 
tablishment, or  type  of  establishment,  can  show  that  its  tipped  em- 
ployee's average  tip  rate  is  less  than  8  percent  (but  not  less  than  5 
percent)  and,  therefore,  allocate  based  on  that  lower  amount  in  the 
future.  The  employer  will  have  no  liability  in  connection  with  any 
dispute  regarding  tip  allocations. 

The  allocation  of  the  8-percent  amount  to  employees  for  report- 
ing purposes  will  have  no  effect  on  the  FICA  or  income  tax  with- 
holding responsibilities  of  the  employer  or  on  his  FUTA  obliga- 
tions. Thus,  employers  will  continue  to  withhold  only  on  amounts 
reported  to  them  by  their  tipped  employees.  Of  course,  the  alloca- 
tion also  has  no  effect  on  the  actual  entitlement  of  the  employer  or 
employee  to  gross  receipts  or  tip  income.  Similarly,  this  purely  in- 
formational report  to  the  Internal  Revenue  Service  will  not  affect 
the  requirements  of  the  Fair  Labor  Standards  Act  or  any  collective 
bargaining  agreement. 

The  8-percent  figure  reflects  the  conferees'  judgment  that  the  tip 
rate  in  establishments  subject  to  this  reporting  requirement  will 
rarely  be  below  the  8-percent  level.  Thus,  an  employee  who  reports 
less  than  his  allocated  amount  of  tips  must  be  able  to  substantiate 
his  reporting  position  with  adequate  books  and  records  (as  he  must 
under  present  law).  The  Internal  Revenue  Service  could  prove  that 
tipped  employees  received  a  larger  amount  of  tip  income.  For  ex- 
ample, as  under  present  law,  the  Internal  Revenue  Service  could 
show  from  charge  tip  rates  that  a  particular  establishment  had  a 
higher  tip  rate  than  8  percent. 

A  large  food  or  beverage  establishment  is  any  establishment 
(public  or  private)  the  activity  of  which  is  the  provision  of  food  or 
beverages  for  consumption  on  the  premises,  other  than  of  a  "carry- 
out"  nature  such  as  '  fast  food  restaurants,"  with  respect  to  which 
tipping  is  customary,  and  which  normally  employed  more  than  10 
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employees  on  a  typical  business  day  during  the  preceding  calendar 
year.  The  Secretary  will  prescribe  regulations  for  the  application  of 
this  10-employee  rule  in  the  case  of  new  businesses.  Thus  "fast- 
food"  restaurants  would  not  generally  be  subject  to  the  new  report- 
ing requirement.  Restaurants  that  provide  table  or  counter  service 
for  seated  customers,  and  cocktail  lounges  with  similar  service,  are 
large  food  or  beverage  establishments  if  they  employ  10  or  more 
persons.  An  establishment  may  be  part  of  a  larger  operation  such 
as  a  hotel. 

It  is  anticipated  that  the  information  statement  concerning  allo- 
cated tips  could  be  integrated  into  Form  W-2  now  supplied  by  em- 
ployers with  respect  to  wages.  If  the  employer  furnishes  an  employ- 
ee with  a  W-2  within  30  days  after  the  employee  leaves,  the  em- 
ployer must  furnish  the  employee  and  the  IRS  in  January  with  an 
amended  Form  W-2  that  includes  tip  alocations. 

The  conference  agreement  requires  the  Secretary  of  the  Treasury 
to  submit,  prior  to  January  1,  1987,  to  the  tax  writing  committees 
of  the  Congress  a  report  together  with  the  background  study  on  the 
operation  of  the  present  reporting  system  as  applied  to  tips  re- 
ceived as  wages  or  compensation.  This  report  should  be  based  upon 
a  study  conducted  by  the  IRS  designed  to  statistical  accuracy  with 
an  error  of  plus  or  minus  of  15  percent.  The  study  should  be  repre- 
sentative of  the  foodservice  industry  in  terms  of  sales  size  and 
types  of  establishments.  This  study  should  also  specifically  describe 
the  following:  (1)  the  amount  of  tips  actually  received;  (2)  the 
amount  of  tips  voluntarily  reported  to  the  employer  by  the  employ- 
ee; (3)  the  amount  of  tips  reported  to  the  IRS  on  the  individual's 
federal  tax  return;  and  (4)  a  computation  of  the  minimum  wage 
payments  to  these  individuals  and  what  portion  of  those  wages  con- 
stituted tip  income. 

This  study  should  further  describe  tipped  individuals  by  job  cate- 
gory, and  should  distingush  between  part-time  and  full-time  em- 
ployment. The  study  should  also  describe  the  extent  of  arrange- 
ments for  tip  sharing  and  tip  pooling  that  exist  among  tip  earners. 
Recommendations  made  by  the  Internal  Revenue  Service  as  a 
result  of  this  study  should  contain  a  cost-benefit  analysis  of  any 
recommendations.  This  analysis  should  include  a  comparison  of  the 
cost  of  the  existing  system  of  enforcement  of  tip  earner  compliance 
through  examination  and  any  cost  increase  or  decrease  to  the  gov- 
ernment if  any  recommendation  is  adopted. 

The  amendments  made  by  this  section  apply  to  calendar  years 
beginning  after  December  31,  1982,  but  the  allocation  rules  will 
first  apply  to  payroll  periods  ending  after  March  31,  1983.  For  the 
first  quarter  of  calendar  year  1983  only,  large  food  and  beverage 
establishments  for  which  aggregate  tip  income  reported  by  employ- 
ees is  less  than  8  percent  of  such  gross  food  and  beverage  sales,  will 
be  required  to  file  information  returns  for  that  quarter  for  Internal 
Revenue  Service  audit  purposes.  These  returns  shall  include  a  list 
of  al  tipped  employees  including  their  taxpayer  identification  num- 
bers, wages  paid  and  reported  tip  income  during  the  period.  Em- 
ployees would  be  put  on  notice  that  their  returns  would  be  identi- 
fied for  audit  unless  this  8  percent  tip  reporting  is  satisfied. 


15.  Investment  credit  for  soil  or  water  conservation  expenditures 

Present  law 

Soil  or  water  conservation  expenditures  equal  to  up  to  25  percent 
of  gross  income  from  farming  may  be  deducted  during  the  year  in- 
curred instead  of  being  charged  to  capital  account,  at  the  election 
of  the  taxpayer.  A  taxpayer  may  not  elect  to  treat  as  deductible  ex- 
penditures those  items  for  which  depreciation  deductions  may  be 
claimed. 

Present  law  includes  no  special  investment  credit  for  soil  and 
water  conservation  expenditures. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  farmers  to  elect  a  10-percent  in- 
vestment credit  for  those  soil  and  water  conservation  expenditures 
that  are  not  expensed.  The  provision  applies  to  periods  after  De- 
cember 31,  1982. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

16.  Public  utility  dividend  reinvestment  plans 

Present  law 

Under  present  law,  public  utility  corporations  may  set  up  divi- 
dend reinvestment  plans  under  which  shareholders  electing  to  re- 
ceive distributions  in  the  form  of  common  stock,  rather  than 
money  or  other  property,  may  exclude  up  to  $750  per  year  ($1,500 
in  the  case  of  a  joint  return)  of  the  stock  distribution  from  income. 
These  amounts  generally  are  taxed  as  capital  gains  when  the  stock 
is  sold,  if  the  stock  has  been  held  for  at  least  12  months. 

The  provision  applies  to  distributions  made  after  1981  and  before 
1986. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  the  provision  is  repealed  for  dis- 
tributions made  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 
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C.  Compliance  Provisions 
1.  Withholding  on  interest  and  dividends 
Present  law 

Under  present  law,  no  income  tax  withholding  is  required  on 
payments  of  interest,  dividends,  or  patronage  dividends  to  U.S.  per- 
sons. 

Senate  amendment 

The  Senate  amendment  provides  for  withholding  on  payments  of 
dividends,  interest,  and  certain  patronage  dividends  paid  to  individ- 
uals (and  certain  others)  at  a  rate  of  10  percent.  Exceptions  are 
provided  for: 

(1)  individuals  with  prior  year  income  tax  of  $600  or  less 
($1,000  on  a  joint  return); 

(2)  elderly  individuals  with  prior  year  income  tax  of  $1,500  or 
less  ($2,500  on  a  joint  return); 

(3)  interest  payments  by  electing  payors  of  $100  or  less  on  an 
annualized  basis; 

(4)  small  savings  bond  payments; 

(5)  payments  by  consumer  cooperatives;  and 

(6)  payments  to  corporations,  governments,  securities  deal- 
ers, money  market  funds,  exempt  organizations,  nominees,  and 
certain  other  recipients. 

Interest  subject  to  withholding  generally  includes  interest  (in- 
cluding original  issue  discount),  other  than  (1)  interest  paid  by  indi- 
viduals, or  State  and  local  governments  on  tax-exempt  obligations, 
and,  (2)  interest  paid  to  nonresident  alien  individuals,  foreign  cor- 
porations and  certain  other  foreign  entities. 

Dividends  subject  to  withholding  generally  are  distributions  out 
of  earnings  and  profits  other  than  payments  to  nonresident  alien 
individuals  and  foreign  corporations. 

Patronage  dividends  subject  to  withholding  do  not  include  per- 
unit  retain  allocations  or  patronage  dividends  which  include  con- 
sent-type qualified  written  notices  of  allocations  unless  50  percent 
or  more  of  such  patronage  dividend  is  paid  in  money  or  by  quali- 
fied check. 

In  general,  these  provisions  apply  to  interest  and  dividends  paid 
or  credited  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment with  clarifying  and  technical  changes  except  that  the  effec- 
tive date  is  July  1,  1983,  instead  of  January  1,  1983.  The  conference 
agreement  permits  the  Secretary  to  exempt  certain  payors  from 
the  withholding  obligations  for  up  to  a  6-month  period.  This  au- 
thority may  be  exercised  on  a  case-by-case  basis  when  the  payor 
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has  attempted  in  good  faith  to  comply  with  the  withholding  obliga- 
tions but  cannot  do  so  without  undue  hardship.  Under  the  confer- 
ence agreement,  this  waiver  of  compliance  with  withholding  obliga- 
tions may  apply  to  payments  by  any  payor  of  interest,  dividends,  or 
patronage  dividends. 

The  conferees  realize  that,  although  many  elderly  and  low- 
income  persons  will  qualify  for  exemption,  they  will  need  to  file  ex- 
emption certificates  to  enjoy  the  benefit  of  their  exemptions.  In  ad- 
dition, the  withholding  rules  will  affect  the  financial  planning  of 
many  nonexempt  individuals.  Therefore,  the  Conferees  anticipates 
that  the  Secretary  will  endeavor  to  inform  the  public  about  the  op- 
eration of  the  withholding  rules  and  the  requirement  that  exempt 
individuals  file  exemption  certificates.  In  this  regard,  the  Internal 
Revenue  Service  should  notify  and  counsel  affected  individuals 
through  new  or  existing  taxpayer-assistance  mechanisms  and 
should  create  forms  that  are  as  simple  to  understand  as  possible. 

The  conferees  wish  to  make  clear  that  the  exemption  from  with- 
holding with  respect  to  tax-exempt  obligations  generally  will  be 
available  if  the  obligation  is  regular  on  its  face  (e.g.,  in  registered 
form  if  issued  after  December  31,  1982)  and  indicates  that  it  is  an 
obligation  of  a  State  or  local  government.  Thus,  financial  institu- 
tions acting  as  trustee  with  respect  to  industrial  development 
bonds  would  not  be  required  to  inquire  whether  any  event  has  oc- 
curred that  would  cause  the  interest  on  the  obligation  to  be  tax- 
able. 

The  exception  for  minimal  interest  payments  of  $100  or  less  on 
an  annualized  basis  is  modified  to  provide  that  interest  payments 
which  would  not  exceed  $150  on  an  annualized  basis  may  be 
exempt  from  withholding  at  the  election  of  the  payor.  The  confer- 
ence agreement  permits  the  Secretary  to  require  the  aggregation  of 
payments  from  the  same  payor  to  the  same  payee. 

The  definition  of  interest  is  clarified,  consistent  with  the  infor- 
mation reporting  requirements,  to  provide  that  payments  by  cer- 
tain foreign  entities  and  payments  outside  the  United  States  by 
U.S.  corporations  whose  interest  payments  are  foreign  source  are 
not  subject  to  withholding,  except  to  the  extent  otherwise  provided 
by  regulations. 

The  list  of  exempt  recipients  is  expanded  to  include  simple  trusts 
all  the  income  beneficiaries  of  which  are  otherwise  exempt  individ- 
uals. Finally,  the  withholding  credit  allocation  in  the  trust  and 
estate  context  is  clarified. 

The  conferees  anticipate  that  the  Secretary  will  provide  for  rules 
on  the  time  for  making  deposits  of  withheld  taxes  that  take  into 
account  the  costs  of  implementing  this  withholding  system.  Specifi- 
cally, the  conferees  anticipate  that  all  payors  of  interest,  dividends 
and  patronage  dividends  will  be  permitted  up  to  30  calender  days 
in  which  to  deposit  withheld  amounts.  This  extended  deposit  period 
should  apply  for  payments  withheld  during  the  period  of  July  1, 
1983  to  June  30,  1984.  A  similar  extended  period  could  apply 
through  June  1985  for  small  and  medium  financial  institutions 
with  respect  to  amounts  withheld  on  interest  paid  on  deposits  with 
those  institutions  and  through  June  1986  for  small  institutions. 


2.  Other  compliance  provisions 
a.  Reporting  of  interest 
Present  law 

Present  law  contains  an  information  reporting  requirement  with 
respect  to  payments  of  interest  aggregating  $10  or  more  to  any 
other  person  during  the  calendar  year.  Any  corporation  that  has 
an  obligation  outstanding  in  registered  form  with  respect  to  which 
$10  or  more  of  original  issue  discount  is  includible  in  the  gross 
income  of  any  holder  during  any  calendar  year  must  also  file  an 
information  return  with  the  Secretary.  Payors  of  interest  and  per- 
sons who  are  required  to  file  information  returns  with  respect  to 
original  issue  discount  must  also  furnish  information  statements  to 
recipients. 

For  reporting  purposes,  present  law  defines  interest  as  including, 
for  example,  interest  on  any  evidence  of  indebtedness  issued  by  a 
corporation  in  registered  form,  and  interest  on  bank  deposits.  In 
addition,  the  Secretary  has  regulatory  authority  to  provide  that  in- 
terest includes  interest  on  evidences  of  indebtedness  issued  in  other 
than  registered  form  by  a  corporation  of  a  type  offered  by  corpora- 
tions to  the  public.  The  existing  regulations  do  not  require  with- 
holding on  such  obligations. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  as  under  present  law,  every 
person  who  makes  payments  of  interest  aggregating  $10  or  more  to 
any  other  person  during  the  calendar  year,  must  file  an  informa- 
tion return.  In  addition,  any  person  who  withholds  tax  from  a  pay- 
ment of  interest  must  file  an  information  return  with  the  Secre- 
tary. Under  the  Senate  amendment,  original  issue  discount  is  gen- 
erally treated  as  paid  at  the  time  includible  in  income.  In  the  case 
of  original  issue  discount  on  a  bearer  obligation  issued  before  Janu- 
ary 1,  1983,  and  original  issue  discount  which  is  not  includible  in 
the  income  of  a  holder  periodically  (including  discount  on  short- 
term  government  obligations),  the  original  issue  discount  is  treated 
as  paid  on  the  earlier  of  redemption  or  maturity  of  the  obligation. 

Under  the  Senate  amendment,  interest  subject  to  the  informa- 
tion reporting  requirement  is  defined  to  include  interest  on  any  ob- 
ligation which  is  issued  in  registered  form,  or  which  is  of  a  type 
offered  to  the  public  (other  than  any  obligation  with  a  maturity,  at 
issue,  of  not  more  than  1  year  which  is  held  by  a  corporation);  in- 
terest on  bank  deposits,  and  to  the  extent  provided  in  regulations 
prescribed  by  the  Secretary,  any  other  interest  (which  is  not  spe- 
cifically excluded  from  the  definition  of  interest).  These  are  gener- 
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ally  the  same  categories  of  interest  that  are  subject  to  reporting 
under  present  law  except  interest  on  all  obligations  in  registered 
form  or  of  a  type  offered  to  the  public  is  subject  to  reporting  rather 
than  only  interest  on  corporate  obligations  as  under  present  law. 

This  provision  is  effective  for  amounts  paid  after  December  31, 
1982. 

Conference  agreement 

The  conference  agreement  clarifies  the  Senate  amendment  in 
several  respects.  First,  the  definition  of  interest  for  information  re- 
porting purposes  is  conformed  with,  and  integrated  into,  the  defini- 
tion of  interest  for  interest  withholding  purposes.  This  will  simplify 
and  conform  the  information  reporting  and  withholding  rules. 
Second,  the  Senate  amendment  is  clarified  by  specifically  providing 
that  interest  on  U.S.  savings  obligations  may  (to  the  extent  pro- 
vided in  regulations)  be  required  to  be  reported  by  middlemen. 
Third,  the  definition  of  interest  is  amended  to  provide  that  interest 
on  an  obligation  which  is  exempt  from  tax  is  not  "interest"  within 
the  meaning  of  this  provision  regardless  of  when  issued.  In  this 
connection,  the  conferees  note  that  in  determining  whether  an  obli- 
gation is  exempt  from  tax,  middlemen  such  as  financial  institutions 
have  no  duty  to  inquire  beyond  the  face  of  the  obligation.  Fourth, 
industrial  loan  associations  are  added  to  the  list  of  exempt  recipi- 
ents for  both  interest  reporting  and  withholding  purposes. 

As  under  existing  law,  interest  on  bearer  obligations  that  is  paid 
outside  the  United  States  by  a  United  States  person  (e.g.,  a  foreign 
branch  of  a  U.S.  bank)  acting  as  a  paying  agent  for  a  foreign  corpo- 
rate issuer  (or  for  a  U.S.  corporate  issuer  whose  interest  payments 
are  foreign-source)  is  exempt  from  the  information  reporting  re- 
quirements, except  to  the  extent  otherwise  provided  by  regulations. 
The  conferees  do  not  intend  that  the  Secretary  change  his  existing 
regulations  to  require  reporting  on  such  payments;  however,  as 
under  present  law  applicable  to  information  reporting,  the  Secre- 
tary continues  to  be  empowered  to  require  information  reporting 
on  such  payments. 

In  contrast  to  present  law,  interest  paid  on  bearer  obligations  to 
a  United  States  person  by  a  person  acting  as  a  nominee,  paying 
agent,  or  other  middleman  is  subject  to  the  information  reporting 
requirements  if  the  payment  is  made  within  the  United  States, 
even  if  the  issuer  is  a  foreign  corporation. 

Finally,  various  technical  and  conforming  changes  are  made. 

b.  Obligations  required  to  be  registered 
Present  law 

Under  present  law,  except  for  certain  housing  or  energy  bonds, 
the  tax  status  of  debt  obligations  is  generally  the  same  regardless 
of  whether  the  obligation  is  issued  in  registered  form  or  in  bearer 
form. 

House  bill 
No  provision. 


564 


Senate  amendment 

Under  the  Senate  amendment,  the  issuance  of  most  bearer  obli- 
gations by  the  U.S.  or  its  agencies  or  instrumentalities  is  prohibit- 
ed and  certain  tax  benefits  are  denied  to  issuers  and  holders  of 
other  bearer  obligations.  In  additon,  an  excise  tax  is  imposed  on 
bearer  obligations  that  were  required  to  be  issued  in  registered 
form.  Certain  exceptions  to  the  registration  requirements  are  pro- 
vided. 

If  a  registration-required  obligation  is  not  issued  in  registered 
form,  no  interest  deduction  is  allowable  to  the  issuer  with  respect 
to  interest  (including  original  issue  discount)  paid  or  accrued  on  the 
obligation.  In  addition,  the  earnings  and  profits  of  a  corporation  is- 
suing a  registration-required  obligation  in  bearer  form  will  not  be 
reduced  by  the  amount  of  any  interest  paid  or  accrued  on  the  obli- 
gation. Moreover,  interest  on  an  unregistered  registration-required 
obligation  is  not  exempt  from  tax.  The  Senate  amendment  imposes 
an  excise  tax  on  the  issuer  of  a  "registration-required  obligation' ' 
that  is  not  issued  in  registered  form,  equal  to  one  percent  of  the 
principal  amount  of  the  obligation  multiplied  by  the  number  of 
years  in  the  term  of  the  obligation.  An  exception  is  provided  from 
the  issuer  sanctions  for  certain  issues  of  bonds  not  intended  for  dis- 
tribution (or  redistribution  in  connection  with  the  original  issue)  to 
U.S.  persons. 

These  new  registration  requirements,  and  the  associated  sanc- 
tions for  issuance  of  registration-required  obligations  in  bearer 
form,  will  apply  to  obligations  issued  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment except  that  holder  sanctions  are  imposed  on  U.S.  persons  who 
own  bonds  issued  after  1982,  and  that  were  not  subject  to  the 
excise  tax,  that  should  have  been  issued  in  registered  form  but 
were  instead  issued  in  bearer  form.  Specifically,  these  sanctions  are 
the  loss  of  capital  gains  treatment  and  the  denial  of  loss  deductions 
when  such  obligations  are  sold,  exchanged  or  become  worthless. 
The  holder  sanctions  apply  to  bonds  intended  to  be  distributed  out- 
side the  United  States  and  which  are  excepted  from  the  issuer 
sanctions,  except  to  the  extent  such  bonds  are  owned  in  registered 
form.  Exceptions  from  the  holder  sanctions  are  provided  for  per- 
sons who  promptly  surrender  bearer  obligations  for  reissuance  in 
registered  form,  for  persons  who  hold  certain  bearer  obligations  in 
connection  with  their  active  conduct  of  a  trade  or  business  outside 
the  United  States,  for  securities  dealers  holding  bearer  bonds  in  in- 
ventory, and  for  persons  complying  with  reporting  requirements 
that  may  be  promulgated  by  the  Secretary,  if  certain  conditions  are 
satisfied  in  order  to  ensure  that  the  bearer  bonds  will  not  be  deliv- 
ered to  U.S.  persons  other  than  those  qualifying  under  the  excep- 
tions. 

The  conference  agreement  also  provides  that  the  holder  and 
issuer  sanctions  applicable  to  registration-required  obligations 
issued  in  bearer  form  after  1982  do  not  apply  to  obligations  issued 
in  bearer  form  pursuant  to  warrants  or  convertible  bonds  issued 
before  August  10,  1982,  provided  the  obligations  are  issued  under 
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arrangements  reasonably  designed  to  ensure  that  they  will  be  sold 
or  resold  only  to  foreign  persons. 

c.  Returns  of  brokers 

Present  law 

Under  present  law,  every  person  doing  business  as  a  broker  must 
make  returns  reporting  on  profits  and  losses  of  its  customers  when 
required  under  regulations  issued  by  the  Secretary.  There  are,  cur- 
rently, no  regulations  under  this  section. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  (1)  permits  the  Secretary  to  require  gross 
proceeds  reporting,  (2)  requires  brokers  to  furnish  statements  to 
their  customers,  and  (3)  clarifies  the  definition  of  broker  to  explicit- 
ly include  persons  such  as  dealers,  barter  exchanges,  and  other 
middlemen. 

The  bill  also  extends  the  definition  of  third-party  recordkeepers 
(for  administrative  summons  purposes)  to  include  barter  exchanges 
which  are  subject  to  the  information  reporting  requirements  im- 
posed on  brokers. 

Generally,  this  provision  will  take  effect  on  the  day  of  enact- 
ment. Further,  regulations  must  be  issued  under  this  provision 
within  6  months  after  the  date  of  enactment;  however,  any  such 
regulations  may  not  apply  to  transactions  occurring  before  Janu- 
ary 1,  1983.  The  provision  defining  barter  exchanges  as  third-party 
recordkeepers  is  effective  for  summonses  served  after  December  31, 
1982. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

d.  Information  reporting  requirements  for  payments  of  remunera- 

tion for  services  and  direct  sales 

Present  law 
Payments  of  remuneration 

Generally,  a  person  engaged  in  a  trade  or  business  must  file  an 
information  return  with  respect  to  payments  to  another  person  ag- 
gregating $600  or  more  in  the  calendar  year.  This  obligation  ap- 
plies to  payments  of  wages,  salaries,  commissions,  fees,  other  forms 
of  compensation  for  services,  and  other  fixed  or  determinable  gains, 
profits,  or  income. 

Direct  sales 

There  is  no  reporting  requirement  under  present  law  with  re- 
spect to  sales  of  consumer  products  for  resale. 

Penalties 

For  most  types  of  information  returns,  the  penalty  for  failure  to 
file,  or  to  provide  statements  to  recipients,  is  $10  per  failure,  with  a 
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maximum  aggregate  penalty  for  each  type  of  failure  of  $25,000  for 
any  one  calendar  year. 

House  bill 

No  provision. 

Senate  amendment 

Payments  of  remuneration 

The  Senate  amendment  adds  a  Code  provision  specifically  deal- 
ing with  payments  of  remuneration  for  services,  effective  for  pay- 
ments made  after  1982. 

Under  this  provision,  a  service-recipient  (a  person  for  whom  serv- 
ices are  performed)  engaged  in  a  trade  or  business  who  makes  pay- 
ments of  remuneration  for  services  performed  must  file  an  infor- 
mation return  reporting  such  payments  (and  the  name,  address, 
and  identification  number  of  the  recipient)  if  the  remuneration 
paid  to  the  person  during  the  calendar  year  is  $600  or  more.  Also, 
the  service-recipient  must  furnish  to  the  payee  a  statement  setting 
forth  the  name,  address,  and  identification  number  of  the  service- 
recipient,  and  the  aggregate  amount  of  payments  made  to  the 
payee  during  the  year. 

Direct  sales 

General  rule. — Unless  electing  the  reporting  rule  described 
below,  a  direct  seller  is  required  to  report  gross  purchases  of  con- 
sumer products  for  resale  by  any  buyer  purchasing  $5,000  or  more 
of  such  products  in  a  calendar  year  (in  addition  to  reporting  com- 
missions, etc.,  under  the  remuneration  reporting  requirements). 

Elective  requirement. — Instead  of  reporting  gross  purchases  of 
products  for  resale,  a  direct  seller  may  elect  to  report  commissions 
and  other  remuneration  aggregating  $50  or  more  in  the  calendar 
year.  If  this  election  is  made,  the  direct  seller  also  must  file  a 
return  identifying  all  buyers  to  whom  aggregate  sales  of  $600  or 
more  are  made  during  the  calendar  year. 

Effective  date. — The  reporting  requirements  for  direct  sales  apply 
to  sales  after  December  31,  1983. 

Penalties 

Basic  penalty. — A  new  penalty  is  imposed  on  a  person  who  (1) 
fails  to  file  a  required  return  regarding  payments  for  services  or 
regarding  direct  sales,  (2)  fails  to  furnish  a  statement  to  the  person 
named  on  the  return,  or  (3)  fails  to  include  the  entire  amount  re- 
quired to  be  included  on  any  return  or  statement. 

The  penalty  is  one  percent  for  each  month  while  the  failure  con- 
tinues (but  not  to  exceed  five  percent)  of  the  amount  required  to  be 
included  on  the  return  or  statement  but  not  so  included.  For  fail- 
ures with  respect  to  direct  sales  reporting,  the  penalty  is  one-fifth 
of  one  percent  per  month,  but  not  to  exceed  one  percent  of  the 
amount  not  included. 

Double  penalty. — The  penalty  is  doubled  if  failure  to  comply  with 
the  reporting  requirements  is  due  to  intentional  or  reckless  disre- 
gard of  the  law. 

Minimum  penalty. — The  minimum  penalty  is  $50  per  failure. 
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Statute  of  limitations  exception. — The  Internal  Revenue  Service 
generally  is  prohibited  from  assessing  this  new  penalty  unless  it  is 
assessed,  or  a  proceeding  to  collect  it  has  begun,  within  six  years 
after  the  last  date  for  filing  the  return  or  statement. 

Effective  date. — The  penalty  generally  applies  to  payments  after 
December  31,  1982.  Penalties  imposed  on  direct  sellers  apply  to 
sales  made  after  December  31,  1983. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
for  deletion  of  the  new  penalty  provisions  and  modification  of  the 
direct  sales  reporting  requirements.  Direct  sellers  will  be  required 
only  to  file  information  returns  identifying  all  buyers  to  whom  ag- 
gregate sales  of  $5,000  or  more  are  made  during  the  calendar  year. 
No  elective  reporting  rules  are  provided.  The  reporting  require- 
ments for  direct  sales  will  apply  to  sales  after  December  31,  1982. 
Penalties  for  failure  to  report  remuneration  paid  to  independent 
contractors  or  information  concerning  direct  sales  are  subject  to 
the  general  penalties  for  failure  to  report  information.  Until  new 
regulations  are  issued  under  section  6041A,  the  existing  regulatory 
exceptions  under  section  6041  will  continue  to  apply.  Moreover,  the 
conferees  believe  that  businesses  should  be  given  an  adequate 
period  of  time  to  comply  with  any  new  requirements  in  such  regu- 
lations. 

e.  Reporting  of  State  and  local  income  tax  refunds 
Present  law 

Under  present  law,  the  refund,  credit  or  offset  of  State  or  local 
income  taxes  that  were  deducted  (with  a  resulting  tax  benefit)  in  a 
prior  year  is  includible  in  a  taxpayer's  gross  income.  There  is  no 
requirement  that  information  returns  with  respect  to  such  refunds 
be  filed  with  the  United  States  or  that  a  statement  regarding  the 
refund  be  furnished  to  the  recipient. 

House  bill 

No  provision. 

Senate  amendment 

The  amendment  provides  that  an  information  return  must  be 
filed  with  the  Secretary  with  respect  to  any  State  or  local  income 
tax  refunds,  credits,  or  offsets  aggregating  $10  or  more  paid  or 
credited  to  an  individual  during  the  calendar  year.  In  addition,  a 
statement  must  be  furnished  to  the  recipient  before  the  close  of 
January  of  the  calendar  year  following  the  year  of  refund,  credit  or 
offset. 

This  new  requirement  will  apply  to  refunds  paid,  and  credits  or 
offsets  allowed,  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that  the  information  statements  must  be  furnished  to  the  individu- 
al recipients  during  January  of  the  year  following  the  year  of 
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refund,  credit  or  offset  (instead  of  at  any  time  before  the  close  of 
January). 

f.  Increased  penalties  for  failure  to  file  information  returns  and 
statements 

Present  law 

Present  law  imposes  a  penalty  on  any  person  who  fails  to  file 
timely  information  returns  relating  to  various  forms  of  compensa- 
tion, interest,  and  dividends.  The  penalty  is  $10  for  each  such  fail- 
ure, but  the  total  amount  of  the  penalties  imposed  for  all  such  fail- 
ures during  a  calendar  year  cannot  exceed  $25,000.  Persons  with 
respect  to  whom  information  returns  are  filed  generally  are  enti- 
tled to  a  statement  of  the  information  shown  on  the  return.  The 
penalty  for  failure  to  provide  these  statements  is  also  $10  per  fail- 
ure up  to  $25,000  per  year.  Employers  and  plan  administrators 
must  file  information  returns  with  respect  to  certain  deferred  com- 
pensation plans.  The  penalty  for  failure  to  provide  these  returns  is 
$10  for  each  day  the  failure  continues  up  to  $5,000.  The  penalty  is 
not  imposed  if  the  failure  is  due  to  reasonable  cause  and  not  due  to 
willful  neglect. 

House  bill 

No  provision. 

Senate  amendment 

The  category  of  information  returns  subject  to  the  general  penal- 
ty for  failure  to  timely  file  information  returns  is  expanded  to  in- 
clude broker  returns  and  direct  seller  returns.  The  bill  also  in- 
creases the  penalty  for  failure  to  file  most  information  returns  to 
$50  per  failure,  not  to  exceed  $50,000  in  any  calendar  year.  When 
the  failure  to  file  information  returns  is  due  to  intentional  desre- 
gard  of  the  filing  requirements,  the  penalty  will  not  be  less  than  10 
percent  of  the  aggregate  amount  of  the  amounts  not  properly  re- 
ported (5  percent  in  the  case  of  returns  to  be  filed  by  brokers  and 
$100  in  the  case  of  direct  sellers)  and  the  $50,000  limitation  will  not 
apply. 

The  provision  applies  to  returns  the  due  date  of  which  (without 
extensions)  is  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that  (1)  the  penalty  for  failure  to  file  information  returns  or  state- 
ments with  respect  to  certain  deferred  compensation  plans  (sec. 
6058),  and  certain  term,  annuity  and  bond  purchase  plans  (sec. 
6047)  is  increased  to  $25  per  day  during  which  the  failure  contin- 
ues, but  not  more  than  $15,000,  and  (2)  the  penalty  for  failure  to 
provide  information  statements  to  taxpayers  (sec.  6678)  is  increased 
from  $10  per  statement  to  $50  per  statement  up  to  $50,000  per  cal- 
endar year  (from  $25,000).  These  amendments  are  effective  for  re- 
turns and  statements,  the  due  date  of  which  (without  regard  to  ex- 
tensions) after  December  31,  1982. 

The  conference  agreement  also  makes  certain  technical  and  con- 
forming amendments. 
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g.  Increase  in  civil  penalty  on  failure  to  supply  identifying  num- 

bers 

Present  law 

Present  law  imposes  a  penalty  of  $5  per  failure  on  any  person 
who  is  required  by  regulations  (1)  to  include  his  taxpayer  identifi- 
cation number  (TIN)  in  any  return,  statement  or  document,  (2)  to 
furnish  his  TIN  to  another  person,  or  (3)  to  include  in  any  return 
or  statement  made  with  respect  to  another  person  the  TIN  of  such 
other  person,  and  who  fails  to  comply  with  such  requirement  at  the 
time  prescribed.  The  penalty  is  not  imposed  if  the  failure  is  due  to 
reasonable  cause  and  not  due  to  willful  neglect. 

House  bill 

No  provision. 

Senate  amendment 

The  penalty  for  failure  to  supply  identifying  numbers  is  in- 
creased from  $5  per  failure  to  $50  per  failure,  but  not  to  exceed 
$50,000  for  all  such  failures  in  any  calendar  year.  In  addition,  the 
bill  provides  that  if  any  failure  to  include  the  TIN  of  another 
person  in  any  return  or  statement  made  with  respect  to  that  other 
person  is  due  to  the  intentional  disregard  of  the  requirements  to 
include  such  other  person's  TIN  in  the  return,  the  penalty  will  be 
$100  per  failure  and  the  $50,000  limitation  will  not  apply. 

The  provision  will  be  effective  for  returns  the  due  date  of  which 
(without  extensions)  is  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that  (1)  the  penalty  for  failure  to  include  the  taxpayer's  own  TIN 
in  any  return,  statement,  or  document  is  not  increased,  but  is  kept 
at  $5  for  each  such  failure  (instead  of  $50)  and  (2)  there  is  no  addi- 
tional penalty  for  intentional  disregard  of  the  requirement  to  in- 
clude another  person's  TIN  in  a  return. 

h.  Extension  of  withholding  to  certain  payments  where  identify- 

ing number  not  furnished  or  inaccurate 

Present  law 

Present  law  imposes  a  penalty  of  $5  per  failure  on  any  person 
who  is  required  by  regulations  (1)  to  include  his  taxpayer  identifi- 
cation number  (TIN)  in  any  return,  statement,  or  document,  (2)  to 
furnish  his  TIN  to  another  person,  or  (3)  to  include  in  any  return 
or  statement  made  with  respect  to  another  person  the  TIN  of  such 
other  person,  and  who  fails  to  comply  with  such  requirement  at  the 
time  prescribed.  The  penalty  is  not  imposed  if  the  failure  is  due  to 
reasonable  cause  and  not  due  to  willful  neglect. 

House  bill 
No  provision. 
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Senate  amendment 

Withholding  at  source  at  a  tax  rate  of  15  percent  would  be  re- 
quired if  a  taxpayer  fails  to  supply  a  TIN  or  supplies  an  incorrect 
TIN  to  another  person  who  must  file  certain  types  of  information 
returns  with  respect  to  payments  to  the  taxpayer.  If  a  taxpayer 
fails  to  supply  a  TIN  to  the  payor  of  a  backup  withholding  pay- 
ment or  supplies  an  obviously  incorrect  number,  then  the  withhold- 
ing obligation  rules  would  apply  immediately.  Otherwise,  a  7-day 
grace  period  would  apply  during  which  the  payor  would  not  be 
liable  if  it  failed  to  withhold,  or  withholds  where  he  had  an  obliga- 
tion to  do  so.  The  types  of  payments  subject  to  this  withholding  re- 
quirement (back-up  withholding  payments)  generally  would  include 
the  types  of  payments  subject  to  the  information  reporting  require- 
ments. This  withholding  generally  would  not  apply  to  payments 
made  to  the  United  States  or  any  agency  or  instrumentality  there- 
of, to  any  State  or  political  subdivision  thereof,  to  any  tax-exempt 
organization,  or  to  any  foreign  government  or  international  organi- 
zation. 

Except  in  the  case  of  payments  of  compensation,  etc.  for  which 
information  reporting  is  required  under  section  6041  (relating  to  in- 
formation at  the  source  generally)  or  section  6041 A  (relating  to 
payments  to  independent  contractors),  this  requirement  for  with- 
holding would  apply  without  regard  to  the  reporting  thresholds 
provided  for  the  information  returns. 

Generally,  payment  of  amounts  subject  to  this  new  withholding 
provision  would  be  treated  as  wages  paid  by  an  employer  to  an  em- 
ployee and  subject  to  the  various  provisions  applying  to  collection 
of  income  tax  at  the  source  on  wages. 

This  provision  would  apply  to  payments  made  after  December  31, 
1983. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
for  four  modifications.  First,  the  7-day  grace  period  is  expanded  to 
15  days.  Second,  the  definition  of  "backup  withholding  payment"  is 
clarified  by  defining  such  payment  as  any  payment  of  a  kind  "and, 
to  a  payee"  subject  to  information  reporting.  This  change  will 
assure  that  amounts  paid  to  persons  exempt  from  the  information 
reporting  requirements  (and  who  are,  therefore,  also  persons  gener- 
ally not  liable  to  supply  a  TIN)  are  not  subject  to  the  backup  with- 
holding requirement.  Third,  the  definition  of  "obviously  incorrect 
number"  is  amended  to  apply  only  to  numbers  that  contain  an  in- 
correct number  of  digits.  Finally,  the  list  of  persons  to  whom 
backup  withholding  cannot  apply  is  clarified.  Thus,  no  backup 
withholding  is  required  as  to  any  organization  exempt  from  tax- 
ation under  section  501(a);  an  individual  retirement  plan;  the 
United  States  or  a  State;  a  foreign  government  or  international  or- 
ganization; a  foreign  central  bank  of  issue;  or  to  any  other  persons 
described  in  regulations  issued  by  the  Secretary. 
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i.  Minimum  penalty  for  extended  failure  to  file 
Present  law 

Under  present  law,  if  a  taxpayer  fails  to  file  a  tax  return  on  the 
date  prescribed  therefor  (including  extensions)  and  if  there  is  an 
underpayment  of  the  tax  required  to  be  shown  on  such  return, 
then  he  is  subject  to  a  penalty  of  5  percent  of  the  underpayment 
per  month  (or  fraction  thereof)  while  the  failure  continues,  but  not 
more  than  25  percent.  Thus,  no  civil  penalty  is  imposed  on  the  tax- 
payer if  there  is  no  underpayment  for  the  year  or  if  a  refund  is 
due.  In  addition,  no  penalty  is  imposed  if  the  failure  is  due  to  rea- 
sonable cause  and  not  due  to  willful  neglect. 

House  bill 

No  provision. 

Senate  amendment 

A  new  minimum  penalty  for  the  extended  failure  to  file  an 
income  tax  return  would  be  imposed.  If  an  income  tax  return  were 
not  filed  within  60  days  of  the  date  prescribed  therefor  (with  exten- 
sions), the  penalty  for  failure  to  file  would  be  not  less  than  $100 
even  if  no  tax  were  owed.  This  minimum  penalty  would  not  be  im- 
posed if  the  failure  to  file  the  return  were  due  to  reasonable  cause. 

The  penalty  would  apply  to  returns  due  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  modification  that  the  minimum  penalty  could  not  be  imposed 
unless  there  was  an  underpayment  of  tax,  and  could  not  exceed  the 
lesser  of  the  underpayment  or  $100. 

j.  Forms  of  returns 

Present  law 

In  general,  returns  required  by  the  tax  law  must  be  made  accord- 
ing to  the  forms  and  regulations  prescribed  by  the  Secretary.  There 
is  no  statutory  or  regulatory  requirement  that  returns  be  filed  on 
magnetic  tape  or  in  other  machine-readable  form. 

House  bill 

No  provision. 

Senate  amendment 

The  Secretary  would  be  required  to  prescribe  regulations  provid- 
ing standards  for  determining  which  returns  must  be  filed  on  mag- 
netic media  or  in  other  machine-readable  form.  In  providing  these 
standards,  the  Secretary  would  be  directed  to  take  into  account, 
among  all  other  relevant  factors,  the  ability  to  the  taxpayer  to 
comply,  at  a  reasonable  cost,  with  such  a  filing  requirement.  In  no 
event  could  the  Secretary  require  returns  of  the  tax  imposed  under 
subtitle  A  (i.e.,  the  income  tax)  by  individuals,  estates,  and  trusts, 
to  be  other  than  on  paper  forms. 
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Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment, 
k.  Penalty  for  promoting  abusive  tax  shelters,  etc. 
Present  law 

Present  law  contains  no  penalty  provision  specifically  directed 
toward  promoters  of  abusive  tax  shelters  and  other  abusive  tax 
avoidance  schemes. 

House  hill 

No  provision. 

Senate  amendment 

A  new  civil  penalty  would  be  imposed  on  persons  who  organize 
or  sell  any  interest  in  a  partnership  or  other  entity  or  investment, 
when,  in  connection  with  such  organization  or  sale,  the  person 
makes  or  furnishes  either  (1)  a  statement,  which  the  person  knows 
is  false  or  fraudulent  as  to  any  material  matter  with  respect  to  the 
availability  of  any  tax  benefit  said  to  be  available  by  reason  of  par- 
ticipating in  the  investment,  or  (2)  a  gross  valuation  overstatement 
as  to  a  matter  material  to  the  entity  which  is  more  than  400  per- 
cent of  the  correct  value. 

The  penalty  for  promoting  an  abusive  tax  shelter  is  an  assessable 
penalty  equal  to  the  greater  of  $1,000  or  10  percent  of  the  gross 
income  derived,  or  to  be  derived,  from  the  activity. 

The  Secretary  is  given  authority  to  waive  all  or  part  of  any  pen- 
alty resulting  from  a  gross  valuation  overstatement  upon  a  show- 
ing that  there  was  a  reasonable  basis  for  the  valuation  and  the  val- 
uation was  made  in  good  faith.  This  penalty  is  in  addition  to  all 
other  penalties  provided  for  by  law. 

This  section  will  take  effect  on  the  day  after  the  date  of  enact- 
ment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  except 
that,  (1)  when  a  person  makes  or  furnishes,  in  connection  with  the 
organization  or  sale  of  an  interest  in  any  entity  or  investment,  a 
statement  with  respect  to  the  availability  of  a  tax  benefit  with  re- 
spect to  the  investment,  he  will  be  liable  for  the  penalty  if  he  knew 
or  had  reason  to  know  the  statement  was  false  or  fraudulent  as  to 
any  material  matter.  The  addition  of  "has  reason  to  know,"  clari- 
fies that  the  Secretary  may  rely  on  objective  evidence  of  the  knowl- 
edge of  a  promoter  or  salesperson  (for  example)  to  prove  that  he 
deliberately  furnished  a  false  or  fraudulent  statement.  For  exam- 
ple, a  salesman  would  ordinarily  be  deemed  to  have  knowledge  of 
the  facts  revealed  in  the  sales  materials  which  are  furnished  to 
him  by  the  promoter.  The  "reason  to  know  standard"  is  not,  how- 
ever, intended  by  the  conferees  to  be  used  to  impute  knowledge  to 
a  person  beyond  the  level  of  comprehension  requird  by  his  role  in 
the  transaction.  Thus,  this  standard  does  not  carry  with  it  a  duty 
of  inquiry  concerning  the  transaction. 
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Secondly,  the  term  "gross  valuation  overstatement"  is  redefined 
to  be  a  statement  of  the  value  of  property  or  services  which  ex- 
ceeds 200  percent  of  the  correct  value  (instead  of  400  percent). 

1.  Action  to  enjoin  promoters  of  abusive  tax  shelters,  etc. 

Present  law 

Present  law  provides  that  a  civil  action  may  be  brought  by  the 
United  States  to  enjoin  any  person  who  is  an  income  tax  return 
preparer  who  engages  in  certain  proscribed  acts.  Venue  for  such  an 
action  lies  in  the  district  in  which  the  income  tax  return  preparer 
resides  or  has  his  principal  place  or  residence,  or  the  taxpayer  with 
respect  to  whose  income  tax  return  the  action  is  brought  resides. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  permit  the  United  States  to  seek 
injunctive  relief  against  any  person  engaging  in  conduct  subject  to 
the  penalty  for  organizing  or  selling  abusive  tax  shelters  (sec.  331 
of  the  bill  and  new  Code  sec.  6700).  Venue  for  these  actions  gener- 
ally would  be  the  district  in  which  the  promoter  resides,  has  his 
principal  place  of  business,  or  has  engaged  in  the  conduct  subject 
to  penalty  under  section  6700. 

The  amendment  would  take  effect  on  the  day  after  the  day  of  en- 
actment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

m.  Procedural  rules  applicable  to  penalties  under  sections  6700, 
6701,  and  6702 

Present  law 

Under  present  law,  the  burden  of  prooof  is  on  the  Secretary  in 
any  proceeding  in  which  the  issue  is  whether  an  income  tax  return 
preparer  has  willfully  attempted  to  understate  the  liability  for  tax 
of  any  person.  Similarly,  the  burden  of  proof  is  generally  on  the 
Secretary  to  prove  fraud.  Under  present  law,  the  deficiency  proce- 
dures generally  apply  to  the  collection  of  additions  to  tax,  addition- 
al amounts,  and  nonassessable  penalties. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  provide  for  district  court  review  of 
the  Secretary's  assessment  and  notice  and  demand  of  (1)  the  abu- 
sive tax  shelters  promoter  penalty,  (2)  the  civil  aiding  and  abetting 
penalty,  and  (3)  the  frivolous  return  penalty,  before  the  full 
amount  of  such  penalties  could  be  collected  if  certain  procedural 
requirements  are  met. 
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In  any  proceeding  involving  the  issue  of  whether  any  taxpayer  is 
liable  for  such  penalties,  the  burden  would  be  on  the  Secretary. 

The  provision  would  take  effect  on  the  day  after  the  date  of  en- 
actment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

n.  Penalty  for  substantial  understatement 

Present  law 

Under  present  law,  penalties  may  be  imposed  on  the  failure  to 
pay  certain  taxes  shown  on  a  return  or  required  to  be  shown  on  a 
return,  unless  such  failure  is  due  to  reasonable  cause  and  not  will- 
ful neglect.  If  the  failure  is  due  to  negligence  or  fraud,  additional 
penalties  may  apply. 

Under  present  law,  if  a  taxpayer  makes  a  substantial  property 
valuation  overstatement  which  results  in  an  underpayment  of  tax, 
then  a  penalty  measured  as  a  percentage  of  the  underpayment  re- 
sulting from  the  valuation  overstatement  generally  is  imposed 
without  regard  to  fault. 

House  bill 

No  provision. 

Senate  amendment 

A  penalty  of  10  percent  would  be  imposed  on  any  substantial  un- 
derstatement of  income  tax.  For  this  purpose,  an  understatement 
would  be  the  excess  of  the  amount  of  income  tax  imposed  on  the 
taxpayer  for  the  taxable  year,  over  the  amount  of  tax  shown  on  the 
return.  A  substantial  understatement  of  income  tax  would  exist  if 
the  understatement  for  the  taxable  year  exceeded  the  greater  of  10 
percent  of  the  tax  required  to  be  shown  on  the  return  for  the  tax- 
able year,  and  $5,000  ($10,000  for  corporations  other  than  sub- 
chapter S  corporations  and  personal  holding  companies). 

The  amount  of  the  understatement  would  be  reduced  by  the  por- 
tion of  the  understatement  that  is  attributable  to  (1)  the  treatment 
of  any  item  for  which  the  taxpayer  believed  there  was  substantial 
authority,  or  (2)  any  item  for  which  there  was  adequate  disclosure 
of  the  relevant  facts  on  the  return.  In  the  case  of  a  tax  shelter,  the 
reduction  would  apply  to  the  portion  which  the  taxpayer  believed 
was  more  likely  than  not  to  be  the  correct  treatment. 

A  tax  shelter  would  be  defined  as  a  transaction  for  which  evasion 
or  avoidance  of  income  tax  is  the  principal  purpose. 

The  Secretary  could  waive  all  or  a  part  of  the  penalty  on  a  show- 
ing by  the  taxpayer  that  there  was  a  reasonable  basis  for  the  un- 
derstatement and  the  taxpayer  acted  in  good  faith. 

The  penalty  would  be  effective  with  respect  to  returns  which 
have  a  due  date  after  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment except  that  the  application  of  the  exceptions  to  the  substan- 
tial understatement  penalty  is  clarified.  Under  the  bill,  there  are 


575 


exceptions  to  the  penalty  based  on  (1)  the  merits  of  the  taxpayer's 
filing,  (2)  disclosure  by  the  taxpayer  of  relevant  facts,  or  (3)  waiver 
by  the  Secretary. 

In  a  case  of  an  item  other  than  a  tax  shelter  item,  a  taxpayer 
may  avoid  application  of  the  substantial  understatement  penalty 
with  respect  to  any  item  if  (1)  the  treatment  of  the  item  on  the 
return  is  or  was  supported  by  substantial  authority  or  (2)  all  of  the 
facts  relevant  to  the  tax  treatment  of  the  item  were  disclosed  on 
the  return  or  a  statement  attached  to  the  return.  Whether  the  tax- 
payer's filing  position  is  or  was  supported  by  substantial  authority 
will  depend  on  the  circumstances  of  the  particular  case.  It  will  be 
necessary  to  weigh  court  opinions,  Treasury  regulations  and  official 
administrative  pronouncements  (such  as  revenue  rulings  and  reve- 
nue procedures)  that  involve  the  same  or  similar  circumstances 
and  are  otherwise  pertinent,  as  well  as  the  Congressional  intent  re- 
flected in  the  committee  reports,  to  determine  whether  the  position 
is  supported  by  present  law  and  may  be  taken  with  the  good  faith 
expectation  that  it  reflects  the  proper  treatment  of  the  item.  The 
conferees  did  not  adopt  an  absolute  standard  that  a  taxpayer  may 
take  a  position  on  a  return  only  if,  in  fact,  the  position  reflects  the 
correct  treatment  of  the  item  because,  in  some  circumstances,  tax 
advisors  may  be  unable  to  reach  so  definitive  a  conclusion.  Rather, 
the  conferees  adopted  a  more  flexible  standard  under  which  the 
courts  may  assure  that  taxpayers  who  take  highly  aggressive  filing 
positions  are  penalized  while  those  who  endeavor  in  good  faith  to 
fairly  self-assess  are  not  penalized. 

The  standard  of  substantial  authority  was  adopted,  in  part,  be- 
cause it  is  a  new  standard.  The  conferees  are  unaware  of  any  judi- 
cial or  administrative  decision  interpreting  the  phrase  "substantial 
authority."  Thus,  the  courts  will  be  free  to  look  at  the  purpose  of 
this  new  provision  in  determining  whether  substantial  authority 
existed  for  a  position  taken  in  any  particular  case.  The  conferees 
believe  such  a  standard  should  be  less  stringent  than  a  "more 
likely  than  not"  standard  and  more  stringent  than  a  "reasonable 
basis"  standard.  Thus,  it  is  anticipated  that  this  new  standard  will 
require  that  a  taxpayer  have  stronger  support  for  a  position  than  a 
mere  "reasonable  basis"  (a  "reasonable  basis"  being  one  that  is  ar- 
guable, but  fairly  unlikely  to  prevail  in  court  upon  a  complete 
review  of  the  relevant  facts  and  authorities).  Rather,  when  the  rel- 
evant facts  and  authorities  are  analyzed  with  respect  to  the  taxpay- 
er's case,  the  weight  of  the  authorities  that  support  the  taxpayer's 
position  should  be  substantial  when  compared  with  those  support- 
ing other  positions.  In  determining  whether  a  position  is  supported 
by  substantial  authority,  the  courts  will  not  be  bound  by  the  con- 
clusions reached  in  law  review  articles,  opinion  letters,  or  private 
ruling  on  determination  letters  and  technical  advice  memoranda  of 
the  Internal  Revenue  Service  issued  to  or  concerning  a  third  party, 
but  will  instead  examine  the  authorities  that  underlie  such  expres- 
i    sions  of  opinion. 

The  substantial  understatement  penalty  in  non-tax  shelter  cases 
also  may  be  avoided  with  respect  to  any  item  if  the  relevent  facts 
affecting  the  item's  tax  treatment  are  adequately  disclosed  in  the 
return  or  in  a  statement  attached  to  the  return.  Under  generally 
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applicable  regulatory  authority,  the  Commissioner  may  prescribe 
the  form  of  such  disclosure. 

With  respect  to  tax  shelter  items,  the  penalty  may  be  avoided 
only  if  the  taxpayer  establishes  that,  in  addition  to  having  substan- 
tial authority  for  his  position,  he  reasonably  believed  that  the 
treatment  claimed  was  more  likely  than  not  the  proper  treatment 
of  the  item.  For  this  purpose,  a  tax  shelter  item  is  one  that  arises 
from  a  partnership  or  other  entity,  plan  or  arrangement  the  princi- 
pal purpose  of  which  is  the  avoidance  or  evasion  of  Federal  income 
tax.  The  conferees  believe  that  if  the  principal  purpose  of  a  trans- 
action is  the  reduction  of  tax,  it  is  not  unreasonable  to  hold  partici- 
pants to  a  higher  standard  than  ordinary  taxpayers. 

The  conference  agreement  follows  the  Senate  amendment  in  per- 
mitting the  Secretary  to  waive  the  penalty  with  respect  to  any 
item  if  the  taxpayer  establishes  reasonable  cause  for  his  treatment 
of  the  item  and  that  he  acted  in  good  faith. 

Finally,  the  coordination  with  the  substantial  property  over- 
valuation penalty  provision  is  modified  so  that  this  penalty  applies 
only  to  that  portion  of  the  substantial  understatement  attributable 
to  items  on  which  the  overvaluation  penalty  under  section  6659  is 
not  imposed. 

o.  Penalty  for  aiding  and  abetting  the  understatement  of  tax  lia- 
bility 

Present  law 

Present  law  provides  a  criminal  penalty  for  willfully  aiding  in 
the  preparation  or  presentation  of  a  false  or  fraudulent  return,  or 
other  document  under  the  internal  revenue  laws.  The  penalty  is  a 
fine  of  up  to  $5,000  or  3  years  imprisonment,  or  both,  together  with 
costs.  There  is  no  comparable  civil  penalty  on  persons  who  aid  in 
the  preparation  of  false  or  fraudulent  documents.  Income  tax 
return  preparers  who  willfully  attempt  to  understate  the  liability 
for  tax  of  any  person  are  subject  to  a  penalty  of  $500  per  return. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  would  provide  for  a  new  civil  penalty  on 
any  person  who  aids  in  the  preparation  or  presentation  of  any  por- 
tion of  a  return  or  other  document  under  the  internal  revenue  laws 
which  the  person  knows  will  be  used  in  connection  with  any  mate- 
rial matter  arising  under  the  tax  laws,  and  which  the  person 
knows  will  (if  used)  result  in  any  understatement  of  the  tax  liabili- 
ty of  another  person. 

This  penalty  would  be  $1,000  for  each  return  or  other  document 
($5,000  in  the  case  of  returns  and  documents  relating  to  the  tax  of 
a  corporation). 

In  general,  under  the  Senate  amendment,  this  penalty  would  be 
in  addition  to  all  other  penalties  provided  by  law.  However,  if  the 
return  preparer  penalties  for  negligence  or  intentional  disregard  of 
rules  or  regulations,  or  for  willful  attempt  to  understate  the  tax  li- 
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ability  of  any  person,  could  apply  with  respect  to  any  document, 
this  new  penalty  would  not  apply  with  respect  to  such  document. 

This  provision  would  be  effective  on  the  day  after  the  date  of  en- 
actment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
two  modifications.  First,  the  amount  of  the  penalty  with  respect  to 
documents  relating  to  corporate  tax  liability  is  increased  to  $10,000 
(from  $5,000).  Second  the  coordination  between  this  penalty  and 
the  return  preparer  penalty  is  altered  by  allowing  the  Internal 
Revenue  Service  to  choose  which  penalty  it  will  assert  if  both  may 
apply  to  a  particular  set  of  facts.  Thus,  this  penalty  will  not  apply 
if  a  return  preparer  penalty  is  actually  assessed  with  respect  to  a 
document  otherwise  subject  to  this  penalty. 

p.  Fraud  penalty 

Present  law 

Under  present  law,  if  any  portion  of  an  underpayment  of  tax  is 
due  to  fraud,  a  civil  penalty  is  imposed  (as  an  addition  to  tax)  equal 
to  50  percent  of  the  entire  underpayment.  If  part  of  an  underpay- 
ment is  attributable  to  negligence  or  intentional  disregard  of  rules 
and  regulations,  the  penalty  under  present  law  is  equal  to  5  per- 
cent of  the  entire  underpayment  plus  50  percent  of  interest  pay- 
able on  the  portion  of  the  underpayment  attributable  to  negligence 
or  disregard  of  rules  and  regulations  for  the  period  beginning  on 
the  last  date  prescribed  for  payment  of  the  tax  and  ending  on  the 
date  of  assessment  of  the  tax. 

In  the  case  of  the  windfall  profit  tax,  both  the  negligence  and  the 
fraud  penalty  may  apply  to  the  same  underpayment. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  agreement  conforms  the  civil  fraud  penalty  to 
the  negligence  penalty  by  providing  that  in  addition  to  the  50  per- 
cent fraud  penalty  on  the  entire  underpayment,  there  is  a  penalty 
equal  to  50  percent  of  the  interest  payable  on  the  portion  of  the 
underpayment  attributable  to  fraud  for  the  period  beginning  on 
the  last  date  prescribed  for  payment  of  the  tax  (without  regard  to 
any  extension),  and  ending  on  the  earlier  of  the  date  of  assessment 
or  the  date  of  payment  of  the  tax.  Under  the  conference  agree- 
ment, the  negligence  penalty  does  not  apply  in  any  case  in  which 
the  fraud  penalty  has  been  assessed. 

Finally,  the  conference  agreement  provides  that  when  a  joint 
return  is  filed,  the  interest  addition  does  not  apply  with  respect  to 
the  spouse's  tax  unless  some  part  of  the  underpayment  was  due  to 
the  spouse's  fraud. 
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The  amendment  applies  to  taxes  the  last  day  for  payment  of 
which  (without  regard  to  any  extension)  is  after  the  date  of  enact- 
ment. 

q.  Frivolous  returns 
Present  law 

Under  present  law,  a  taxpayer  who  files  a  protest  return,  is  sub- 
ject to  a  penalty  only  if  he  or  she  also  underpays  his  or  her  tax. 
Thus,  if  a  taxpayer  has  paid  at  least  the  correct  amount  of  tax 
through  estimated  tax  or  wage  withholding,  there  is  no  penalty  for 
filing  a  protest  return. 

House  bill 

No  provision. 

Senate  amendment 

The  amendment  would  provide  for  an  immediately  assessable 
penalty  of  $500  on  any  individual  who  files  a  frivolous  return.  The 
penalty  would  apply  only  on  documents  purporting  to  be  returns 
that  are  patently  improper  and  not  in  cases  involving  valid  dis- 
putes with  the  Secretary,  or  in  cases  involving  purely  inadvertent 
mathematical  or  clerical  errors. 

The  deficiency  procedures,  under  which  the  taxpayer  would  re- 
ceive advance  notice  before  the  assessment,  would  not  apply  to  this 
penalty.  There  would  be,  however,  a  provision  allowing  district 
court  review  of  the  assessment  on  payment  of  15  percent  of  the 
amount  assessed  and  the  filing  of  a  claim  for  refund  of  the  amount 
paid. 

This  penalty  would  apply  to  documents  filed  after  the  date  of  en- 
actment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  except 
that  the  exclusion  for  inadvertent  mathematical  or  clerical  errors 
is  deleted  as  unnecessary. 

r.  Criminal  fines 

Present  law 

(1)  Under  present  law,  any  person  and  willfully  attempts  to 
evade  or  defeat  any  tax  or  the  payment  thereof  is  guilty  of  a  felony 
and,  if  convicted,  may  be  fined  not  more  than  $10,000  or  impris- 
oned for  not  less  than  5  years,  or  both. 

(2)  Any  person  who  is  required  to  pay  any  tax  or  estimated  tax  or 
keep  records  or  report  information  and  willfully  fails  to  do  so  is 
guilty  of  a  misdemeanor  and  is  punishable  by  a  fine  of  not  more 
than  $10,000  or  imprisonment  for  not  more  than  1  year,  or  both. 

(3)  Any  person  who  willfully  files  a  false  declaration  under  penal- 
ty of  perjury,  aids  or  assists  in  the  preparation  of  a  false  or  fraudu- 
lent document;  falsely  executes  any  document  under  the  internal 
revenue  laws;  conceals  goods,  etc.,  to  evade  or  defeat  any  tax;  or 
does  certain  other  acts,  is  guilty  of  a  felony  and  upon  conviction 
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may  be  fined  not  more  than  $5,000  or  imprisoned  for  not  more 
than  3  years,  or  both. 

(4)  Any  person  who  willfully  delivers  any  false  or  fraudulent  doc- 
ument to  the  Secretary,  or  does  certain  other  acts,  is  guilty  of  a 
misdemeanor  and  may  be  fined  not  more  than  $1,000  or  imprisoned 
for  one  year,  or  both. 

House  hill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  adopted  certain  increases  in  the  maximum 
amount  of  fines  under  the  above  provisions  as  recommended  by  the 
Department  of  Justice.  In  many  cases,  the  maximum  fine  amounts 
had  not  been  increased  for  many  years  and,  due  to  inflation,  no 
longer  represented  the  same  deterrent  as  was  originally  intended. 
Thus,  in  (1)  above,  the  maximum  penalty  is  increased  from  $10,000 
to  $100,000  ($500,000  for  corporations);  the  maximum  penalty 
amount  in  (2)  above  is  increased  from  $10,000  to  $25,000  ($100,000 
for  corporations);  the  maximum  fine  in  (3)  above  is  increased  from 
$5,000  to  $100,000  ($500,000  for  corporations);  and  the  maximum 
fines  in  (4)  above  are  increased  from  $1,000  to  $10,000  ($50,000  for 
corporations).  The  Conferees  intend  that,  as  under  present  law, 
these  increased  fines  should  continue  to  be  treated  as  supplements 
to,  and  not  substitutes  for,  imprisonment. 

These  increases  are  effective  with  respect  to  offenses  committed 
after  the  date  of  enactment. 

s.  Adjustments  to  estimated  tax  provision 

Present  law 

Under  present  law,  an  individual  required  to  pay  estimated  taxes 
is  subject  to  a  penalty  for  underpayment  of  such  taxes  if  he  fails  to 
pay  at  least  80  percent  of  the  total  amount  of  each  installment 
when  due.  The  penalty  does  not  apply,  however,  if  the  taxpayer 
pays  at  least,  (1)  the  tax  shown  on  the  preceding  year's  return  (if 
such  return  was  for  a  taxable  year  of  12  months);  (2)  pays  80  per- 
cent of  the  tax  due  by  placing  his  income  on  an  annualized  basis; 
(3)  pays  an  amount  equal  to  90  percent  of  the  tax  due  using  current 
year's  tax  rates  applied  to  the  actual  income  prior  to  the  month  in 
which  the  installment  is  paid;  or  (4)  pays  an  amount  equal  to  the 
tax  computed  using  current  year's  rates  applied  to  the  facts  and 
law  applicable  to  the  preceding  year's  return.  A  criminal  penalty 
may  also  apply.  There  are  no  expressed  exceptions  to  the  criminal 
penalty. 

In  addition  to  paying  estimated  taxes  when  required,  individuals 
\  are  required  to  file  declarations  of  estimated  taxes.  There  is,  how- 
ever, no  penalty  for  failure  to  file  a  declaration. 

House  bill 

No  provision. 
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Senate  amendment 

Under  the  Senate  amendment,  any  individual  or  corporation 
that  fails  to  make  any  estimated  tax  payment  would  not  be  subject 
to  the  criminal  penalty  for  such  failure  if  the  civil  penalty  for  such 
failure  is  not  applicable  because  an  exception  to  the  civil  penalty 
applies. 

The  provision  would  be  effective  on  the  date  of  enactment. 
Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  In  ad- 
dition, the  conference  agreement  provides  that  no  civil  estimated 
tax  penalty  may  be  imposed  on  an  individual  if  the  individual  had 
no  tax  liability  for  the  preceding  taxable  year,  such  taxable  year 
was  a  taxable  year  of  12  months,  and  the  individual  was  a  U.S.  citi- 
zen or  resident  for  the  entire  year. 

The  requirement  for  filing  a  declaration  of  estimated  tax  is  ter- 
minated after  1982.  Other  provisions  of  law  will,  however,  continue 
to  function  as  if  such  declaration  were  filed.  In  addition,  the  re- 
quirement of  present  law  that  a  taxpayer  must  pay  100  percent  of 
each  installment  when  due  is  modified  to  require  payment  only  of 
an  amount  computed  by  taking  into  account  the  penalty  provisions. 

These  provisions  are  effective  for  taxable  years  beginning  after 
1982. 

t.  Special  rules  with  respect  to  certain  cash 

Present  law 
Overview 

In  the  usual  case,  the  Secretary  may  not  assess  and  may  not 
make  notice  and  demand  for  payment  of  any  tax  unless  he  follows 
certain  procedures  designed  to  allow  the  taxpayer  to  first  contest 
the  existence  and  amount  of  the  alleged  deficiency.  These  proce- 
dures include  written  notice  of  deficiency  followed  by  a  90-day 
period  (150  days  in  the  case  of  notices  to  persons  outside  the  United 
States)  during  which  the  taxpayer  may  petition  the  Tax  Court  for 
review  of  the  Secretary's  determination.  No  assessment  may  be 
made  until  after  this  90-day  period  has  expired  or  until  after  a  de- 
cision of  the  Tax  Court  is  final.  This  deficiency  procedure  need  not 
be  followed  when  the  Secretary  reasonably  believes  that  collection 
of  an  alleged  deficiency  will  be  jeopardized  by  delay.  In  such  a  case, 
the  Secretary  may  declare  jeopardy  and  immediately  assess  the 
tax,  or  may  (in  an  appropriate  case)  terminate  the  taxpayer's  tax- 
able year  and  assess  the  tax  due  for  that  taxable  period.  The  jeop- 
ardy and  termination  assessment  procedures  permit  immediate  as- 
sessment of  an  alleged  tax  deficiency  without  a  preassessment 
notice  of  deficiency. 

Both  the  jeopardy  and  termination  assessment  procedures  re- 
quire the  Secretary  to  determine  that  there  is  a  deficiency  in  tax 
and  that  the  collection  of  this  deficiency  is  in  jeopardy.  These  pro- 
cedures are  not,  therefore,  well  suited  to  cases  in  which  the  Secre- 
tary has  reason  to  believe  that  a  tax  is  owing  with  respect  to  an 
amount  of  property  (for  example,  cash),  but  cannot  determine  the 
proper  owner  of  such  property. 
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Jeopardy  assessment 

If  the  district  director  believes  that  the  assessment  and  collection 
of  a  deficiency  in  income,  estate,  gift  or  certain  excise  taxes  will  be 
jeopardized  by  delay,  he  may  assess  such  deficiency  and  demand  its 
immediate  payment  together  with  any  interest,  additional  amounts 
and  additions  to  tax  provided  for  by  law.  The  Secretary  may  rea- 
sonably believe  that  a  collection  of  a  tax  is  in  jeopardy  where,  for 
example,  the  taxpayer  designs  to  quickly  depart  from  the  United 
States  or  to  conceal  himself,  to  quickly  place  his  property  beyond 
the  reach  of  the  United  States,  or  the  taxpayer's  financial  solvency 
is  imperiled.  If  after  assessment,  notice,  and  demand  the  taxpayer 
fails  to  pay  the  assessed  amount,  the  Secretary  may  immediately 
enforce  collection,  subject  to  the  right  (described  below)  of  the  tax- 
payer to  stay  the  enforcement  proceedings  by  posting  a  bond. 

Collection  of  the  amount  assessed,  or  any  portion  thereof,  may  be 
stayed  by  the  taxpayer  by  filing  a  bond  with  the  Secretary  equal  to 
the  amount  with  respect  to  which  the  stay  is  desired.  In  such  a 
case  the  bond  must  be  conditioned  upon  the  payment  of  the 
amount  finally  determined  to  be  owing  when  due.  Generally,  if  as- 
sessment is  made  and  property  seized  for  collection  of  the  assessed 
amount,  the  property  may  not  be  sold  until  after  the  taxpayer  has 
an  opportunity  for  District  Court  review  of  the  reasonableness  of 
the  assessment  and  the  amount  thereof,  and  (if  applicable)  the  date 
on  which  a  Tax  Court  decision  is  final. 

Termination  assessment 

When  the  Secretary  finds  that  the  collection  of  income  tax  for 
the  current  or  immediately  preceding  taxable  year  is  in  jeopardy 
because  the  taxpayer  designs  quickly  to  depart  from  the  United 
States  or  to  remove  his  property  therefrom,  or  to  conceal  himself 
or  his  property,  or  to  do  any  other  act  tending  to  prejudice  proceed- 
ings to  collect  such  tax,  he  may  immediately  terminate  such  tax- 
able year,  and  assess  and  demand  any  deficiency  he  reasonably  be- 
lieves owing  with  respect  to  the  taxable  period  terminated.  A  ter- 
mination assessment  is  appropriate  with  respect  to  the  income  tax 
for  the  current  taxable  year  or  the  preceding  taxable  year,  but  not 
after  the  due  date  (with  extensions)  of  the  return  for  the  preceding 
taxable  year.  In  all  other  situations,  the  jeopardy  assessment  provi- 
i   sions  apply  and  the  termination  provision  does  not. 

In  the  case  of  the  current  taxable  year,  which  is  terminated 
under  the  termination  provision,  the  portion  of  the  current  taxable 
year  starting  on  the  first  day  of  the  current  taxable  year  and 
ending  on  the  determination  date,  is  treated  as  a  separate  taxable 
year.  The  taxpayer's  tax  for  the  period  (less  any  prior  termination 
assessments)  is  then  computed  and  assessed  and  notice  and  demand 
therefore  made.  Any  tax  collected  is  treated  as  a  payment  of  tax 
for  the  applicable  taxable  year. 

Judicial  review  of  assessment 

In  both  the  jeopardy  and  termination  assessment  cases,  the  tax- 
payer is  entitled  to  an  expedited  review  by  the  Secretary,  through 
the  district  director,  of  whether  the  determination  of  jeopardy  was 
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reasonable  under  the  circumstances  and  whether  the  amount  as- 
sessed and  demanded  was  appropriate  under  the  circumstances. 

After  review  by  the  district  director  the  taxpayer  is  also  entitled 
to  a  review  by  the  appropriate  United  States  District  Court.  In  the 
District  Court,  the  Secretary  has  the  burden  of  proving  that  the  de- 
termination of  jeopardy  was  reasonable  under  the  circumstances, 
while  the  taxpayer  has  the  burden  of  proof  with  respect  to  the 
amount  assessed.  This  review  procedure  is  directed  only  at  the  rea- 
sonableness of  the  jeopardy  assessment  and  the  amount  assessed. 
The  District  Court's  opinion  is  nonappealable,  and  is  not  a  determi- 
nation of  the  actual  existence  or  amount  of  any  deficiency  due 
from  the  taxpayer. 

In  making  their  respective  determinations,  the  district  director 
and  District  Court  may  both  refer  to  information  which  became 
available  after  the  assessment  is  made. 

The  taxpayer  is  also  entitled  to  a  separate  review  by  the  District 
Court  or  Tax  Court  of  the  actual  existence  of  any  tax  deficiency  on 
which  the  jeopardy  assessment  was  based. 

To  facilitate  this  review,  the  Commissioner  must  mail  a  notice  of 
deficiency  to  the  taxpayer  within  60  days  of  the  later  of  the  due 
date  of  the  taxpayer's  return  for  the  taxable  year  in  which  or  for 
which  the  termination  assessment  was  made  (with  extensions),  or 
the  date  the  taxpayer  files  such  return.  While  the  Secretary  may 
terminate  a  taxable  year  more  than  once,  he  need  not  send  out  the 
notice  of  deficiency  until  after  the  close  of  the  taxable  year. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

The  conference  agreement  adds  a  new  provision  designed  to  ex- 
pedite jeopardy  or  termination  assessments  in  cases  when  there  is 
no  known  owner  of  large  amounts  of  cash. 

The  current  termination  and  jeopardy  procedures  are  designed  to 
address  the  case  in  which  the  Secretary  reasonably  believes,  from 
all  the  circumstances,  that  a  deficiency  in  tax  is  owing  from  a  par- 
ticular taxpayer  and  that  the  collection  of  such  deficiency  is  in 
jeopardy.  It  is  unclear  under  present  law  whether  the  jeopardy  and 
termination  procedures  are  available  to  the  Secretary  when  cash  or 
its  equivalent  cannot  be  associated  with  any  particular  person  and 
the  Secretary  cannot,  therefore,  determine  a  deficiency  in  tax  or  its 
amount  for  an  identifiable  person. 

The  bill  provides  that  the  Secretary  can  presume  that  the  collec- 
tion of  an  amount  of  income  tax  is  in  jeopardy,  where  an  individual 
in  physical  possession  of  more  than  $10,000  of  cash  or  its  equiva- 
lent denies  ownership  of  the  cash  and  does  not  claim  that  such 
cash  belongs  to  another  person  the  identity  of  whom  is  readily  as- 
certainable by  the  Secretary  (and  who  acknowledges  ownership).  In 
such  a  case,  the  Secretary  may  presume,  for  purposes  of  the  jeop- 
ardy or  termination  assessment  provisions  (1)  that  such  cash  repre- 
sents gross  income  to  a  single  individual  for  the  taxable  year  of 
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possession  taxable  at  50  percent  rate,  and  (2)  that  the  collection  of 
the  tax  on  such  cash  would  be  jeopardized  by  delay.  The  Internal 
Revenue  Service  cannot  assess  on  the  same  cash  twice. 

Notice  with  respect  to  the  assessment  is  given  to,  and  the  right 
to  contest  the  assessment  is  vested  in,  the  person  found  in  posses- 
sion of  the  cash.  However,  the  true  owner  can  come  forward  and 
challenge  the  assessment  and  will  be  retroactively  substituted  for 
the  possessor  for  all  purposes  (including  establishing  lien  priorities) 
as  of  the  date  of  the  original  assessment.  In  addition,  the  true 
owner  will  continue  to  have  the  same  rights  as  exist  under  present 
law  to  recover  his  cash. 

The  terms  "cash"  and  "cash  equivalent"  include  cash,  foreign 
currency,  any  bearer  obligation  and  any  other  medium  of  exchange 
which  is  a  type  used  frequently  in  illegal  activities  and  specified  as 
a  cash  equivalent  by  the  Secretary  in  regulations.  In  the  usual 
case,  a  cash  equivalent  will  be  valued  at  its  fair  market  value, 
except  that  a  bearer  obligation  will  be  deemed  to  have  a  value 
equal  to  its  face  amount. 

This  provision  is  effective  the  day  after  the  date  of  enactment. 

u.  Special  procedures  for  third-party  summonses  and  third-party 
recordkeepers 

Present  law 

Under  present  law,  if  an  administrative  summons  is  served  on  a 
third-party  recordkeeper,  then  notice  of  the  summons  must  also  be 
given  to  the  person  whose  records  have  been  summoned  (i.e.,  the 
taxpayer).  The  taxpayer  can  stay  compliance  with  a  third-party 
summons  by  notifying  the  recordkeeper  in  writing  not  to  comply 
with  the  summons.  To  enforce  the  summons,  the  Secretary  must 
then  seek  an  order  of  a  United  States  District  Court  compelling 
compliance. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  amendment,  a  taxpayer  whose  records  are  summoned 
and  who  wishes  to  prevent  compliance  with  the  summons  by  the 
recordkeeper,  would  be  required  to  begin  a  civil  action  in  court  to 
quash  the  summons  not  later  than  the  20th  day  after  the  day 
notice  of  the  summons  is  given.  No  examination  of  the  summoned 
records  would  be  allowed  before  the  close  of  the  23rd  day  after 
notice  were  given,  or,  if  the  proceeding  to  quash  were  begun,  until 
the  court  so  orders.  As  under  current  law,  the  ultimate  burden  of 
persuasion  with  respect  to  his  right  to  enforce  the  summons  would 
remain  on  the  Secretary. 

The  bill  would  require  third-party  recordkeepers  to  proceed  to  as- 
j  semble  summoned  records  upon  receipt  of  the  summons  and  to  be 
prepared  to  produce  the  records  on  the  date  specified  for  their  ex- 
amination. Such  recordkeepers  would  be  entitled  to  reimbursement 
for  their  costs  under  section  7610  regardless  of  whether  the  sum- 
mons is  enforced. 
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The  provisions  would  apply  with  respect  to  summonses  initially 
served  after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  clarification  that  when  a  proceeding  to  quash  the  summons  is 
begun,  the  Secretary  may  also  examine  the  summoned  records  if 
the  taxpayer  whose  records  are  summoned  consents. 

v.  Limitation  on  use  of  administrative  summonses 

Present  law 

Under  present  law,  the  Secretary  may  issue  summonses  for  the 
purpose  of  determining  liability  for  taxes  due  under  the  internal 
revenue  laws  unless  the  Internal  Revenue  Service  has  institutional- 
ly abandoned  its  civil  tax  case. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  amendment,  the  Secretary  could  not  issue  any  sum- 
mons or  commence  any  action  to  enforce  a  summons  if  a  Justice 
Department  referral  were  in  effect  with  respect  to  the  person 
whose  tax  liability  is  in  issue.  The  amendment  would  provide  that 
the  purposes  for  which  an  administrative  summons  may  be  issued 
include  the  right  to  inquire  into  any  offense  connected  with  the  ad- 
ministration or  enforcement  of  the  Internal  Revenue  laws. 

This  provision  would  be  effective  the  day  after  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

w.  Withholding  on  pensions,  annuities,  and  certain  deferred 
income 

Present  law 

Under  present  law,  income  tax  generally  is  not  required  to  be 
withheld  on  pension  or  annuity  payments.  However,  a  recipient 
may  elect  to  have  tax  withheld  on  annuity  payments. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  payors  generally  will  be  re- 
quired to  withhold  tax  from  all  designated  distributions  (the  tax- 
able part  of  payments  made  from  or  under  a  pension,  profit-shar- 
ing, stock  bonus,  or  annuity  plan,  a  deferred  compensation  plan 
where  the  payments  are  not  otherwise  considered  wages,  an  IRA, 
or  a  commercial  annuity  contract  (whether  or  not  the  contract  was 
purchased  under  an  employer's  plan  for  employees)).  A  partial  sur- 
render of  an  annuity  contract  and  certain  loans  from  employee 
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plans  and  IRAs  will  also  be  considered  a  distribution  subject  to 
withholding.  The  withholding  rate  is  determined  by  the  nature  of 
the  distribution.  Tax  will  be  withheld  on  periodic  payments  in 
excess  of  $5,400,  under  the  wage  withholding  tables.  Tax  on  certain 
total  distributions  will  be  withheld  under  a  schedule  designed  to  re- 
flect the  special  tax  treatment  accorded  to  lump  sum  distributions, 
and  tax  on  other  non-periodic  distributions  will  be  withheld  at  a 
flat  10-percent  rate.  Withholding  will  be  required  with  respect  to 
payments  made  after  December  31,  1982,  unless  the  recipient  elects 
not  to  have  tax  withheld. 

In  general,  a  recipient  may  elect  (for  any  reason)  not  to  have  tax 
withheld,  except  that  a  recipient  of  a  total  distribution  may  elect 
out  only  to  the  extent  that  the  distribution  is  rolled  over  to  another 
eligible  retirement  plan.  An  election  is  generally  effective  for  the 
distribution  for  which  the  election  is  made,  except  that  an  election 
with  respect  to  periodic  payments  is  generally  effective  for  a  calen- 
dar year.  Thus,  an  election  not  to  have  tax  withheld  from  periodic 
payments  must  be  renewed  annually. 

In  addition,  the  amendment  generally  requires  that  payors  notify 
recipients  of  the  withholding  rules  and  their  rights  to  elect  out. 
With  respect  to  periodic  payments,  notice  must  be  provided  (1)  no 
earlier  than  6  months  and  not  later  than  2  months  before  making 
the  first  payment,  and  (2)  annually,  within  the  third  quarter  of  the 
calendar  year.  With  respect  to  other  payments,  notice  must  be  pro- 
vided no  later  than  the  time  of  distribution. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment except  that  (1)  a  recipient  may  elect  (for  any  reason)  not  to 
have  tax  withheld  from  any  distribution  (including  total  distribu- 
tions which  are  not  rolled  over  to  another  eligible  retirement  plan); 
(2)  an  election  with  respect  to  a  periodic  payment  is  effective  until 
revoked,  although  a  payor  would  still  be  required  to  provide  annual 
notice  of  a  participant's  right  to  make,  renew,  or  revoke  an  elec- 
tion, and  (3)  a  payor  of  a  periodic  payment  is  required  to  provide 
initial  notice  of  a  recipient's  right  to  make,  renew,  or  revoke  an 
election  no  earlier  than  six  months  before  and  no  later  than  the 
date  of  the  first  payment.  It  is  expected  that  the  notice  will  also 
advise  recipients  that  penalties  may  be  incurred  under  the  estimat- 
ed tax  payment  rules  if  the  payments  of  estimated  tax  are  not  ade- 
quate and  sufficient  tax  is  not  withheld  from  any  designated  distri- 
butions. 

As  under  the  Senate  amendment,  tax  would  generally  be  with- 
held on  periodic  payments  pursuant  to  the  recipient's  withholding 
certificate.  For  example,  a  married  recipient  whose  spouse  is  not  a 
wage  earner  would  not  be  subject  to  tax  on  periodic  distributions 
payable  at  an  annual  rate  of  up  to  $7,400  if  both  the  wage  earner 
and  his  spouse  were  at  least  age  65  and  a  withholding  certificate 
were  filed.  If  no  certificate  is  filed,  the  amount  withheld  will  be  de- 
termined by  treating  the  payee  as  a  married  individual  claiming 
three  withholding  exemptions.  Thus,  in  effect,  there  would  be  no 
withholding  on  pensions  payable  at  an  annual  rate  of  $5,400  or 
less. 
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Annuity  payments  and  other  distributions  under  the  Civil  Serv- 
ice Retirement  System  are  subject  to  the  income  tax  withholding 
rules.  The  conferees  intend  that  the  cost  of  administering  the  with- 
holding rules  will  be  borne  by  the  Civil  Service  Retirement  System. 

The  conferees  recognize  the  difficulty  some  payors  may  have  in 
immediately  complying  with  the  new  withholding  requirements  for 
annuity  payments.  Accordingly,  the  civil  and  criminal  penalties  for 
failure  to  withhold  tax  will  not  apply  to  any  failure  before  July  1, 
1983,  if  the  payor  made  a  good  faith  effort  to  withhold,  and  actual- 
ly withholds  from  any  subsequent  1983  payments  sufficient 
amounts  to  satisfy  the  pre-July  1983  requirements.  No  relief  is  pro- 
vided for  any  failure  to  timely  pay  over  any  amounts  that  are  in 
fact  withheld.  Also,  the  Secretary  is  authorized,  on  a  case-by-case 
basis,  to  exempt  payors  from  any  obligation  to  withhold  with  re- 
spect to  pre-July  1983  payments  if  the  payor  has  attempted  to 
comply  in  good  faith,  has  a  plan  to  assure  its  ability  to  comply  by 
July  1,  1983,  and  cannot  comply  on  January  1,  1983,  without  undue 
hardship.  If  such  a  waiver  of  the  withholding  obligations  is  grant- 
ed, the  payor  will  not  be  required  to  make  up  the  withholding  obli- 
gation out  of  post-June  1983  payments. 

x.  Pension  reporting  requirements 

Present  law 

Under  present  law,  distributions  under  a  tax-qualified  plan  or 
annuity  contract  are  required  to  be  reported  only  if  the  amount  in- 
cludible in  income  totals  $600  or  more  for  the  calendar  year.  Distri- 
butions from  an  IRA  are  required  to  be  reported  without  regard  to 
the  amount  of  the  distributions.  Penalties  generally  apply  to  any 
person  failing  to  file  a  required  report. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  for  reporting  of  necessary  infor- 
mation  by  employers  and  plan  administrators  of  plans  from  which  3 
designated  distributions  can  be  made  and  issuers  of  insurance  or  \; 
annuity  contracts  from  which  designated  distributions  can  be  j 
made.  The  form  and  manner  of  reporting  will  be  determined  under 
forms  or  regulations  prescribed  by  the  Secretary  of  the  Treasury. 
These  reports  are  to  be  made  to  the  Secretary,  to  the  participants 
and  beneficiaries,  and  to  such  other  persons  as  the  Secretary  may 
prescribe.  As  under  present  law,  penalties  apply  to  any  person  fail- 
ing to  file  any  required  report. 

The  provision  is  effective  for  calendar  years  beginning  after  De- 
cember 31,  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment.  In  addition,  the  conference  agreement  makes  it  clear  that  an 
exchange  of  insurance  contracts  under  which  any  designated  distri- 
bution may  be  made  (including  a  section  1035  tax-free  exchange)  is 
intended  to  be  a  reportable  event  even  though  no  designated  distri- 
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bution  occurs  in  the  particular  transaction.  Thus,  to  insure  proper 
reporting  of  any  designated  distributions  under  the  new  contract,  it 
is  anticipated  that,  under  regulations  to  be  issued  by  the  Secretary, 
the  issuer  of  the  contract  to  be  exchanged  will  be  required  to  pro- 
vide information  to  the  policyholder,  the  issuer  of  the  new  contract, 
and  such  other  persons  as  the  Secretary  may  require. 

y.  Pension  recordkeeping  requirements 

Present  law 

Under  present  law,  no  separate  penalty  is  imposed  for  failure  to 
maintain  a  data  base  sufficient  to  provide  required  reports. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  imposes  a  new  penalty  if  the  data  base 
needed  for  reports  is  not  maintained  whether  or  not  reports  are 
due  for  the  period  during  which  the  recordkeeping  failure  occurs. 
No  penalty  is  imposed  for  a  failure  to  meet  the  recordkeeping  rules 
when  the  failure  is  due  to  reasonable  cause  and  not  willful  neglect. 
Also,  no  penalty  is  imposed  for  a  recordkeeping  failure  that  is  due 
to  a  prior  failure  with  respect  to  which  the  penalty  has  already 
been  imposed,  or  which  occurred  before  1983,  if  all  reasonable  ef- 
forts have  been  made  to  correct  the  prior  failure.  The  recordkeep- 
ing penalties  are  effective  on  January  1,  1985. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

z.  Partial  rollovers  of  IRAs 

Present  law 

Under  present  law,  distributions  from  qualified  pension,  etc., 
plans  and  IRAs  are  eligible  for  tax-free  rollover  treatment.  Howev- 
er, inconsistent  rules  apply.  For  example,  distributions  from  an 
IRA  are  eligible  for  tax-free  rollover  treatment  only  if  the  entire 
amount  of  the  distribution  is  rolled  over  to  another  eligible  retire- 

i  ment  plan,  while  distributions  from  qualified  plans  are  eligible  for 
tax-free  rollover  treatment  to  the  extent  of  any  amount  so  trans- 

i  ferred. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  distributions  from  IRAs  are  eligi- 
ble for  tax-free  rollover  treatment  to  the  extent  that  the  distribu- 
i  tion  is  rolled  over  to  another  eligible  retirement  plan.  The  provi- 
sion applies  to  IRA  distributions  made  after  December  31,  1982. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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aa.  Foreign  investment  in  U.S.  real  property 
Present  law 

Under  legislation  enacted  in  December  of  1980,  foreign  investors 
in  certain  U.S.  real  property  interests  are  taxable  by  the  U.S.  on 
the  gain  realized  when  they  dispose  of  the  interest.  The  provisions 
are  enforced  through  complex  information  reporting.  The  legisla- 
tion overrides  certain  nonrecognition  provisions  of  the  Code  to 
insure  U.S.  taxation  of  the  gain. 

House  bill 

No  provision. 

Senate  amendment 

Taxation  of  foreign  investors  on  disposition  of  U.S.  real  property 
interests  would  be  enforced  through  withholding.  Purchasers  of 
U.S.  real  property  interests  from  foreign  owners,  and  certain  of 
their  agents,  would  be  required  to  withhold  a  portion  of  the  pur- 
chase price.  Protections  against  liability  are  provided  so  that  with- 
holding would  apply  only  if  the  purchaser  or  his  agent  had  actual 
knowledge  or  had  received  formal  notice  that  the  seller  was  for- 
eign. Agents  for  the  transferor  would  have  to  withhold  if  they  had 
knowledge,  reason  to  believe,  or  notice,  and  failed  to  notify  the 
transferee.  Withholding  would  not  apply  to  a  purchaser  buying  a 
principal  residence  for  $200,000  or  less,  or  to  sale  of  stock  on  an 
established  U.S.  market.  The  Secretary  could  reduce  or  eliminate 
withholding  on  request  in  certain  other  cases.  The  Secretary  is  au- 
thorized to  remove  current  reporting  obligations  that  are  not 
needed  because  of  withholding. 

The  provision  would  impose  withholding  for  amounts  paid  on  or 
after  30  days  after  enactment. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

bb.  Returns  with  respect  to  foreign  personal  holding  companies 

Present  law 

Certain  information  returns  are  required  of  officers,  directors, 
and  50-percent  U.S.  shareholders  of  companies  that  are  FPHC's  at 
year's  end.  Some  return  requirements  overlap.  Moreover,  staggered 
filing  dates  may  cause  repetitive  paperwork.  There  is  no  civil  pen- 
alty for  failure  to  file. 

House  bill 

No  provision. 

Senate  amendment 

The  Commissioner  would  be  given  flexibility  in  setting  due  dates 
and  waiving  duplicate  filings  for  foreign  personal  holding  company 
reports  and  returns.  The  amendment  also  makes  changes  in  report- 
ing requirements. 
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A  $1,000  civil  penalty  for  failure  to  file  a  proper  return  would  be 
imposed. 

The  provision  would  apply  to  taxable  years  of  foreign  corpora- 
tions beginning  after  the  date  of  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

cc.  Penalty  for  failure  to  furnish  information  returns  with  respect 
to  certain  foreign  corporations;  reporting  requirement  for 
corporations  controlled  by  foreign  persons 

Present  law 

When  a  taxpayer  fails  to  furnish  adequate  information  about  a 
foreign  corporation  he  controls,  he  is  subject  to  a  penalty  reducing 
the  relevant  foreign  tax  credit  by  10  percent.  Additional  penalties 
of  five  percent  of  the  credit  accrue  quarterly  on  continuing  failure. 
There  is  no  specific  statutory  reporting  requirement  for  a  U.S.  cor- 
poration (or  a  foreign  corporation  operating  in  the  United  States) 
that  is  controlled  by  a  foreign  person  and  that  enters  into  transac- 
tions with  related  parties. 

House  hill 

No  provision. 

Senate  amendment 

The  Senate  amendment  supplements  the  existing  penalty  by 
adding  an  alternative  flat  penalty  of  $1,000  per  tax  year  for  which 
failure  exists.  Ninety  days  after  notification  of  failure,  additional 
$1,000  penalties  accrue  every  30  days,  up  to  a  $24,000  maximum. 
Amounts  paid  under  the  flat  $1,000  penalty  reduce  amounts  due 
under  the  existing  penalty  reducing  the  foreign  tax  credit.  This 
provision  applies  to  annual  accounting  periods  ending  after  the 
date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  but 
adds  a  new  reporting  requirement  for  certain  foreign-controlled 
corporations.  In  general,  these  requirements  apply  both  to  U.S.  cor- 
porations and  to  foreign  corporations  engaged  in  trade  or  business 
in  the  United  States  ("reporting  corporations"),  but  only  if  they  are 
controlled  by  a  foreign  person  (defined  to  include  certain  posses- 
sions residents).  This  control  test  requires  reporting  if  at  any  time 
during  a  taxable  year  a  foreign  person  owns  50  percent  or  more  of 
the  stock  of  the  reporting  corporation  (either  by  value  or  by  voting 
power). 

The  reporting  corporation  must  furnish  certain  information 
about  any  corporation  that  (1)  is  a  member  of  the  same  "controlled 
group"  as  the  reporting  corporation  (a  group  that  generally  in- 
i  eludes  brother-sister  corporations  as  well  as  the  reporting  corpora- 
j  tion's  parent  and  subsidiaries),  and  that  (2)  has  any  transaction 
with  the  reporting  corporation  during  the  taxable  year.  The  infor- 
mation that  the  reporting  company  is  to  report  is  such  information 
as  the  Secretary  may  require  that  relates  to  the  related  company's 
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name,  its  principal  place  of  business,  the  nature  of  its  business,  the 
country  in  which  it  is  organized  and  in  which  it  is  resident,  its  rela- 
tionship with  the  reporting  corporation,  and  its  transactions  with 
the  reporting  corporation  during  the  year. 

The  conference  agreement  imposes  penalties  for  violation  of  this 
new  reporting  requirement  that  are  similar  to  the  Senate  amend- 
ment's new  supplemental  penalties  for  failure  to  supply  informa- 
tion under  the  existing  reporting  requirement  (relating  to  con- 
trolled foreign  corporations).  Reasonable  cause,  as  shown  to  the  sat- 
isfaction of  the  Secretary,  precludes  imposition  of  this  penalty. 

This  new  reporting  requirement  applies  to  taxable  years  begin- 
ning after  December  31,  1982. 

dd.  Access  to  records  and  persons  not  found  in  the  United  States 
Present  law 

Documents  held  abroad.— The  Code  specifically  confers  jurisdic- 
tion to  enforce  an  administrative  summons  only  when  a  U.S.  citi- 
zen or  resident  resides  or  is  found  in  a  U.S.  judicial  district.  There 
is  generally  no  procedure  to  require  timely  production  of  docu- 
ments held  abroad.  The  Commissioner  may  issue  summonses  to  ex- 
amine any  books,  papers,  records,  or  other  data  that  may  be  rele- 
vant or  material  to  a  tax  inquiry.  To  enforce  an  administrative 
summons,  the  Commissioner  must  show  that  (1)  the  investigation 
will  be  conducted  pursuant  to  a  legitimate  purpose,  (2)  the  inquiry 
may  be  relevant  to  that  purpose,  (3)  the  information  sought  is  not 
already  within  his  possession,  and  (4)  the  administrative  steps  re- 
quired by  the  Code  have  been  followed.  To  the  extent  that  a  sum- 
mons is  overbroad  it  is  invalid,  because  to  that  extent,  the  inquiry 
is  irrelevant  to  a  legitimate  purpose.  In  addition,  the  Secretary 
must  at  all  times  use  the  summons  authority  in  good  faith. 

Treaty  benefits. — The  Internal  Revenue  Code  generally  imposes  a 
30  percent  tax  on  the  gross  amount  of  certain  passive  income 
which  arises  from  U.S.  sources  and  is  paid  to  foreign  persons.  The 
30  percent  tax  on  such  gross  amounts  is  collected  by  withholding  at 
the  source.  The  person  required  to  withhold  the  tax  (the  "withhold- 
ing agent")  may  be  the  actual  payor  of  the  income  or  certain 
agents  of  the  payor,  such  as  banks  or  other  financial  intermediar- 
ies, which  have  control  over,  or  custody  of,  such  income. 

Tax  treaties  between  the  United  States  and  other  countries  com- 
monly provide,  on  a  reciprocal  basis,  for  reduced  rates  or  elimina- 
tion of  U.S.  tax  on  various  categories  of  passive  income  paid  to  resi- 
dents of  such  other  countries.  Generally,  under  current  regulations, 
a  foreign  recipient  of  U.S.  source  passive  income  may  obtain  a  re- 
duction or  elimination  of  U.S.  tax  on  such  income  under  an  appli- 
cable treaty  if  the  recipient  provides  the  payor  or  other  person 
having  control  of  such  income  with  a  completed  Internal  Revenue 
Service  Form  1001.  The  Form  1001  identifies  the  owner  of  the 
income,  states  the  character  of  the  income,  and  contains  a  state- 
ment that  the  recipient  qualifies  for  the  relevant  treaty  benefits. 
Regulations  prescribe  a  different  method,  the  "address  method/' 
for  obtaining  reduced  rates  of  withholding  tax  for  U.S.  source  divi- 
dends paid  to  foreign  persons  which  is  different  from  the  Form 
1001  procedure  that  applies  to  other  types  of  passive  income.  Under 
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the  address  method,  a  recipient  of  U.S.  source  dividends  who  has 
an  address  in  a  country  with  which  the  United  States  has  a  tax 
treaty  will,  with  limited  exceptions,  be  presumed  to  be  a  resident  of 
such  country  for  purposes  of  obtaining  reduced  rates  of  tax  on  divi- 
dends under  the  treaty.  The  pertinent  regulations  provide  that  the 
withholding  agent  may  withhold  on  dividends  at  the  reduced  treaty 
rates  in  reliance  upon  the  foreign  address  of  the  recipient  unless 
the  agent  has  knowledge  that  the  recipient  is  not  a  resident  of  the 
country  under  whose  treaty  the  reduced  rates  are  claimed. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  extends  the  jurisdiction  and  the  sum- 
mons power  of  the  United  States  District  Court  of  the  District  of 
Columbia  to  reach  U.S.  citizens  and  residents  not  present  in  the 
United  States. 

Conference  agreement 

Documents  held  abroad. — The  Conference  agreement  generally 
follows  the  Senate  amendment,  but  adds  certain  provisions.  The 
agreement  adds  a  formal  document  request  procedure  that  is  in- 
tended to  discourage  taxpayers  from  delaying  or  refusing  disclosure 
of  certain  foreign  based  information  to  the  Internal  Revenue  Serv- 
ice. 

The  Conference  agreement  provides  that  if  a  taxpayer  fails  to 
"substantially  comply"  with  a  "formal  document  request"  arising 
out  of  the  tax  treatment  of  any  item,  upon  motion  of  the  Secretary, 
any  court  having  jurisdiction  over  a  civil  proceeding  in  which  the 
tax  treatment  of  the  examined  item  is  at  issue  shall  prohibit  the 
introduction  into  evidence  by  the  taxpayer  of  any  "foreign-based 
documentation' '  covered  by  such  request,  unless  such  documenta- 
tion was  provided  to  the  Secretary  within  90  days,  or  a  later  date 
to  be  set  by  the  Secretary,  of  the  mailing  of  the  request. 

Whether  a  taxpayer  has  substantially  complied  with  a  formal 
document  request  will  depend  on  all  the  facts  and  circumstances. 
For  instance,  if  the  Internal  Revenue  Service  presents  a  taxpayer 
with  a  formal  document  request  for  10  items  and  the  taxpayer  pro- 
duces 9  of  them  but  fails  (without  reasonable  cause)  to  produce  the 
one  requested  document  that  appears  to  a  court  to  be  the  most  sig- 
nificant item,  a  court  may  decide  that  there  has  not  been  substan- 
tial compliance  and  exclude  all  of  the  items.  However,  when  the 
Service  issues  multiple  requests  in  the  course  of  an  audit,  and 
when,  for  example,  the  taxpayer  fails  to  comply  with  one  particu- 
lar request  for  only  one  document,  the  taxpayer's  timely  satisfac- 
tion of  other  requests  is  one  factor  (but  not  the  only  factor)  to  be 
considered  in  determining  whether  his  overall  compliance  has  been 
substantial.  If  overall  compliance  in  such  a  situation  has  been  sub- 
stantial, the  document  requested  but  not  supplied  could  be  admissi- 
ble. 

The  term  "foreign-based  documentation"  means  any  documenta- 
tion which  is  outside  the  United  States  and  which  may  be  relevant 
or  material  to  the  tax  treatment  of  an  examined  item.  It  includes 
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documents  held  by  a  foreign  entity  whether  or  not  controlled  by 
the  taxpayer.  The  term  "documentation"  includes,  but  is  not  limit- 
ed to,  books  and  records. 

The  term  "formal  document  request' '  means  any  request  (made 
in  the  course  of  an  audit  and  after  the  normal  request  procedures 
have  failed  to  produce  the  requested  documentation)  for  the  pro- 
duction of  foreign-based  documentation  which  is  mailed  by  regis- 
tered or  certified  mail  to  the  taxpayer  at  his  last  known  address 
and  which  sets  forth  the  time  and  place  for  the  production  of  the 
documentation,  a  statement  of  the  reason  the  documentation  previ- 
ously produced  (if  any)  is  not  sufficient,  a  description  of  the  docu- 
mentation being  sought,  and  the  consequences  to  the  taxpayer  of 
the  failure  to  produce  the  documentation.  The  normal  request  pro- 
cedures that  a  formal  document  request  must  follow  include  an  in- 
formation document  request.  The  conferees  do  not  intend  that  the 
formal  document  request  procedure  will  be  used  as  the  routine  be- 
ginning of  an  examination.  The  conferees  intend  that  the  Commis- 
sioner establish  procedures  for  administrative  review  of  proposed 
formal  document  requests  before  issuance.  The  Service  can  require 
in  its  request  that  foreign  documents  be  translated  into  English. 

The  sanction  of  nonadmissibility  does  not  arise  if  the  taxpayer 
establishes  that  the  failure  to  provide  the  documentation  as  re- 
quested by  the  Secretary  is  due  to  reasonable  cause.  In  determining 
whether  there  was  reasonable  cause  for  failure  to  produce,  a  court 
may  take  into  account  whether  the  request  is  reasonable  in  scope, 
whether  the  requested  documents  or  copies  thereof  are  available 
within  the  United  States,  and  the  reasonableness  of  the  requested 
place  of  production  within  the  United  States. 

The  fact  that  a  foreign  jurisdiction  would  impose  a  civil  or  crimi- 
nal penalty  on  the  taxpayer  (or  any  other  person)  for  disclosing  the 
requested  documentation  is  not  reasonable  cause.  Frequently,  tax- 
payers choose  to  operate  through  a  particular  country  because  of 
its  restrictive  nondisclosure  laws.  Even  so,  the  amendment's  preclu- 
sion of  the  use  of  foreign  nondisclosure  law  as  a  defense  is  narrow 
in  scope.  The  only  effect  of  the  preclusion  is  that  the  taxpayer 
cannot  introduce  at  trial  records  that  he  allegedly  could  not  earlier 
produce  on  audit. 

The  conferees  recognize  that  minority  status  can  prevent  a  tax- 
payer from  being  able  to  produce  certain  records  held  by  a  foreign 
entity.  However,  the  conferees  also  recognize  that  taxpayers  may 
seek  to  hide  behind  minority  status  to  avoid  production  of  records. 
Accordingly,  a  determination  of  whether  minority  status  is  reason- 
able cause  will  be  determined  by  the  facts  and  circumstances  of  the 
case. 

Reasonable  cause  may  excuse  delay  in  production.  For  example, 
a  requirement  of  translation  of  documents  into  English  may  not  be 
reasonably  possible  in  90  days. 

The  conference  agreement  provides  for  judicial  review  of  a 
formal  document  request  at  the  time  served.  Any  person  to  whom 
a  formal  document  request  is  mailed  has  the  right  to  begin  a  pro- 
ceeding to  quash  that  request  not  later  than  the  90th  day  after  the 
day  such  request  was  mailed.  In  this  proceeding,  the  taxpayer  may 
contend,  for  example,  that  all  or  part  of  the  documentation  re- 
quested is  not  relevant  to  the  tax  issue,  that  the  place  of  requested 
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production  within  the  United  States  is  unreasonable,  that  the  re- 
quested documents  or  copies  thereof  are  available  within  the 
United  States,  or  that  there  is  reasonable  cause  for  failure  to  pro- 
duce or  delay  in  production. 

The  reasonableness  of  a  demand  for  the  production  of  the  origi- 
nals of  foreign  documents  rather  than  copies  may  be  resolved  in  ju- 
dicial proceedings  to  quash  the  request.  If  the  foreign  country 
makes  it  impossible  to  remove  the  original  documents  requested, 
not  because  of  secrecy  laws  but,  for  example,  because  of  foreign  tax 
laws  or  laws  as  to  the  rights  of  creditors,  true  copies  may  be  suffi- 
cient. 

In  any  proceeding  to  quash,  the  Secretary  may  seek  to  compel 
compliance  with  the  request.  Jurisdiction  over  a  proceeding  to 
quash  is  retained  in  the  United  States  District  Court  for  the  dis- 
trict in  which  the  person  to  whom  the  formal  document  request  is 
mailed  resides  or  is  found.  If  that  person  resides  and  is  found  out- 
side the  United  States,  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia  has  jurisdiction. 

In  a  proceeding  to  quash,  as  under  the  current  rules  for  adminis- 
trative summonses,  the  Commissioner  has  the  burden  of  showing 
relevance  and  materiality  of  the  requested  records.  In  addition,  the 
Commissioner  must  show  that  the  investigation  will  be  conducted 
pursuant  to  a  legitimate  purpose,  that  the  information  sought  is 
not  already  within  his  possession,  and  that  the  administrative  steps 
required  by  the  Code  have  been  followed.  During  the  proceeding, 
the  running  of  the  90-day  period  for  compliance  with  a  formal  doc- 
ument request  is  suspended.  If  the  district  court  rules  against  the 
taxpayer,  the  taxpayer  may  appeal  the  court's  order  immediately. 

The  taxpayer  generally  has  90  days  from  the  day  of  mailing  to 
comply  with  a  formal  document  request.  However,  the  Secretary  or 
a  court  having  jurisdiction  over  a  motion  to  quash  the  request  may 
extend  the  period.  The  court  may  extend  the  period  in  response  to 
a  motion  to  quash  or  in  response  to  a  motion  to  extend  the  period 
that  is  not  part  of  a  motion  to  quash.  For  example,  a  court  could 
find  that  a  taxpayer  had  reasonable  cause  for  failure  to  produce  an 
item  within  90  days  and  set  a  later  date  for  production. 

Treaty  benefits. — In  addition,  the  conference  agreement  would  re- 
quire the  Secretary  to  establish  procedures  to  limit  treaty  benefits 
to  those  persons  who  are  justifiably  entitled  to  such  benefits.  The 
problem  is  particularly  acute  because  of  the  large  number  of 
income  tax  treaties  with  low  tax  bank  secrecy  jurisdictions.  Con- 
gress has  repeatedly  shown  its  concern  about  the  vulnerability  of 
the  treaty  system  to  manipulation.  In  June  of  this  year,  the  Sub- 
committee on  Commerce,  Consumer,  and  Monetary  Affairs  of  the 
House  Government  Operations  Committee  held  a  hearing  on  the 
use  of  foreign  addresses  by  U.S.  individuals  to  evade  tax  by  posing 
as  non-resident  aliens.  The  Subcommittee  on  Oversight  of  the 
House  Committee  on  Ways  and  Means  held  hearings  in  April  1980 
about  abuses  of  income  tax  treaties  and  in  April  1979  about  the 
abuse  of  offshore  tax  havens.  These  hearings  have  demonstrated 
that  substantial  amounts  of  passive  income,  which  would  be  tax- 
free  in  the  hands  of  foreigners,  finds  its  way  into  the  hands  of  U.S. 
persons  and  residents  of  nontreaty  countries  who  should  be  paying 
tax  on  it.  They  have  also  shown  concern  about  the  use  of  treaties 
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by  those  not  justifiably  entitled  to  their  benefits  (so-called  "treaty 
shopping"). 

The  Internal  Revenue  Service  and  Treasury  believe  that  the  cur- 
rent procedures  are  insufficient  for  insuring  that  U.S.  persons  do 
not  pose  as  foreigners  entitled  to  tax  treaty  benefits  and  that  for- 
eigners do  not  take  advantage  of  treaties  of  countries  of  which  they 
are  not  resident.  The  conferees  share  the  concerns  regarding  the 
improper  obtaining  of  treaty  benefits  and  agree  that  the  current 
procedures  are  insufficient.  The  address  system  of  withholding  of 
tax  on  U.S.  source  dividends  is  particularly  vulnerable  to  abuse. 
The  Form  1001  filing  procedure  which  applies  to  income  other  than 
dividends  is  similarly  subject  to  abuse  in  that  it  requires  a  person 
claiming  treaty  benefits  only  to  submit  an  unverified,  self-serving 
statement  to  a  withholding  agent,  who  is  entitled  to  rely  on  such 
statement  for  purposes  of  reducing  the  amount  of  tax  withheld. 

A  number  of  alternatives  to  the  present  enforcement  system 
exist,  including  the  adoption  of  a  refund  system  of  withholding  tax 
on  passive  income.  A  refund  system  would  require  withholding 
agents  to  withhold  U.S.  tax  at  the  statutory  30  percent  rate  on  all 
U.S.  source  passive  income  paid  to  foreign  persons,  regardless  of 
the  potential  application  of  a  treaty  provision  reducing  the  30  per- 
cent rate  or  eliminating  the  tax  altogether.  The  foreign  recipient 
who  claims  treaty  benefits  would  then  be  required  to  file  a  claim 
for  a  refund  on  an  annual  tax  return.  Supportive  documentation 
would  be  required. 

Another  approach,  the  "certification  system,"  would  require  the 
foreign  recipient  to  file  a  certificate  of  residence  from  the  compe- 
tent authority  of  the  country  whose  treaty  benefits  are  being 
sought. 

The  conference  agreement  requires  the  Secretary  to  consider  the 
refund  system  and  the  certification  system  as  methods  of  limiting 
treaty  benefits  to  those  persons  entitled  to  them.  The  Secretary  is 
not  limited  to  consideration  of  these  methods;  he  should  consider 
other  methods  as  well.  In  developing  such  procedures  to  prevent 
abuse  the  Secretary  should  consider  the  extent  to  which  any  proce- 
dures would  prevent  abuse,  the  administrability  of  such  procedures 
(including  the  ability  of  U.S.  treaty  partners  to  provide  coopera- 
tion), any  negative  effect  on  investment  in  the  U.S.  by  foreign  per- 
sons which  could  be  caused  by  increased  costs  of  complying  with 
the  procedures,  and  the  effect  on  U.S.  investment  abroad  should 
U.S.  treaty  partners  apply  a  similar  method  to  that  utilized  by  the 
United  States. 

The  provisions  would  require  the  Secretary  to  establish  proce- 
dures, as  described  above,  within  two  years  of  the  date  of  enact- 
ment. 

ee.  Authority  to  delay  date  for  filing  certain  returns  relating  to 
foreign  corporations  and  trusts 

Present  Law 

Acquisition  of  a  5-percent  interest  (or  an  additional  5-percent  in- 
terest) in  a  foreign  corporation  or  the  creation  of  or  transfer  of 
property  to  a  foreign  trust  causes  a  U.S.  person  to  have  to  file  an 
information  return.  Beginning  service  as  an  officer  or  director  of  a 
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foreign  corporation  creates  a  similar  requirement.  The  returns  are 
due  90  days  after  the  triggering  events. 

House  bill 

No  provision. 

Senate  amendment 

The  Commissioner  would  be  given  flexibility  to  delay  the  date  for 
reporting  of  certain  transactions  relating  to  foreign  corporations 
and  foreign  trusts  beyond  the  current  due  date. 

The  provision  would  apply  to  returns  filed  after  the  date  of  en- 
actment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

ff.  Technical  amendment  to  section  905(c) 

Present  laic 

The  last  sentence  of  section  905(c)  appears  to  provide  that  inter- 
est on  a  U.S.  tax  underpayment  triggered  by  a  refund  of  foreign 
taxes  begins  to  run  before  receipt  of  the  refund.  Other  Code  provi- 
sions begin  the  running  of  interest  on  receipt  of  the  refund  and 
provide  a  penalty  for  failure  to  report  a  refund. 

House  bill 

No  provision. 

Senate  amendment 

The  last  sentence  of  section  905(c)  would  be  eliminated.  This  pro- 
vision would  be  effective  for  all  years. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

gg.  Daily  compounding  of  interest 

Present  law 

Under  present  law,  interest  payable  to  or  by  the  United  States 
under  the  internal  revenue  laws  is  not  compounded. 

House  bill 

No  provision. 

Senate  amendment 

All  interest  payable  under  the  internal  revenue  laws  would  be 
compounded  daily.  The  change  would  also  affect  any  other 
amounts  computed  by  reference  to  the  interest  rate  provided  for  in 
the  Code. 

This  compounding  requirement  would  apply  to  interest  accruing 
after  December  31,  1982,  on  amounts  (including  interest)  remaining 
unpaid  after  that  date. 
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Conference  agreement 

The  Conference  agreement  follows  the  Senate  amendment  except 
that  daily  compounding  is  not  required  for  purposes  of  the  penal- 
ties on  failure  to  pay  estimated  taxes.  In  a  case  in  which  the  princi- 
pal portion  of  an  obligation  is  satisfied,  and  interest  remains  out- 
standing, such  interest  will,  of  course,  be  compounded. 

hh.  Semi-annual  determination  of  rate  of  interest 

Present  law 

Under  present  law,  the  rate  of  interest  paid  on  underpayments, 
overpayments,  and  for  certain  other  purposes  under  the  internal 
revenue  laws  is  determined  once  a  year  based  on  September's  aver- 
age predominant  prime  rate. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  amendment,  interest  rates  would  be  redetermined 
twice  a  year  on  the  basis  of  the  average  adjusted  prime  rate 
charged  by  commercial  banks  during  the  six-month  period  ending 
September  30  (effective  January  1  of  the  succeeding  calendar  year), 
and  March  31  (effective  July  1  of  the  same  calendar  year). 

The  amendment  would  be  effective  for  adjustments  taking  effect 
after  December  31,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

ii.  Restrictions  on  payment  of  interest  for  certain  periods 

Present  law 

In  general,  under  present  law,  interest  on  refunds,  credits,  and 
offsets  runs  from  the  date  of  overpayment  or  (in  the  case  of  a 
credit)  to  the  due  date  of  the  amount  against  which  the  credit  is 
taken.  An  overpayment  resulting  from  a  net  operating  loss  carry- 
back, net  capital  loss  carryback,  or  credit  carryback  is  treated  as 
having  occurred  at  the  close  of  the  year  in  which  the  carryback 
arose. 

In  the  case  of  an  underpayment  of  tax,  interest  runs  from  the 
last  date  prescribed  for  payment  of  the  tax  without  regard  to  ex- 
tensions, to  the  date  the  tax  is  paid.  If  there  is  an  underpayment  of 
tax  for  any  taxable  year,  and  the  amount  of  the  underpayment  is 
reduced  by  reason  of  the  carryback  of  a  net  operating  loss,  net  cap- 
ital loss,  or  because  of  the  increase  in  any  credit  for  the  taxable 
year  because  of  a  credit  carryback  from  another  taxable  year,  such 
reduction  is  not  effective  for  any  period  prior  to  the  last  day  of  the 
taxable  year  in  which  the  net  operating  loss,  the  net  capital  loss,  or 
credit  carryback  arises. 

House  bill 
No  provision. 
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Senate  amendment 

Under  the  Senate  amendment,  the  general  rule  with  respect  to 
the  payment  of  interest  on  overpayments  is  unchanged  when  the 
credit  or  refund  is  claimed  in  a  timely  filed  return.  However,  when 
the  return  is  late  because  it  is  filed  after  the  due  date  (determined 
with  regard  to  extensions)  no  interest  is  payable  on  the  overpay- 
ment for  any  period  prior  to  the  date  on  which  the  return  is  filed. 
For  this  purpose,  and  for  purposes  of  determining  whether  a 
refund  has  been  made  within  45  days  after  the  return  is  filed,  no 
return  is  treated  as  filed  until  filed  in  processible  form. 

Under  the  Senate  amendment,  an  overpayment  due  to  a  net  op- 
erating loss  or  a  net  capital  loss  carryback,  or  a  credit  carryback  is 
deemed  not  to  arise  before  the  application  for  tentative  carryback 
adjustment  is  made,  or  the  claim  for  credit  or  refund  is  filed  with 
respect  to  such  overpayment. 

Conference  agreement 

Due  to  considerations  relating  to  the  treatment  of  offsets  (for  ex- 
ample, in  audit  situations)  the  conferees  decided  to  revise  the  provi- 
sions of  the  Senate  amendment  dealing  with  restrictions  on  pay- 
ments of  interest  on  certain  refunds.  Under  the  agreement  an  over- 
payment resulting  from  a  net  operating  loss  carryback,  a  net  capi- 
tal loss  carryback,  or  credit  carryback  would  be  treated  as  having 
occurred  on  the  due  date  (without  extensions)  of  the  return  for  the 
year  in  which  the  carryback  arose.  In  the  case  of  a  refund,  the 
return  for  the  loss  year  would  be  treated  as  not  filed  prior  to  the 
time  the  claim  for  refund  therefor  is  filed.  Under  the  conference 
agreement,  no  interest  would  be  paid  on  a  refund  claimed  on  a  late 
return  if  the  refund  is  made  within  90  days  after  the  return  is 
filed. 

Conforming  amendments  would  be  made  in  the  rules  relating  to 
interest  on  underpayments. 

Under  the  bill,  for  purposes  of  the  payment  of  interest  on  over- 
payments, a  return  would  not  be  treated  as  filed  until  it  is  filed  in 
processible  form. 

The  provisions  regarding  late  returns  and  processible  returns 
would  be  effective  for  returns  filed  after  the  30th  day  after  the  date 
of  enactment.  The  provision  regarding  interest  overpayments  due 
to  carrybacks  would  be  applicable  to  interest  accruing  30  days  after 
enactment. 

jj.  Disallowing  deductions  for  drug  dealing 
Present  law 

Ordinary  and  necessary  trade  or  business  expenses  are  generally 
deductible  in  computing  taxable  income.  The  Code  makes  certain 
otherwise  ordinary  and  necessary  expenses  incurred  in  a  trade  or 
business  nondeductible  in  computing  taxable  income.  These  nonde- 
ductible expenses  include  fines,  illegal  bribes  and  kickbacks,  and 
certain  other  illegal  payments. 

House  bill 
No  provision. 
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Senate  amendment 

All  deductions  and  credits  for  amounts  paid  or  incurred  in  the 
illegal  trafficking  in  drugs  listed  in  the  Controlled  Substances  Act 
would  be  disallowed. 

This  provision  would  be  effective  for  amounts  paid  or  incurred 
after  the  date  of  enactment  in  taxable  years  ending  after  the  date 
of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

kk.  Internal  Revenue  Service  staff  increases 

Present  law 

Public  Law  97-92  enables  the  Internal  Revenue  Service  to  main- 
tain an  average  of  85,363  positions  during  fiscal  year  1982.  The  Ad- 
ministration's budget  request  for  fiscal  year  1983  includes  a  net  in- 
crease in  Internal  Revenue  Service  manpower  of  3,310  average  po- 
sitions. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  contains  a  sense  of  the  Congress  resolu- 
tion that  additional  funds  be  appropriated  to  the  Internal  Revenue 
Service  pursuant  to  the  Administration's  request  for  fiscal  year 
1983  and  that  additional  funds  be  provided  in  future  years  for  the 
Internal  Revenue  Service  sufficient  to  collect  additional  tax  rev- 
enues of  at  least  $1  billion  in  fiscal  year  1984  and  $2  billion  in 
fiscal  year  1985. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
11.  Reports  on  forms 

Present  law 
No  provision. 

House  bill 
No  provision. 

Senate  amendment 

The  Secretary  is  required  to  study  and  report  to  Congress,  no 
later  than  June  30,  1983,  on  methods  of  modifying  the  design  of  the 
forms  used  by  the  Internal  Revenue  Service  to  achieve  greater  ac- 
curacy in  the  reporting  of  income  and  the  matching  of  information 
reports  and  returns  with  the  actual  income  tax  returns. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


3.  Tax  treatment  of  partnership  items 
Present  law 

For  income  tax  purposes,  partnerships  are  not  taxable  entities. 
Instead,  a  partnership  is  a  conduit,  in  which  the  items  of  partner- 
ship income,  deduction,  and  credit  are  allocated  among  the  part- 
ners for  inclusion  in  their  respective  income  tax  returns. 

Partnerships  are  required  to  file  an  annual  information  return 
setting  forth  the  partnership  income,  deductions,  and  credits, 
names  and  addresses  of  the  partners,  each  partner's  distributive 
share  of  these  items,  and  certain  other  information  required  by  the 
regulations.  A  penalty  is  imposed  on  the  partnership  for  each 
month  (not  to  exceed  5  months),  that  a  partnership  return  is  late 
or  incomplete.  The  amount  of  penalty  for  each  month  is  $50  multi- 
plied by  the  total  number  of  partners  in  the  partnership  during  the 
partnership's  taxable  year. 

Since  a  partnership  is  a  conduit  rather  than  a  taxable  entity,  ad- 
justments in  tax  liability  may  not  be  made  at  the  partnership  level. 
Rather,  adjustments  are  made  to  each  partner's  income  tax  return 
at  the  time  that  return  is  audited.  A  settlement  agreed  to  by  one 
partner  with  the  Internal  Revenue  Service  is  not  binding  on  any 
other  partner  or  on  the  Service  in  dealing  with  other  partners. 
Similarly,  a  judicial  determination  of  an  issue  relating  to  a  part- 
nership item  generally  is  conclusive  only  as  to  those  partners  who 
are  parties  to  the  proceeding. 

The  Code  provides  a  period  of  limitations  during  which  the  IRS 
can  assess  a  tax  or  a  taxpayer  may  file  a  claim  for  refund.  General- 
ly, the  period  is  3  years  from  the  date  the  tax  return  is  filed  (if 
filed  before  the  due  date,  the  due  date  is  treated  as  the  date  filed). 
If  more  than  25  percent  of  the  gross  income  is  omitted  from  a 
return,  the  statutory  period  for  assessment  is  6  years.  In  the  case 
of  a  partnership,  the  income  tax  return  of  each  of  the  partners 
begins  that  individual  partner's  period  of  limitations.  Except  in  the 
case  of  Federally  registered  partnerships,  the  date  of  filing  of  the 
partnership  return  does  not  affect  the  individual  partner's  period 
of  limitations.  In  order  to  extend  the  period  of  limitations  with  re- 
spect to  partnership  items,  the  IRS  is  required  to  obtain  a  consent 
for  extension  of  the  statute  of  limitations  from  each  of  the  part- 
ners— not  the  partnership.  Generally,  an  agreement  to  extend  the 
period  of  limitations  relates  to  all  items  on  the  return  of  the  part- 
ner who  consented  to  the  extension. 

The  application  of  the  partnership  return  filing  requirement  to 
certain  foreign  based  partnerships  with  U.S.  partners  is  unclear. 
There  is  no  express  requirement  that  a  U.S.  person  report  the  ac- 
quisition or  disposition  of  an  interest  in  a  foreign  partnership. 

Windfall  profit  tax. — Under  present  law,  taxable  crude  oil  which 
would  otherwise  be  treated  as  produced  by  a  partnership,  is  allo- 

(599) 


600 


cated  among  the  partners  of  the  partnership  according  to  their 
income  interest.  Each  partner  to  whom  crude  oil  is  allocated  under 
this  rule  is  treated  as  the  producer  of  such  crude  oil.  Since  each 
partner  is  treated  as  the  producer  of  an  allocable  share  of  the  part- 
nership's production  of  crude  oil,  the  partnership  must  report  suffi- 
cient details  to  permit  their  partners  to  compute  their  allocable 
share  of  the  windfall  profit  tax  on  partnership's  crude  oil  produc- 
tion. In  addition,  each  partner  generally  will  certify  his  status  to 
the  partnership  when  such  status  is  relevant  to  any  special  tax 
treatment,  such  as  lower  rates  for  independent  producers  or  an  ex- 
emption based  upon  the  identity  of  the  producer,  so  that  first  pur- 
chasers can  compute  the  proper  withholding  of  windfall  profit 
taxes. 

House  hill 

No  provision. 

Senate  amendment 

The  Senate  amendment  contains  a  number  of  provisions  de- 
signed to  promote  increased  compliance  and  more  efficient  admin- 
istration of  the  tax  laws. 

Conference  agreement 

a.  In  general 

Under  the  conference  agreement,  the  tax  treatment  of  items  of 
partnership  income,  loss,  deductions,  and  credits  will  be  deter- 
mined at  the  partnership  level  in  a  unified  partnership  proceeding 
rather  than  in  separate  proceedings  with  the  partners. 

Except  as  otherwise  provided  in  subchapter  C  of  Chapter  63  as 
added  by  the  conference  agreement,  the  tax  treatment  of  any  part- 
nership item  is  to  be  determined  at  the  partnership  level.  New 
rules  are  adopted  which  govern  the  determination  of  the  treatment 
of  partnership  items  and  resulting  adjustments,  both  at  the  admin- 
istrative and  judicial  levels. 

b.  Administrative  proceedings 

Consistency  requirement 

Under  the  conference  agreement,  each  partner  is  required  to 
treat  partnership  items  on  his  return  consistently  with  the  treat- 
ment on  the  partnership  return.  Where  treatment  is,  or  may  be, 
inconsistent  (or  no  partnership  return  is  filed),  the  consistency  re- 
quirement is  waived  if  a  statement  is  filed  by  the  partner  identify- 
ing the  inconsistency.  Similarly,  the  consistency  requirement  may 
be  waived  at  the  partner's  election  if  the  partner  establishes  to  the 
satisfaction  of  the  Secretary  that  the  return  treatment  of  an  item 
was  consistent  with  an  incorrect  schedule  furnished  the  partner  by 
the  partnership. 

Failure  to  satisfy  the  consistency  requirement,  if  not  waived,  will 
result  in  an  adjustment  to  conform  the  treatment  of  the  item  by 
the  partner  with  its  treatment  on  the  partnership  return.  Any  ad- 
ditional tax  resulting  from  such  computational  adjustment  will  be 
assessed  without  either  the  commencement  of  a  partnership  pro- 
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ceeding  or  notification  to  the  partner  that  the  inconsistent  item 
will  be  treated  as  a  nonpartnership  item. 

Notice  requirements 

Each  partner  whose  name  and  address  is  furnished  to  the  Secre- 
tary will  receive  notice  of  the  commencement  of  a  partnership 
level  audit  as  well  as  notice  of  the  final  partnership  administrative 
adjustment  (FPAA),  provided  sufficient  information  is  furnished  to 
the  Secretary  (at  least  30  days  before  any  such  notice  is  mailed  to 
the  tax  matters  partner)  to  enable  the  Secretary  to  determine  that 
the  partner  is  entitled  to  the  notice.  An  exception  to  the  notice  re- 
quirement is  made  for  anyone  with  a  less  than  one-percent  interest 
in  the  profits  of  a  partnership  with  more  than  100  partners.  How- 
ever, a  group  having  an  interest  in  the  aggregate  of  5  percent  or 
more  in  partnership  profits  may  designate  a  member  of  the  group 
as  a  notice  partner  to  receive  notice  on  behalf  of  the  group.  Other- 
wise, the  notice  furnished  the  tax  matters  partner  (TMP)  is  treated 
as  notice  to  these  small  partners. 

In  providing  notices,  the  Secretary  may  use  the  names,  address- 
es, and  profits  interests  shown  on  the  partnership  return  or  may 
use  other  information  furnished  by  the  TMP  or  other  person  pursu- 
ant to  regulations. 

The  TMP  is  the  general  partner  so  designated  pursuant  to  regu- 
lations or,  in  the  absence  of  such  designation,  the  partner  with  the 
largest  profits  interest  in  the  partnership  at  the  end  of  the  year  in- 
volved (in  the  event  there  are  several  partners  so  qualifying,  the 
one  whose  name  would  appear  first  in  an  alphabetical  listing  is  se- 
lected). Otherwise,  the  TMP  will  be  selected  by  the  Secretary.  Since 
the  identity  of  the  TMP  may  not  be  known  to  the  Secretary,  mail- 
ing of  any  notice  in  care  of  the  tax  matters  partner  at  the  address 
where  the  partnership  business  is  carried  on  will  constitute  mail- 
ing of  the  notice  for  purposes  of  determining  whether  other  re- 
quirements imposed  on  the  Secretary  are  complied  with  or  whether 
any  action,  such  as  mailing  notices  to  other  partners,  is  timely 
taken. 

If  the  information  furnished  the  Secretary  is  sufficient,  the 
names,  addresses,  and  profits  interests  of  persons  with  profits  inter- 
ests in  the  partnership  through  one  or  more  pass-through  partners 
will  be  used  with  respect  to  such  profits  interests  in  lieu  of  the 
names,  addresses,  and  profits  interests  of  the  pass-through  part- 
ners. 

Notice  partners  are  entitled  to  have  notice  of  the  partnership 
proceeding  mailed  to  them  at  least  120  days  before  the  notice  of  the 
FPAA  is  mailed  to  the  TMP  and  to  have  the  notice  of  the  FPAA 
mailed  to  them  not  later  than  60  days  after  such  notice  is  mailed  to 
the  TMP.  Notice  partners  for  this  purpose  include  partners  with  a 
less  than  one-percent  interest  in  profits  (in  partnerships  with  over 
100  partners),  and  the  notice  requirement  as  to  such  partners  is 
satisfied  by  notice  to  the  TMP,  or  if  such  partner  is  a  member  of  a 
5-percent  or  greater  group,  by  notice  to  the  designated  member  of 
such  group. 
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Late  notification 

If,  when  notice  of  the  proceeding  is  mailed  to  any  partner,  the 
period  within  which  to  commence  a  judicial  proceeding  to  redeter- 
mine the  FPAA  has  expired  without  commencement  of  such  a  pro- 
ceeding, or  if  any  court  decision  has  became  final,  the  partner  may 
elect  to  have  such  determination,  such  court  decision,  or  a  settle- 
ment agreement  entered  into  with  another  partner  with  respect  to 
the  same  partnership  year  apply.  If  the  partner  does  not  so  elect, 
all  partnership  items  will  be  treated  as  nonpartnership  items  in  de- 
termining his  liability.  If  administrative  or  judicial  proceedings 
have  not  terminated  but  the  notice  of  the  proceeding  is  untimely, 
the  partner  will  be  a  party  to  the  proceedings  unless  he  elects  to 
have  the  terms  of  a  settlement  with  any  other  partner  applied  to 
him  or  to  have  all  partnership  items  treated  as  nonpartnership 
items. 

Other  notice  requirements 

Only  one  notice  of  FPAA  may  be  mailed  to  a  partner  for  any  one 
year  of  a  partnership  in  the  absence  of  fraud,  malfeasance,  or  a 
misrepresentation  of  a  material  fact. 

To  the  extent  provided  in  regulations,  the  TMP  will  be  required 
to  keep  partners  informed  of  all  administrative  and  judicial  pro- 
ceedings. Notices  received  by  pass-through  partners  must  be  for- 
warded within  30  days  to  persons  holding  an  interest  in  partner- 
ship profits  or  losses  through  the  pass-through  partner.  The  respon- 
sibility for  forwarding  such  notices  is  on  the  TMP  of  any  pass- 
through  partner  which  is  itself  a  partnership.  It  is  intended  that  no 
obligation  will  be  imposed  on  the  TMP  with  respect  to  partners 
wishing  to  be  informed  about  routine  or  minor  events. 

All  partners  have  a  right  to  participate  in  the  partnership  pro- 
ceeding but  may  waive  such  rights  and  any  restrictions,  such  as  a 
restriction  on  assessment,  on  the  Secretary.  The  place  and  time  of 
meetings  and  other  events  involving  the  Internal  Revenue  Service 
will  be  determined  by  Service  representatives  and  the  TMP. 

Settlements 

Settlement  agreements  in  the  absence  of  fraud,  are  binding  on 
the  Secretary  and  partners  participating  in  the  settlement,  except 
as  the  settlement  may  otherwise  provide.  Indirect  partners,  unless 
properly  identified  as  required  by  the  statute,  will  be  bound  by  set- 
tlements entered  into  by  the  pass-through  partner.  The  Secretary 
must  offer  to  any  partner  who  so  requests  settlement  terms  that 
are  consistent  with  the  settlement  with  any  other  partner.  Except 
where  notice  to  a  partner  of  the  proceeding  was  not  timely,  a  re- 
quest for  such  settlement  terms  must  be  made,  with  respect  to  any 
settlement  entered  into  before  mailing  a  notice  of  FPAA  to  the 
TMP,  before  the  expiration  of  150  days  after  such  mailing. 

The  TMP  may  enter  into  a  settlement  on  behalf  of,  and  binding 
upon,  less  than  one-percent  profits  partners,  in  partnerships  with 
over  100  partners,  who  are  not  members  of  a  notice  group.  Howev- 
er, any  such  partner  may  file  a  statement  within  the  time  pre- 
scribed by  the  Secretary  providing  that  the  TMP  does  not  have  au- 
thority to  settle  on  behalf  of  such  partner.  No  partner  other  than 
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the  TMP  (and  other  than  a  pass-through  partner  with  respect  to 
indirect  partners)  may  bind  any  other  partner  with  respect  to  a  set- 
tlement agreement. 

Assessment  of  tax 

Any  deficiency  resulting  from  an  administrative  determination 
generally  may  not  be  assessed  until  150  days  after  mailing  the 
notice  of  FPAA  to  the  TMP,  or  if  within  the  150-day  period  a  Tax 
Court  proceeding  is  commenced,  until  the  decision  in  such  proceed- 
ing has  become  final.  Any  action  to  assess  or  collect  the  tax  in  vio- 
lation of  this  restriction  may  be  enjoined  in  the  proper  court. 

If  a  timely  court  proceeding  is  not  commenced,  the  deficiency  as- 
sessed against  any  partner  with  respect  to  partnership  items  affect- 
ed by  a  FPAA  may  not  exceed  the  amount  determined  in  accord- 
ance with  such  adjustment. 

c.  Judicial  review  of  FPAA 

Commencement  of  action 

The  TMP,  within  90  days  after  the  mailing  of  the  notice  of 
FPAA,  may  file  a  petition  for  readjustment  of  partnership  items  in 
the  Tax  Court,  the  district  court  of  the  United  States  for  the  dis- 
trict in  which  the  partnership's  principal  place  of  business  is  locat- 
ed, or  the  Claims  Court.  During  such  90-day  period,  no  other  part- 
ner may  file  a  petition  for  judicial  review. 

If  the  TMP  does  not  file  a  petition,  any  notice  partner  or  5-per- 
cent group  with  an  interest  in  the  outcome  may  within  60  days  fol- 
lowing such  90-day  period,  file  a  petition  with  any  of  the  courts  in 
which  the  TMP  may  file  a  petition.  Only  one  proceeding  may  go 
forward.  The  first  action  filed  in  the  Tax  Courts  will  establish  juris- 
diction or,  if  no  petition  is  filed  with  the  Tax  Court,  the  first  action 
filed  in  either  of  the  other  courts  will  go  forward.  Other  actions 
will  be  dismissed.  The  TMP  may  intervene  in  an  action  brought  by 
another  partner. 

Right  to  participate 

Each  partner  with  an  interest  in  the  outcome  shall  be  treated  as 
a  party  to  the  action  and  will  be  allowed  by  the  court  to  participate 
in  the  action.  A  partner  does  not  have  an  interest  in  the  outcome 
after  partnership  items  as  to  such  partner  become  nonpartnership 
items  (under  sec.  6231(b)),  or  the  period  for  assessment  with  respect 
to  partnership  items  of  such  partner  has  expired. 

Deposit  requirement  where  action  in  district  court  or  Claims 
Court 

As  a  condition  to  filing  a  petition  in  either  the  appropriate  dis- 
trict court  or  the  Claims  Court,  the  partner  filing  the  petition  (in- 
cluding each  member  of  a  5-percent  group  which  files  a  petition) 
must  deposit  with  the  Secretary  the  amount  by  which  such  part- 
ner's tax  liability  would  be  increased  if  treatment  of  partnership 
items  on  the  partner's  return  were  made  consistent  with  the  part- 
nership return  as  adjusted  by  the  FPAA.  The  court  may  by  order 
determine  that  this  jurisdictional  requirement  is  satisfied  if  a  good 
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faith  effort  to  comply  was  made  and  any  shortfall  in  the  amount 
required  to  be  deposited  is  timely  corrected. 

The  amount  required  to  be  deposited  will  be  refunded  upon  re- 
quest of  the  depositing  partner  if  jurisdiction  to  proceed  is  estab- 
lished in  the  Tax  Court.  "However,  if,  upon  expiration  of  the  150 
day  filing  period,  no  Tax  Court  petition  is  filed,  the  Secretary  may 
assess  any  deficiency  of  the  depositing  partner  resulting  from  the 
FPAA  and  apply  such  deficiency  against  the  deposited  amount. 
Likewise,  the  Secretary  may  assess  and  collect  any  deficiencies  of 
other  partners  resulting  for  the  FPAA  if  jurisdiction  is  established 
in  the  District  Court  or  Claims  Court  pending  a  decision  on  the 
merits.' ' 

Any  amount  required  to  be  deposited  shall,  while  deposited,  be 
treated  as  a  payment  of  tax  only  for  purposes  of  Chapter  67,  relat- 
ing to  interest. 

Scope  of  judicial  review 

The  court  acquiring  jurisdiction  of  a  partnership  proceeding  shall 
have  jurisdiction  to  determine  all  partnership  items  of  the  partner- 
ship taxable  year  to  which  the  FPAA  relates  and  the  proper  alloca- 
tion of  such  items  among  the  partners.  The  court's  decision  has  the 
effect  of  a  final  decision  of  the  Tax  Court  or  a  final  judgment  or 
decree  and  will  be  reviewable  if  review  is  sought  by  the  TMP,  a 
notice  partner,  or  a  5-percent  group. 

Dismissal  of  an  action  other  than  a  dismissal  for  lack  of  jurisdic- 
tion, shall  be  considered  a  decision  that  the  FPAA  is  correct. 

d.  Request  for  administrative  adjustment 

General  rule 

A  partner  may  file  a  request  for  administrative  adjustment 
(RAA)  of  partnership  items  for  a  partnership  taxable  year  within  3 
years  after  the  partnership  return  was  filed  (or,  if  later,  the  last 
day  for  filing  such  return,  determined  without  extension)  and 
before  the  mailing  of  a  notice  of  FPAA  to  the  TMP  for  such  taxable 
year. 

Request  by  TMP  on  behalf  of  the  partnership 

An  RAA,  filed  by  the  TMP,  may  serve  as  an  amended  return  cor- 
recting the  treatment  of  items  on  the  original  partnership  return, 
in  which  case  the  Secretary  may  treat  the  changes  made  as  correc- 
tions of  clerical  or  mathematical  errors  on  the  original  return. 

In  other  cases,  an  RAA  generally  serves  as  a  claim  for  refund.  In 
such  cases,  when  the  RAA  is  filed  by  the  TMP,  the  Secretary  may 
(i)  make  all  refunds  and  credits  to  all  partners  resulting  from  the 
requested  adjustments  provided  the  adjusted  items  continue  to  be 
partnership  items  with  respect  to  any  partner,  or  (ii)  commence  a 
partnership  proceeding. 

The  RAA  filed  by  the  TMP  must  show  the  effect  of  the  requested 
adjustments  on  the  distributive  shares  of  the  partners  and  other  in- 
formation as  required  by  regulations. 
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Other  requests 

Each  partner  may  file  an  RAA  on  his  own  behalf.  In  such  case, 
the  Secretary  may  (i)  process  the  request  in  the  same  manner  as  a 
claim  for  refund  relating  to  nonpartnership  items,  (ii)  assess  any 
tax  resulting  from  the  requested  adjustments,  (iii)  notify  the  part- 
ner that  all  items  to  which  the  request  relates  will  be  treated  as 
nonpartnership  items,  or  (iv)  commence  a  partnership  proceeding. 

Judicial  review  by  TMP  on  behalf  of  the  partnership 

The  TMP  may  file  a  petition  for  review  in  the  Tax  Court,  the  ap- 
propriate district  court,  or  the  Claims  Court  after  the  expiration  of 
6  months  from  the  date  of  filing  the  RAA  and  within  2  years  of 
such  filing,  with  respect  to  any  part  of  the  requested  adjustment 
not  allowed.  Such  a  petition  may  not  be  filed  after  a  notice  of  the 
commencement  of  a  partnership  proceeding  is  mailed  to  the  part- 
nership. If,  when  such  notice  is  mailed,  the  2-year  period  within 
which  a  petition  could  have  been  filed  has  not  expired  and  the  Sec- 
retary fails  to  mail  timely  notice  of  a  FPAA,  the  TMP  shall  have  6 
months  after  the  expiration  of  the  period  in  section  6229(a)  within 
which  to  file  a  petition.  The  TMP  and  the  Secretary  may  agree  to 
extend  the  2-year  period  for  filing  a  petition. 

In  any  event,  no  petition  for  review  with  respect  to  an  RAA  may 
be  filed  after  a  timely  notice  of  FPAA  has  been  mailed  by  the  Sec- 
retary. If  the  petition  has  been  filed  when  a  timely  notice  of  FPAA 
is  mailed,  the  proceeding  will  be  treated  as  a  proceeding  with  re- 
spect to  the  FPAA,  except  that  no  deposit  will  be  required  to  estab- 
lish jurisdiction  in  the  appropriate  district  court  or  the  Claims 
Court. 

Other  partners  are  to  be  treated  as  parties  to  any  action  brought 
by  the  TMP  with  respect  to  unallowed  adjustments  requested  in  an 
RAA  under  rules  similar  to  those  applicable  when  a  petition  is 
filed  to  review  a  FPAA. 

Judicial  review  of  an  RAA  filed  by  the  TMP  is  limited  to  unal- 
lowed items  to  which  the  request  relates  and  items  with  respect  to 
which  the  Secretary  asserts  an  offset  to  requested  adjustments.  The 
court's  decision  has  the  same  effect  as,  and  is  reviewable  in  the 
same  manner  as,  a  court  decision  reviewing  a  FPAA. 

Suits  by  individual  partners 

With  respect  to  other  RAAs  filed  by  partners,  if  the  Secretary 
notifies  a  partner  that  the  items  to  which  a  timely  request  relates 
are  to  be  treated  as  nonpartnership  items,  the  request  will  be  con- 
sidered as  a  claim  for  refund  and  the  partner  may  bring  an  action 
under  section  7422  within  2  years  after  mailing  of  such  notice. 

Otherwise,  if  any  part  of  the  RAA  is  not  allowed,  the  partner 
may,  after  6  months  and  before  2  years  from  the  date  the  request 
was  filed,  commence  a  suit  for  refund  under  section  7422  and  the 
disallowed  items  to  which  the  request  related  will  be  treated  as 
nonpartnership  items. 

The  2-year  period  for  filing  suit  may  be  extended  by  agreement 
between  the  partner  and  the  Secretary. 

An  action  based  on  unallowed  items  in  an  RAA  may  not  be  com- 
menced after  the  Secretary  mails  notice  of  the  commencement  of  a 


606 


partnership  proceeding  to  the  partnership.  If  the  2-year  period  for 
filing  suit  has  not  expired  when  such  notice  is  mailed,  the  rules  ap- 
plicable to  a  suit  by  the  TMP  are  also  applicable  to  other  partners 
in  the  event  there  is  no  timely  FPAA. 

e.  Statute  of  limitations  on  assessments 

General  rules 

The  period  for  assessment  with  respect  to  partnership  items  (or 
affected  items)  for  any  partnership  taxable  year  shall  not  expire 
before  3  years  from  the  date  of  filing  the  partnership  return  or,  if 
later,  the  last  date  prescribed  for  filing  such  return  determined 
without  extensions.  The  period  may  be  extended  by  agreement 
with  any  partner  or,  for  all  partners,  by  agreement  with  the  TMP 
(or  other  person  authorized  in  writing  by  the  partnership).  The 
agreement  must  be  entered  into  before  the  expiration  of  the  period 
to  be  extended.  An  agreement  under  section  6501(c)(4)  (relating  to 
agreements  to  extend  the  period  for  assessment)  will  apply  to  part- 
nership items  only  if  it  expressly  so  provides. 

Assessments  may  be  made  at  any  time  against  partners  signing 
or  actively  participating  in  a  fraudulent  return.  Against  other  part- 
ners affected  by  such  return,  the  period  for  assessment  is  extended 
from  3  to  6  years. 

The  period  of  assessment  is  6  rather  than  3  years  in  any  case 
where  there  is  an  omission  from  gross  income  of  an  amount  proper- 
ly includible  which  exceeds  25  percent  of  the  amount  of  the  gross 
income  stated  in  the  return. 

Assessments  may  be  made  at  any  time  where  no  partnership 
return  is  filed.  For  this  purpose,  a  return  filed  by  the  Secretary  on 
behalf  of  the  partnership  under  section  6020(b)  shall  not  be  treated 
as  a  return  filed  by  the  partnership. 

Suspension  of  limitations 

The  period  for  assessment  is  suspended  upon  mailing  of  a  notice 
of  FPAA  until  the  expiration  of  the  period  during  which  a  petition 
for  judicial  review  may  be  filed  by  any  partner  (or,  if  an  action  is 
brought  during  such  period,  until  the  decision  of  the  court  has 
become  final)  and  for  one  year  thereafter. 

Unidentified  partners,  inconsistency 

Where  a  partner  was  not  properly  identified  on  the  partnership 
return  and  a  timely  notice  of  FPAA  was  mailed  to  the  TMP,  or  a 
partner's  treatment  of  partnership  items  on  his  return  did  not 
comply  with  the  consistency  requirement  in  section  6222  and  the 
inconsistency  was  not  identified  as  required  by  that  section,  the  as- 
sessment period  will  not  expire  until  one  year  after  the  name,  ad- 
dress, and  taxpayer  identification  number  of  such  partner  are  fur- 
nished to  the  Secretary. 

Items  becoming  nonpartnership  items 

Where,  before  the  expiration  of  the  period  for  assessment,  an 
item  becomes  a  nonpartnership  item  by  reason  of  an  event  de- 
scribed in  section  6231(b),  the  period  of  assessment  of  any  tax  at- 
tributable to  such  item  (or  an  affected  item)  shall  not  expire  until 
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one  year  after  the  date  on  which  the  item  becomes  a  nonpartner- 
ship  item. 

f.  Computational  adjustments 

Computational  adjustments,  generally 

The  procedure  applicable  to  assessment  of  a  deficiency  will  not 
apply  to  computational  adjustments.  Computational  adjustments 
are  changes  in  tax  liability  of  a  partner  properly  reflecting  the 
treatment,  under  the  rules  adopted  in  the  bill,  of  partnership 
items.  The  term  includes  all  adjustments  necessary  to  apply  the  re- 
sults of  a  partnership  proceeding  to  an  indirect  partner. 

Adjustments  necessary  to  correct  mathematical  or  clerical  errors 
(as  defined  in  sec.  6213(g)(2))  appearing  on  the  partnership  return 
may  be  made  without  a  partnership  proceeding  and  opportunity  for 
judicial  review,  except  as  to  any  partner  who  requests  that  such 
correction  not  be  made  within  60  days  after  notice  of  the  correction 
is  mailed  to  such  partner. 

Claim  by  partner 

A  claim  may  be  filed  on  the  ground  that  there  was  an  erroneous 
computation  of  the  adjustment  necessary  (i)  to  make  the  partner- 
ship items  on  the  partner's  return  consistent  with  the  treatment  of 
such  items  on  the  partnership  return,  or  (ii)  to  apply  to  the  partner 
a  settlement,  a  FPAA,  or  a  final  court  decision  relating  to  the 
treatment  of  partnership  items.  A  claim  may  also  be  based  on  a 
failure  to  allow  a  refund  or  credit  in  the  proper  amount.  A  claim 
based  on  an  alleged  erroneous  computation  must  be  filed  within  6 
months  after  the  date  of  mailing  the  notice  of  computational  ad- 
justment to  the  partner.  A  claim  based  on  a  failure  to  allow  a 
credit  or  make  a  refund  in  the  proper  amount  must  be  filed  within 
2  years  after,  as  appropriate,  (i)  the  date  the  settlement  was  en- 
tered into,  (ii)  the  date  on  which  the  period  for  bringing  an  action 
to  review  a  FPAA  expires,  or  (iii)  the  date  a  court  decision  becomes 
final. 

Right  to  file  suit 

To  the  extent  a  claim  based  on  failure  to  properly  apply  compu- 
tational adjustments  to  the  partner  is  not  allowed,  suit  may  be 
filed  within  the  period  prescribed  in  section  6532(a).  In  any  claim 
or  suit  involving  the  application  of  computational  adjustments  to 
the  partner,  the  treatment  of  partnership  items  on  the  partnership 
return,  under  the  settlement,  under  the  FPAA,  or  under  the  court 
decision  (as  appropriate)  shall  be  conclusive. 

g.  Limitations  applicable  to  credits  and  refunds 

Generally,  the  period  of  limitations  prescribed  for  assessment 
with  respect  to  partnership  items  will  also  apply  to  allowance  of 
any  credit  or  refund  with  respect  to  partnership  items. 

Credit  or  refund  based  on  a  timely  filed  RAA  may  be  made  at 
any  time  before  the  expiration  of  the  period  for  filing  suit  with  re- 
spect to  such  request. 

Credit  or  refund  based  on  a  claim  with  respect  to  the  application 
to  the  partner  of  a  computational  adjustment  may  be  made  before 
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the  expiration  of  the  period  specified  in  section  6532  for  bringing 
suit  on  such  claim. 

The  limitation  on  the  period  for  making  a  credit  or  refund  to  a 
partner  will  not  apply  if  a  timely  suit  is  brought  by  the  partner 
based  on  an  RAA  or  an  unallowed  claim  with  respect  to  a  computa- 
tional adjustment. 

Credits  or  refunds  attributable  to  partnership  items,  to  the 
extent  practicable,  will  be  made  without  requiring  that  the  partner 
file  a  claim. 

The  limitations  generally  applicable  to  the  allowance  of  credits 
or  refunds  (subchapter  B  of  Chapter  66)  will  not  apply  to  credits  or 
refunds  of  overpayments  attributable  to  partnership  items. 

h.  Certain  other  rules 

When  a  notice  of  the  commencement  of  a  partnership  proceeding 
is  mailed  to  the  TMP  with  respect  to  a  partnership  taxable  year, 
the  TMP  is  to  furnish  to  the  Secretary  the  names,  addresses,  and 
taxpayer  identification  numbers  of  each  person  who  was  a  partner 
at  any  time  during  such  taxable  year.  Revised  or  additional  infor- 
mation is  to  be  furnished  at  a  later  date  by  the  TMP  when  the 
TMP  discovers  the  information  furnished  was  inaccurate  or  incom- 
plete. Failure  by  the  TMP,  a  pass-through  partner,  the  representa- 
tive of  a  5-percent  notice  group,  or  other  representative  of  a  part- 
ner to  provide  any  notice  or  take  any  action  required  under  the 
rules  or  under  regulations  on  behalf  of  any  partner  will  not  affect 
the  applicability  of  any  partnership  proceeding  or  adjustment 
under  the  rules  to  such  partner. 

The  principles  of  section  7481(a)  shall  govern  in  determining  the 
date  on  which  a  court  decision  becomes  final. 

The  authority  granted  to  the  Secretary  by  section  7602  (relating 
to  the  examination  of  books  and  witnesses)  is  not  limited  by  the 
rules  adopted  by  the  conference  agreement. 

All  statements,  elections,  requests,  and  furnishing  of  information 
are  to  be  made  or  filed  in  such  manner,  and  at  such  time  and 
place,  as  prescribed  by  regulations. 

The  principal  place  of  business  of  a  partnership,  if  outside  the 
United  States,  shall  be  treated  as  located  in  the  District  of  Colum- 
bia for  purposes  of  filing  a  petition  in  the  appropriate  district  court 
under  section  6226  or  section  6228 

The  statute  grants  explicit  authority  to  adopt  regulations  as  nec- 
essary to  carry  out  the  purpose  of  the  statutory  rules. 

Judicial  actions  brought  under  the  rules  are  to  be  conducted  in 
accordance  with  such  rules  of  practice  and  procedure  as  the  court 
may  prescribe. 

i.  Small  partnerships 

Generally,  partnerships  covered  by  the  rules  include  any  part- 
nership required  to  file  a  return  under  section  6031(a). 

However,  the  rules  do  not  apply  to  partnerships  consisting  of  10 
or  fewer  partners  each  of  whom  is  a  natural  person  (other  than  a 
nonresident  alien)  or  an  estate,  provided  that  each  partner's  share 
of  any  partnership  item  is  the  same  as  his  distributive  share  of 
every  other  partnership  item.  A  husband  and  wife  (and  their  es- 
tates) shall  be  treated  as  one  partner  for  purposes  of  this  exception. 
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A  partnership  eligible  to  be  excluded  under  this  provision  may 
elect  to  be  covered  by  the  rules.  The  election  is  binding  for  the  year 
for  which  it  is  made  and  subsequent  years  unless  revoked  with  the 
Secretary's  consent. 

j.  Certain  definitional  and  other  rules 

Certain  definitions 

The  term  partner,  for  purposes  of  the  rules,  is  a  direct  partner  in 
the  partnership  and  any  other  person  whose  income  tax  liability  is 
determined  in  whole  or  in  part  by  taking  into  account  directly  or 
indirectly  partnership  items  of  the  partnership. 

The  term  'partnership  item'  means  any  item  required  to  be 
taken  into  account  for  the  partnership's  taxable  year  to  the  extent 
regulations  provide  that  such  item  is  more  appropriately  deter- 
mined at  the  partnership  level  than  the  partner  level.  The  term 
'affected  item'  means  any  item  to  the  extent  it  is  affected  by  a 
partnership  item. 

A  'pass-through  partner'  means  a  partnership,  estate,  trust,  sub- 
chapter S  corporation,  nominee,  or  other  similar  person  through 
whom  other  persons  hold  an  interest  in  a  partnership  with  respect 
to  which  there  is  a  partnership  proceeding.  The  term  'indirect  part- 
ner' is  any  person  holding  an  interest  through  one  or  more  pass- 
through  partners. 

Except  as  regulations  may  provide  otherwise,  a  husband  and  wife 
with  a  joint  interest  in  a  partnership  shall  be  treated  as  one 
person,  e.g.,  for  determining  whether  a  partnership  has  more  than 
100  partners. 

Nonpartnership  items 

Partnership  items  will  become  nonpartnership  items  as  of  the 
date  that  (i)  the  Secretary  mails  a  notice  to  the  partner  that  such 
items  will  be  treated  as  nonpartnership  items,  (ii)  the  partner  files 
suit  under  section  6228(b)  after  failure  to  allow  an  RAA  with  re- 
spect to  such  items,  (iii)  the  Secretary  enters  into  a  settlement 
agreement  with  the  partner  with  respect  to  such  items,  (iv)  the 
items  become  nonpartnership  items  under  section  6223(e)  (relating 
to  failure  by  the  Secretary  to  provide  timely  notice  to  the  partner 
of  a  partnership  proceeding)  or  (v)  under  the  Secretary's  regulatory 
authority  to  treat  items  as  nonpartnership  items,  such  items 
become  nonpartnership  items. 

The  Secretary  may  notify  a  partner  that  a  partnership  item  will 
be  treated  as  a  nonpartnership  item  where  either  (i)  the  partner 
has  treated  the  item  inconsistently  with  its  treatment  on  the  part- 
nership return  and  properly  identified  the  inconsistency  under  sec- 
tion 6222(b)(1)(B)  (and  has  not  subsequently  field  an  RAA  which 
would  eliminate  the  inconsistency)  or  (ii)  the  partner  has  filed  an 
RAA  and  requested  adjustments  would  make  the  partner's  treat- 
j  ment  of  adjusted  items  inconsistent  with  their  treatment  on  the 
partnership  return.  Any  such  notification  based  on  inconsistency 
on  the  partner's  return  must  be  mailed  before  the  Secretary  mails 
a  notice  to  the  TMP  of  the  commencement  of  a  partnership  pro- 
ceeding with  respect  to  the  inconsistently  treated  items. 
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Special  enforcement  provisions 

The  bill  provides  regulatory  authority  to  treat  items  as  nonpart- 
nership  items  to  the  extent  the  Secretary  determines  their  treat- 
ment as  partnership  items  will  interfere  with  the  effective  and  effi- 
cient enforcement  of  the  Internal  Revenue  laws.  This  authority  ex- 
tends to  (i)  termination  assessments  under  section  6851  and  jeop- 
ardy assessments  under  section  6861,  (ii)  criminal  investigations, 
(iii)  indirect  methods  of  proof  of  income  (iv)  foreign  partnerships, 
and  (v)  other  areas  to  the  extent  determined  by  regulations  to  pres- 
ent special  enforcement  considerations. 

Authority  is  granted  to  prescribe  special  rules  by  regulation  de- 
termined by  the  Secretary  to  be  necessary  to  achieve  the  purpose 
of  the  bill  for  the  tax  treatment  of  partnership  items,  in  these  cases 
presenting  special  enforcement  considerations. 

Determination  of  profits  interest 

The  profits  interst  of  any  partner  shall  be  determined  as  of  the 
close  of  the  partnership  taxable  year,  except  that  it  shall  be  deter- 
mined immediately  before  the  liquidation,  sale,  or  exchange  of  the 
entire  interest  of  a  person  who  is  not  a  partner  at  the  end  of  such 
year.  This  determination  is  significant  in  determining  whether  a 
partner's  interest  is  one  percent  or  more  (in  partnerships  with  over 
100  partners)  and  in  determining  whether  a  notice  group  qualifies 
under  the  5-percent  requirement  applicable  to  such  groups.  This 
determination  shall  be  made  pursuant  to  regulations  in  the  case  of 
indirect  partners. 

Appeal  bond  to  stay  assessment 

Section  7485,  relating  to  bond  to  stay  assessment  and  collection 
on  the  appeal  of  a  Tax  Court  decision,  is  amended  to  provide  for 
such  a  bond  on  filing  a  notice  of  appeal  of  a  decision  under  section 
6226  or  section  6228(a).  The  amount  of  such  bond  fixed  by  the  Tax 
Court,  in  the  absence  of  a  stipulation  by  the  parties,  will  be  based 
on  the  Tax  Court's  estimate  of  the  aggregate  amount  of  deficiencies 
involved. 

k  Nonpartnership  litigation 

Other  tax  litigation  not  a  bar  to  adjustment 

A  judicial  determination  of  a  partner's  income  tax  liability  not 
resulting  from  a  partnership  proceeding  will  not  bar  any  adjust- 
ment to  such  liability  attributable  to  the  treatment  of  partnership 
items  pursuant  to  a  proceeding  under  these  rules.  Further,  such  a 
determination  will  not  bar  an  adjustment  resulting  from  a  proceed- 
ing with  respect  to  items  that  become  nonpartnership  items  under 
the  rules  if,  when  they  become  nonpartnership  items,  it  is  no 
longer  appropriate  to  include  them  in  a  separate  proceeding  involv- 
ing other  nonpartnership  items.  A  judicial  determination  in  a  suit 
filed  under  section  6228(a)  with  respect  to  items  not  allowed  in  an 
RAA  filed  by  the  TMP  will  not  bar  adjustments  with  respect  to 
other  partnership  items. 
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Continuation  of  existing  rules  for  nonpar tners hip  items 

Existing  rules  relating  to  administrative  and  judicial  proceed- 
ings, statutes  of  limitations,  settlements,  etc.,  will  continue  to 
govern  the  determination  of  a  partner's  tax  liability  attributable  to 
nonpartnership  income,  loss,  deductions,  and  credits.  Neither  the 
Secretary  nor  the  taxpayer  will  be  permitted  to  raise  nonpartner- 
ship items  in  the  course  of  a  partnership  proceeding  nor  may  part- 
nership items,  except  to  the  extent  they  become  nonpartnership 
items  under  the  rules,  be  raised  in  proceedings  relating  to  nonpart- 
nership items  of  a  partner. 

The  separate  statute  of  limitations  applicable  to  nonpartnership 
items  of  a  partner  may  have  expired  when  the  computational  ad- 
justment of  a  partner's  tax  liability  attributable  to  a  FPAA  or  final 
court  decision  is  made.  In  such  case  neither  the  Secretary  (to 
reduce  a  refund)  nor  a  partner  (to  reduce  an  assessment)  may  raise 
nonpartnership  items  in  determining  the  partner's  tax  liability  re- 
sulting from  such  computational  adjustment.  However,  if  the  part- 
ner has  in  fact  overpaid  his  income  tax  liability  for  the  taxable 
year  with  respect  to  which  the  computational  adjustment  was 
made,  he  may  obtain  credit  or  refund  of  such  overpayment  by 
filing  a  claim  within  2  years  following  such  overpayment,  as  pre- 
scribed by  sections  6511  (a)  and  (b)(2)(B).  If  such  claim  is  not  al- 
lowed, suit  may  be  filed  pursuant  to  section  7422(a).  Any  overpay- 
ment which  may  be  refunded  pursuant  to  such  a  claim  or  suit  for 
refund  would  be  attributable  only  to  nonpartnership  items. 

L  Foreign-based  partnerships 

The  bill  explicitly  applies  the  partnership  return  filing  require- 
ment under  section  6031  to  any  partnership  which  has  U.S.  part- 
ners (direct  or  indirect).  Where  the  TMP  resides  outside  the  United 
States  or  the  partnership  books  and  records  are  kept  outside  the 
United  States,  failure  to  comply  with  the  partnership  return  re- 
quirement or  provide  the  return  information  upon  request  will 
result  in  disallowance  of  partnership  losses  and  credits  to  the  part- 
ners. The  Secretary  may  by  regulation  waive  the  reporting  require- 
ment in  appropriate  cases.  The  bill  also  requires  a  return  by  a  U.S. 
person  who  acquires  or  disposes  of  an  interest  in  a  foreign  partner- 
ship except  to  the  extent  regulations  provide  otherwise.  This  re- 
quirement extends  to  substantial  changes  in  the  proportionate  in- 
terest of  a  U.S.  person  in  a  foreign  partnership.  The  return  is  to  be 
in  such  form  and  provide  such  information  as  regulations  require 
and  must  be  filed  within  90  days  after  the  date  the  U.S.  person  be- 
comes liable  to  file  such  return  unless  the  Secretary,  by  regulation, 
prescribes  a  later  date. 

The  tax  treatment  for  partnership  items  under  subchapter  C  of 
chapter  63,  as  added  by  the  bill,  the  partnership  return  filing  re- 
quirement under  section  6031,  and  the  return  requirement  relating 
to  changes  in  interest  in  a  foreign  partnership  are  all  expressly  in- 
applicable, under  the  bill,  to  the  International  Telecommunications 
Satellite  Organization  and  the  International  Maritime  Satellite  Or- 
ganization, and  any  organization  which  is  a  successor  to  either  of 
such  organizations.  Both  such  organizations  are  public  internation- 
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al  organizations  established  by  international  agreements  to  which 
the  United  States  is  a  party. 

nu  Partnership  must  provide  information  to  partners 

Section  6031  is  amended  by  the  bill  to  require  expressly  that 
every  partnership  required  to  file  a  return  shall  furnish  to  every 
person  who  was  a  partner  at  any  time  during  the  partnership's 
taxable  year  a  copy  of  such  information  shown  on  the  return  as 
may  be  required  by  regulation.  The  fact  that  the  bill  expressly  im- 
poses this  requirement  is  not  intended  to  imply  that  the  Internal 
Revenue  Service  is  without  authority  to  impose  a  similar  require- 
ment under  present  law. 

n.  Effective  date 

The  amendments  relating  to  acquisitions,  dispositions,  and  sub- 
stantial changes  in  the  interest  of  a  U.S.  person  in  foreign  partner- 
ships apply  in  the  case  of  such  changes  after  the  date  of  enactment. 
All  other  amendments  apply  to  partnership  taxable  years  begin- 
ning after  the  date  of  enactment.  However,  pursuant  to  regula- 
tions, a  partnership  with  the  consent  of  all  partners  may  elect  to 
have  such  amendments  apply  to  the  first  partnership  taxable  year 
ending  after  the  date  of  enactment  if  the  Secretary  also  consents. 

o.  Windfall  profit  tax  audits 

Under  the  conference  agreement,  windfall  profit  tax  items  are 
included  as  partnership  audit  items  under  regulations  to  be  issued 
by  the  Treasury.  Thus,  the  tax  treatment  of  any  partnership  wind- 
fall profit  tax  item  will  be  determined  at  the  partnership  level 
rather  than  the  partner  level.  A  partnership  windfall  profit  tax 
item  is  any  item  relating  to  the  computation  of  the  windfall  profit 
tax  on  crude  oil  produced  by  the  partnership  which  the  Treasury 
determines  by  regulation  to  be  more  appropriately  determined  at 
the  partnership  rather  than  the  partner  level.  Examples  of  such 
items  are  (1)  the  removal  price  of  crude  oil,  (2)  the  adjusted  base 
price  of  the  crude  oil,  (3)  the  category  of  the  crude  oil,  (4)  the  appro- 
priate severance  tax  adjustments,  and  (5)  the  net  income  limita- 
tion. Under  regulations,  the  partnership  will  be  authorized  to  act 
on  behalf  of  its  partners  for  purposes  of  the  determination,  exami- 
nation, and  collection  of  windfall  profit  tax.  Thus,  the  partnership 
can  be  made  responsible  for  certifying  necessary  withholding  tax 
information  to  first  purchasers  and  for  filing  quarterly  and  annual 
returns  with  respect  to  the  partnership's  production  of  domestic 
crude  oil.  When  necessary,  the  partnership  will  be  able  to  rely  on 
certifications  by  its  partners  of  their  status  under  the  windfall 
profit  tax.  On  the  election  of  one  or  more  partners  owning  an  inter- 
est in  at  least  5  percent  of  partnership  income,  this  authorization 
will  cease  to  apply  for  the  entire  partnership. 

Under  the  conference  agreement,  each  partner  will  remain  pri- 
marily liable  for  the  windfall  profit  tax  on  his  allocable  share  of 
taxable  crude  oil  produced  by  the  partnership.  The  partner's  liabili- 
ty will  be  abated  to  the  extent  of  any  payment  of  windfall  profit 
tax  by  the  partnership.  In  determining  the  liability  of  any  partner 
for  windfall  profit  tax  purposes,  each  partner  would  be  required  to 
treat  any  partnership  windfall  profit  tax  item  in  a  manner  consist- 
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ent  with  the  treatment  of  that  item  on  the  partnership  return 
unless  the  partner  notifies  the  Secretary  of  an  inconsistent  posi- 
tion. Each  partner  will  be  required  to  certify  to  the  partnership 
that  partner's  correct  treatment  under  the  exemption  of  independ- 
ent stripper  wells,  the  special  rates  on  independent  producers,  the 
royalty  owners  exemption  and  other  producer-related  provisions. 
The  partnership  will  compute  and  pay  the  windfall  profit  tax  on 
the  assumption  that  the  certifications  given  by  the  partners  are 
correct. 

The  examination  and  collection  of  tax  relating  to  independent 
producer  or  exempt  status,  etc.,  will  be  conducted  at  the  partner 
level.  All  other  items  are  determined  at  the  partnership  level. 
Thus,  a  partner's  treatment  of  partnership  windfall  profit  tax 
items  will,  under  regulations,  be  determined  by  reference  to  the 
treatment  of  such  items  in  the  hands  of  the  partnership.  Thus,  for 
example,  a  partner  can  sue  for  a  refund  on  the  basis  of  that  part- 
ner's claim  of  the  independent  producer  lower  rates,  but  can  not 
seek  a  refund  on  the  theory  that  oil  classified  as  tier  2  oil  by  the 
partnership  should  have  instead  been  classified  as  tier  3  oil. 

Present  law  provides  the  Secretary  with  broad  authority  to  re- 
quire the  keeping  of  records,  the  making  of  returns,  and  the  fur- 
nishing of  information  relating  to  the  windfall  profit  tax.  It  is  an- 
ticipated that  the  Secretary  will  use  this  authority  to  reduce  the 
amount  of  information  which  must  be  delivered  to  partners  by  the 
partnership  in  the  normal  course  of  business  and  to  provide  for  a 
consolidated  partnership  return  reflecting  the  taxes  of  the  individ- 
ual partners.  In  addition,  the  Secretary  should  require  under  this 
authority  that  partners  be  given  access  to  any  and  all  windfall 
profit  tax  information  necessary  for  the  verification  of  the  tax  com- 
puted by  the  partnership  or  to  the  determination  of  their  entitle- 
ment to  independent  producer  lower  rates  or  royalty  owner  exemp- 
tions. 

The  bill  would  apply  to  determination,  examination,  and  collec- 
tion of  windfall  profit  tax  with  respect  to  oil  removed  in. taxable 
periods  beginning  after  December  31,  1982,  unless  the  partnership, 
each  partner,  each  indirect  partner  and  the  Secretary  consent  to 
earlier  application  of  the  provisions. 
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4.  Taxpayer  safeguard  provisions 

Present  law 
Property  exempt  from  levy 

Present  law  exempts  certain  property  from  levy.  Among  other 
items,  this  exemption  covers  (1)  fuel,  provisions,  furniture,  and  per- 
sonal effects;  (2)  books  and  tools  of  a  trade,  business  or  profession; 
and  (3)  wages,  salary,  or  other  income. 

For  a  taxpayer  who  is  the  head  of  a  family,  there  is  a  $500  ex- 
emption for  fuel,  provisons,  furniture,  and  personal  effects  in  his 
household,  and  for  arms  for  personal  use,  livestock,  and  poultry. 

Books  and  tools  necessary  for  the  trade,  business,  or  profession  of 
the  taxpayer  are  exempt  from  levy  to  the  extent  that  they  do  not 
exceed  $250  in  aggregate  value. 

The  exemption  for  wages,  salary,  and  other  income  is  $50  per 
week  plus  $15  per  week  with  respect  to  each  individual  over  half  of 
whose  support  is  received  from  the  taxpayer,  who  is  the  spouse  of 
the  taxpayer,  who  is  a  dependent  of  the  taxpayer,  and  who  is  not  a 
minor  child  of  the  taxpayer  with  respect  to  whom  amounts  are 
exempt  from  levy  pursuant  to  a  support  judgment  entered  prior  to 
the  date  of  levy. 

Release  of  lien 

Under  present  law,  a  lien  may  be  released  if  the  tax  liability  has 
been  fully  satisfied  or  has  become  legally  unenforceable;  or  upon 
acceptance  of  a  bond  that  is  conditioned  upon  the  payment  of  the 
amount  assessed,  together  with  all  interest.  There  is  no  statutory 
time  limit  for  the  release  of  a  lien. 

Notice  before  levy 

Levy  upon  property  may  be  made  if  the  taxpayer  neglects  or  re- 
fuses to  pay  tax  within  10  days  after  notice  and  demand.  In  the 
case  of  a  levy  upon  property,  other  than  salary  or  wages,  there  is 
no  statutory  provision  that  requires  additional  notice  before  levy. 

Levy  may  be  made  upon  the  salary  or  wages  of  a  taxpayer  only 
after  the  Secretary  has  notified  the  taxpayer  in  writing  of  his  in- 
tention to  make  such  levy,  unless  there  has  been  a  finding  that  the 
collection  of  tax  is  in  jeopardy.  This  notice  must  be  given  in  person, 
left  at  the  taxpayer's  dwelling  or  usual  place  of  business,  or  sent  by 
mail  to  the  taxpayer's  last  known  address,  no  less  than  10  days 
before  the  day  of  levy. 

A  levy  on  salary  or  wages  is  continuous  from  the  date  it  is  made 
until  the  taxpayer's  liability  is  satisfied  or  becomes  unenforceable 
due  to  lapse  of  time.  Once  the  tax  liability  is  satisfied  or  becomes 
unenforceable,  the  Secretary  is  required  to  promptly  release  the 
levy  and  notify  the  taxpayer  of  such  action. 
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Redemption  of  property 

The  owners  of  real  property  that  is  sold  after  a  seizure,  their 
heirs,  executors,  or  administrators,  or  any  person  having  an  inter- 
est therein,  or  a  lien  thereon,  or  any  person  in  their  behalf,  may 
redeem  the  property  at  any  time  within  120  days  after  the  sale. 

Amount  of  damages  in  case  of  wrongful  levy 

In  the  case  of  an  alleged  wrongful  levy,  a  person  (other  than  the 
person  against  whom  is  assessed  the  tax  out  of  which  such  levy 
arose)  who  claims  an  interest  in,  or  lien  on,  the  property  levied 
upon  may  bring  a  civil  action  against  the  United  States  in  a  U.S. 
district  court.  If  the  court  determines  there  was  a  wrongful  levy, 
then  the  court  may  (1)  order  the  return  of  the  property  if  the 
United  States  is  in  possession  thereof;  (2)  grant  a  judgment  for  the 
amount  of  money  levied  upon;  or  (3)  grant  a  judgment  for  an 
amount  not  exceeding  the  amount  received  by  the  United  States 
from  the  sale  of  property. 

House  bill 
No  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 

a.  Property  exempt  from  levy 

The  conference  agreement  increases  the  exemption  from  levy  for 
(1)  fuel,  provisions,  furniture,  and  personal  effects,  etc.;  (2)  books 
and  tools  of  a  trade,  business,  or  profession;  and  (3)  wages,  salary, 
or  other  income. 

The  exemption  for  fuel,  provisions,  furniture,  and  personal  ef- 
fects, etc.,  is  increased  from  $500  to  $1,500. 

The  exemption  for  books  and  tools  of  a  trade,  business,  or  profes- 
sion is  increased  from  $250  to  $1,000. 

The  exemption  for  wages,  salary,  and  other  income  is  increased 
to  $75  per  week  plus  $25  per  week  for  the  taxpayer's  spouse  and 
each  dependent. 

This  provision  applies  to  levies  made  after  December  31,  1982. 

b.  Release  of  lien 

The  conference  agreement  requires  a  lien  to  be  released  no  later 
than  30  days  after  the  day  on  which:  (1)  the  tax  liability  has  been 
fully  satisfied  or  has  become  legally  unenforceable,  or  (2)  a  bond 
has  been  accepted. 

This  provision  is  effective  with  respect  to  liens  (1)  which  are  filed 
after  December  31,  1982,  (2)  which  are  satisfied  after  December  31, 
1982,  or  (3)  with  respect  to  which  the  taxpayer  after  December  31, 
1982,  requests  the  Secretary  to  issue  a  certificate  of  release  on  the 
grounds  that  the  liability  was  satisfied  or  legally  unenforceable. 

c.  Notice  before  levy 

The  conference  agreement  provides  that  levy  may  by  made  upon 
the  salary,  wages,  or  other  property  of  any  person  with  respect  to 
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any  unpaid  tax  only  after  the  Secretary  has  notified  the  person  in 
writing  of  his  intention  to  make  such  levy.  This  notice  must  be 
given  in  person,  left  at  the  dwelling  or  usual  place  of  business  of 
such  person,  or  sent  by  certified  or  registered  mail  to  such  person's 
last  known  address,  no  less  than  10  days  before  the  day  of  levy.  As 
under  present  law,  a  single  notice  wil  be  sufficient  to  cover  all 
property  of  the  taxpayer  subject  to  levy. 

As  under  present  law,  the  notice  requirement  will  not  apply  to  a 
levy  if  the  Secretary  has  made  a  finding  that  the  collection  of  tax 
is  in  jeopardy.  Moreover,  the  conference  agreement  makes  no 
change  with  respect  to  the  continuous  nature  of  a  levy  upon  salary 
or  wages,  or  the  requirements  with  respect  to  release  of  the  levy 
and  notice  of  release. 

This  provision  applies  to  levies  made  after  December  31,  1982. 

d.  Redemption  of  property 

The  conference  agreement  extends  the  period  of  time  during 
which  property  that  has  been  sold  after  a  seizure  may  be  redeemed 
from  120  days  to  180  days. 

This  provision  applies  to  property  sold  after  the  date  of  enact- 
ment. 

e.  Amount  of  damages  in  case  of  wrongful  levy 

The  conference  agreement  provides  that  if  there  has  been  a 
wrongful  levy  and  sale  of  property  (belonging  to  a  person  other 
than  the  person  against  whom  the  tax  was  assessed),  then  the 
court  may  grant  a  judgment  for  an  amount  not  exceeding  the 
greater  of  (1)  the  amount  received  by  the  United  States  from  the 
sale  of  such  property,  or  (2)  the  fair  market  value  of  the  property 
immediately  before  the  levy. 

This  provision  applies  to  levies  made  after  December  31,  1982. 

f.  Notice  of  procedural  safeguards 

The  conferees  are  concerned  that  in  certain  cases  taxpayers  may 
not  be  aware  of  the  existing  statutory  or  administrative  rights  and 
procedural  safeguards  that  are  available  to  them.  The  conferees  be- 
lieve that  distribution  of  information  concerning  taxpayer  rights  at 
the  time  of  the  I.R.S.  initial  contact  with  the  taxpayer  regarding  an 
audit  and  at  appropriate  stages  during  examination  and  collection 
proceedings  will  assure  that  more  taxpayers  are  adequately  ap- 
prised of  their  rights  and  the  procedures  available  to  them.  Thus, 
the  conferees  request  that  the  Internal  Revenue  Service  consider 
the  sufficiency  and  timeliness  of  information  sent  to  taxpayers  re- 
garding their  rights  during  examination,  appeals,  and  collection. 
The  results  of  this  study  are  to  be  reported  to  the  House  Commit- 
tee on  Ways  and  Means  and  the  Senate  Committee  on  Finance. 


D.  Pension  Provisions 
1.  Overall  limits  on  contributions,  benefits,  and  exclusions 
Present  law 

Present  law  limits  1982  contributions  on  behalf  of  an  employee 
to  a  qualified  profit-sharing  or  other  defined  contribution  plan  to 
the  lesser  of  25  percent  of  compensation  or  $45,475.  Annual  bene- 
fits payable  under  a  qualified  defined  benefit  pension  plan  are  lim- 
ited to  the  lesser  of  100  percent  of  compensation  or  $136,425  for 
life,  beginning  at  age  55.  The  limits  (set  at  $25,000  and  $75,000  in 
1974)  are  automatically  adjusted  for  cost-of-living  increases. 

If  an  employee  participates  in  a  defined  contribution  plan  and  a 
defined  benefit  plan  maintained  by  the  same  employer,  the  fraction 
of  the  separate  limits  used  by  each  plan  is  computed  and  the  sum 
of  the  fractions  is  subject  to  an  overall  limit  of  1.4  (i.e.,  140  percent 
of  the  otherwise  applicable  separate  limits). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  makes  several  changes  to  the  overall 
limits  on  contributions  and  benefits  for  an  employee  under  a  tax- 
qualified  pension,  etc.,  plan.  The  amendment  (1)  reduces  the  dollar 
limit  for  annual  additions  to  profit-sharing  plans  and  other  defined 
contribution  plans  from  $45,475  to  $30,000;  (2)  reduces  the  dollar 
limit  for  annual  benefits  under  defined  benefit  pension  plans  from 
$136,425  to  $90,000,  and  requires  that  an  interest  rate  assumption 
of  at  least  5  percent  be  used  to  determine  whether  alternative 
benefit  forms  (e.g.,  lump  sum  distributions)  are  within  the  annual 
benefit  limit;  (3)  suspends  cost-of-living  adjustments  to  the  dollar 
limits  until  1986,  at  which  time  the  limits  will  be  adjusted  for  post- 
1984  cost-of-living  increases  (as  measured  by  the  social  security 
benefit  index),  and  provides  that  employers  cannot  deduct  contribu- 
tions to  fund  anticipated  cost-of-living  increases,  (4)  requires  that 
the  dollar  limit  ($90,000  for  1983)  be  actuarially  reduced  (using  an 
interest  rate  assumption  of  at  least  5  percent)  if  benefits  commence 
before  age  62  (increased  from  age  55);  and  (5)  reduces  the  aggregate 
limit  for  an  individual  who  participates  in  a  defined  contribution 
plan  and  a  defined  benefit  plan  of  the  same  employer  from  1.4  (140 
percent  of  the  otherwise  applicable  separate  dollar  or  percentage 
limit)  to  the  lesser  of  1.25,  as  applied  only  to  the  dollar  limits,  or 
1.4,  as  applied  under  present  law. 

In  general,  these  provisions  will  apply  to  plan  years  beginning 
after  December  31,  1982,  except  that  plan  amendments  are  re- 
quired with  respect  to  plan  years  beginning  after  December  31, 
1983. 
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Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment except  that  the  dollar  limit  for  benefits  under  a  defined  bene- 
fit plan  commencing  before  age  62  is  to  be  actuarially  reduced 
(using  an  interest  rate  of  not  less  than  the  greater  of  5  percent  or 
the  rate  specified  in  the  plan)1  to  the  equivalent  of  the  dollar  limit 
for  benefits  commencing  at  age  62  (age  55  where  the  $75,000  mini- 
mum applies).  Thus,  the  dollar  limit  is  not  less  than  $75,000  at  age 
55  or  later.  For  ages  below  55  the  limit  is  not  less  than  the  actual 
equivalent  of  a  $75,000  annual  benefit  commencing  at  age  55.  Also, 
for  benefits  commencing  after  age  65  the  dollar  limit  is  increased 
(using  an  interest  rate  not  exceeding  the  lesser  of  5  percent  or  the 
rate  specified  in  the  plan)  to  the  equivalent  of  the  benefit  limit  as 
applied  to  benefits  commencing  at  age  65.  In  no  event,  however, 
could  future  cost-of-living  increases  in  the  dollar  limit  be  assumed 
in  determining  actuarial  equivalence. 

The  conference  agreement  revises  the  transition  rule  relating  to 
cases  where  the  sum  of  the  defined  benefit  plan  and  defined  contri- 
bution plan  fractions  exceeds  1.25  (as  applied  to  the  dollar  limits). 
Under  the  provision,  the  Secretary  of  the  Treasury  is  to  prescribe 
regulations  under  which  the  defined  contribution  plan  fraction  (as  de- 
termined for  the  last  year  ending  before  January  1,  1983)  is  reduced, 
so  that  the  sum  of  the  fractions  does  not  exceed  the  aggregate  limit 
under  the  conference  agreement. 

The  conference  agreement  clarifies  present  law  by  providing  that 
the  employer's  deduction  limit  for  the  year  under  a  defined  benefit 
plan  may  not  be  based  on  benefits  in  excess  of  the  dollar  limit  ap- 
plicable for  the  year  (without  regard  to  anticipated  cost-of-living  in- 
creases). Deductions  may  be  based  on  benefits  which  take  into  ac- 
count anticipated  salary  increases,  subject  to  limitation  described 
in  the  preceding  sentence. 

The  conference  agreement  also  places  a  $100,000  aggregate  limit 
on  the  estate  tax  exclusion  for  certain  retirement  benefits  under 
qualified  pension,  etc.,  plan,  tax-sheltered  annuities,  individual  re- 
tirement accounts  (IRA's)  and  certain  military  retirement  plans. 
The  limit  applies  with  respect  to  decedents  dying  after  December 
31,  1982. 

2.  Loans  from  retirement  plans 
Present  law 

A  qualified  pension,  etc.,  plan  or  a  tax-sheltered  annuity  pro- 
gram generally  is  permitted  to  make  reasonable  loans  to  partici- 
pants other  than  owner-employees  under  an  H.R.  10  plan  or  share- 
holder-employees under  a  subchapter  S  corporation  plan.  If  a  self- 
employed  individual  borrows  from  an  H.R.  10  plan  or  if  an  individ- 
ual borrows  from  an  IRA,  the  loan  is  treated  as  a  distribution,  sub- 
ject to  the  usual  income  tax  rules. 

House  bill 
No  provision. 


1  Rev.  Rul.  79-90  1979-1CB  156,  requires  that  a  plan  specify  the  actuarial  assumptions  used  by 
the  plan  to  determine  benefit  equivalence. 
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Senate  amendment 

The  Senate  amendment  generally  provides  that  a  loan  received 
by  a  participant  under  a  qualified  plan  or  a  tax-sheltered  annuity 
program  is  treated  as  a  distribution  to  the  extent  that  the  partici- 
pant's outstanding  loan  balance  under  all  plans  in  which  the  par- 
ticipant participates  exceeds  $10,000.  A  higher  limit  (not  to  exceed 
$50,000)  is  permitted  if  the  loan  proceeds  are  applied  towards  the 
purchase,  reconstruction,  etc.,  of  a  personal  residence.  Loan 
amounts  treated  as  distributions  generally  are  subject  to  the  usual 
income  tax  and  withholding  rules  for  plan  distributions. 

The  amendment  applies  to  loans  made  after  July  1,  1982.  Loans 
made  before  that  date  are  not  affected  except  to  the  extent  that  the 
loan  is  renegotiated,  revised,  or  extended.  A  loan  is  treated  as  re- 
ceived if  the  proceeds  are  paid  to  or  on  behalf  of  a  participant  or 
beneficiary  or  if  the  loan  is  extended,  etc.  The  amendment  changes 
the  tax  treatment  of  loans  but  does  not  change  the  rules  of  the  Em- 
ployee Retirement  Income  Security  Act  of  1974  limiting  the  avail- 
ability of  loans. 

Conference  agreement 

In  general 

The  conference  agreement  follows  the  Senate  amendment  except 
that  a  loan  from  a  tax-qualified  plan,  or,  government  plan,  or  tax 
sheltered  annuity  which  is  to  be  repaid  within  5  years  is  treated  as 
a  distribution  only  to  the  extent  that  the  amount  of  the  loan,  when 
added  to  the  outstanding  loan  balance  with  respect  to  the  employee 
under  all  plans  of  the  employer,  exceeds  the  lesser  of  (1)  $50,000,  or 
(2)  one-half  of  the  present  value  of  the  employee's  nonforfeitable 
accrued  benefit  under  such  plans,  but  not  less  than  $10,000.  For 
this  purpose,  plans  of  separate  employers  which  generally  are 
treated  as  a  single  employer  under  the  pension,  etc.,  plan  rules 
(sec.  414)  are  treated  as  plans  of  a  single  employer. 

A  loan  made  with  respect  to  an  employee  under  a  qualified  plan, 
etc.,  which  is  not  required  to  be  repaid  within  5  years,  is  treated  as 
a  distribution.  For  this  purpose,  the  period  within  which  a  loan  is 
required  to  be  repaid  is  determined  at  the  time  the  loan  is  made.  If 
a  repayment  period  of  less  than  5  years  is  subsequently  extended 
beyond  5  years,  it  is  intended  that  the  balance  payable  under  the 
loan  at  the  time  of  the  extension  is  to  be  treated  as  distributed  at 
the  time  of  the  extension.  In  addition,  if  payments  under  a  loan 
with  a  repayment  period  of  less  than  5  years  are  not  in  fact  made, 
so  that  an  amount  remains  payable  at  the  end  of  5  years,  the 
amount  remaining  payable  is  treated  as  if  distributed  at  the  end  of 
the  5-year  period.  A  loan  which  is  treated  as  a  distribution  on  ac- 
count of  a  repayment  period  of  more  than  5  years  will  not  be  treat- 
ed as  other  than  a  distribution  merely  because  it  is  repaid  within  5 
years  (whether  by  reason  of  a  renegotiation  of  the  payment  period 
or  otherwise).  Of  course,  a  loan  to  a  beneficiary  which  is  treated  as 
a  distribution  is  included  in  the  income  of  the  participant,  if  the 
participant  is  alive  at  the  time  the  loan  is  treated  as  a  distribution. 

The  conference  agreement  provides  an  exception  to  the  5-year  re- 
payment rule  to  the  extent  that  a  loan  made  with  respect  to  a  plan 
participant  is  applied  toward  acquiring,  constructing,  or  substan- 
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tially  rehabilitating  any  house,  apartment,  condominium,  or  mobile 
home  (not  used  on  a  transient  basis)  which  is  used  or  is  to  be  used 
within  a  reasonable  time  as  the  principal  residence  of  the  partici- 
pant or  a  member  of  the  participant's  family.  The  determination  as 
to  whether  a  dwelling  is  to  be  used  as  a  principal  residence  of  the 
participant  or  dependent  is  to  be  determined  at  the  time  the  loan  is 
entered  into. 

Certain  mortgage  loans 

Under  the  conference  agreement,  investments  (including  invest- 
ments in  residential  mortgages)  which  are  made  in  the  ordinary 
course  of  an  investment  program  will  not  be  considered  as  loans,  if 
the  amount  of  the  mortgage  loan  does  not  exceed  the  fair  market 
value  of  the  property  purchased  with  the  loan  proceeds.  An  invest- 
ment program  exists,  for  example,  when  trustees  determine  that  a 
specific  percentage  or  amount  of  plan  assets  will  be  invested  in 
residential  mortgages  under  specified  conditions.  However,  mort- 
gage loans  made  as  a  result  of  the  direction  of  investments  of  an 
individual  account  will  not  be  considered  as  made  under  an  invest- 
ment program  and  no  loan  which  benefits  an  officer,  director,  or 
owner  or  his  beneficiaries  will  be  treated  as  an  investment.  In  addi- 
tion, the  agreement  makes  no  changes  to  the  present-law  prohibit- 
ed transaction  rules  and  fiduciary  standards  for  qualified  pension, 
etc.,  plans  and  does  not  restrict  the  rules  of  present  law  under 
which  certain  loans  are  treated  as  distributions. 

Effective  dates 

The  conference  agreement  applies  to  loans  made  after  August  13, 
1982. 

Amounts  outstanding  on  August  13,  1982,  under  a  loan  which  is 
renegotiated,  extended,  revised,  or  renewed  after  such  date  will  not 
be  treated  as  made  on  the  date  of  the  renegotiation,  etc.,  to  the 
extent  such  amounts  are  required  to  be,  and  are  repaid  on  or 
before  August  13,  1983.  Thus,  such  amounts  will  continue  to  be 
treated  as  amounts  outstanding  with  respect  to  the  participant  on 
August  13,  1982. 

The  conferees  intend  that  a  scheduled  change  in  the  interest  rate 
charged  on  a  loan  balance  (e.g.,  a  variable  rate  contract)  will  not  be 
treated  as  a  revision  or  renegotiation  of  the  loan. 

3.  Parity  under  the  qualified  plan  rules  for  corporate  and  noncor- 
porate employers;  group-term  life  insurance 

Present  law 

Under  present  law,  plans  which  benefit  self-employed  individ- 
uals, owner-employees,  or  shareholder-employees  of  subchapter  S 
corporations  are  subject  to  additional,  more  restrictive,  qualifica- 
tion requirements  designed  to  limit  benefits  for  such  individuals 
and  provide  additional  protections  for  rank-and-file  employees. 

House  bill 
No  provision. 
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Senate  amendment 

The  Senate  amendment  increases  the  dollar  limits  applicable  to 
defined  contribution  H.R.  10  plans,  plans  of  subchapter  S  corpora- 
tions, and  SEPs,  from  $15,000  in  1982  to  $20,000  in  1983,  $25,000  in 
1984,  and  $30,000  in  1985.  The  15-percent  of  earned  income  limit  is 
not  changed.  To  provide  a  similar  increase  in  the  level  of  benefits 
permitted  under  a  defined  benefit  H.R.  10  plan  or  subchapter  S  cor- 
poration plan,  the  compensation  taken  into  account  in  determining 
permitted  annual  benefit  accruals  is  increased  from  $100,000  to 
$133,000  in  1983,  $167,000  in  1984  and  $200,000  in  1985. 

Beginning  in  1986,  the  bill  adjusts  the  limits  for  post-1984  cost-of- 
living  increases. 

Conference  agreement 

In  general 

The  conference  agreement  generally  eliminates  distinctions  in 
the  tax  law  between  qualified  pension,  etc.,  plans  of  corporations 
and  those  of  self-employed  individuals  (H.R.  10  plans).  The  agree- 
ment (1)  repeals  certain  of  the  special  rules,  for  H.R.  10  plans,  (2) 
extends  other  of  the  special  rules  to  all  qualified  plans,  including 
those  maintained  by  corporate  employers,  and  (3)  generally  applies 
the  remainder  of  the  special  rules,  with  appropriate  modifications, 
only  to  those  plans  (whether  maintained  by  a  corporate  or  noncor- 
porate employer)  which  primarily  benefit  the  employer's  key  em- 
ployees (top-heavy  plans).  The  top-heavy  plan  rules  are  provided  in 
addition  to  the  usual  rules  for  plan  qualification. 

The  special  rules  for  H.R.  10  plans  which  are  repealed  include 
those  which  (1)  set  lower  limits  on  contributions  and  benefits  for 
self-employed  individuals,  (2)  prevent  certain  H.R.  10  plans  from 
limiting  coverage  to  a  fair  cross  section  of  employees,  and  (3)  pro- 
hibit integration  with  social  security. 

The  special  rules  for  H.R.  10  plans  which  are  extended  to  all 
qualified  plans  are  certain  of  those  rules  relating  to  (1)  distribu- 
tions made  to  the  employee  or  to  the  employee's  beneficiaries  after 
the  employee's  death,  and  (2)  integration  of  a  defined  contribution 
plan  with  social  security. 

The  special  rules  for  H.R.  10  plans  which  generally  are  extended 
(with  modifications)  to  plans  of  corporate  and  noncorporate  employ- 
ers which  primarily  benefit  key  employees  (top-heavy  plans)  in- 
clude those  rules  relating  to  (1)  includible  compensation,  (2)  vesting 
(alternative  schedules  are  provided)  and  (3)  distributions.  The  rules 
for  a  top-heavy  plan  also  require  that  such  a  plan  provide  a  non- 
key  employee  a  nonintegrated  minimum  benefit  or  a  nonintegrated 
minimum  contribution,  and  in  some  cases  reduce  the  aggregate 
limit  on  contributions  and  benefits  for  a  key  employee  who  is  cov- 
ered by  more  than  one  plan  of  an  employer. 

These  provisions  apply  for  years  beginning  after  December 
31,1983. 
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Repeal  of  rules  for  H.R.  10  plans 

Deductible  contributions  and  permitted  benefit  accruals 

The  conference  agreement  generally  repeals  the  special  deduc- 
tion limits  (sec.  404(e)  (1),  (2),  and  (4))  for  contributions  on  behalf  of 
a  self-employed  individual  under  an  H.R.  10  plan.  Conforming 
amendments  are  made  with  respect  to  simplified  employee  pen- 
sions and  plans  of  subchapter  S  corporations. 

In  addition,  the  conference  agreement  repeals  the  special  qualifi- 
cation rules  for  a  defined  benefit  plan  which  covers  a  self-employed 
individual  or  a  shareholder-employee  of  a  subchapter  S  corporation 
(sec.  401(j)).  Thus,  defined  benefit  plans  which  cover  a  self-employed 
individual  or  a  shareholder-employee  of  a  subchapter  S  corporation 
will  be  subject  to  the  rules  applicable  to  other  defined  benefit 
plans. 

Earned  income 

For  purposes  of  the  pension  rules,  the  conference  agreement  re- 
vises the  definition  of  earned  income  of  a  self-employed  individual 
so  that  the  amount  of  earned  income  corresponds  to  the  amount  of 
compensation  of  a  common-law  employee.  Under  the  agreement, 
earned  income  is  computed  after  taking  into  account  amounts  con- 
tributed by  the  employer  to  a  qualified  plan  to  the  extent  a  deduc- 
tion is  allowed  for  the  contributions.  Also,  in  this  regard,  no  change 
is  made  to  the  present-law  rule  (sec.  401(d)(ll))  for  owner-employees 
which  has  the  effect  of  limiting  the  earned  income  which  may  be 
taken  into  account  under  the  pension  rules  to  that  derived  from 
the  trade  or  business  with  respect  to  which  the  plan  is  established. 

In  addition,  no  change  is  made  to  the  present-law  rules  under 
which  no  deduction  is  allowed  for  contributions  to  an  H.R.  10  plan 
on  behalf  of  a  self-employed  individual  to  the  extent  that  the  con- 
tributions are  allocable  to  the  purchase  of  incidental  life,  health,  or 
accident  insurance  (sec.  404(e)(3)),  and  under  which  a  self-employed 
individual  generally  is  denied  a  basis  in  amounts  applied  under  an 
H.R.  10  plan  to  purchase  life  insurance  protection  for  the  individu- 
al (sec.  72(m)(2)). 

Coverage 

The  agreement  repeals  the  additional  qualification  requirement 
under  which  an  H.R.  10  plan  benefiting  an  owner-employee  gener- 
ally is  required  to  benefit  all  employees  who  have  completed  at 
least  three  years  of  service  with  the  employer  (sec.  401(d)(3)(A)). 

The  agreement  retains  the  special  rules  for  H.R.  10  plans  under 
which  all  employees  of  all  unincorporated  trades  or  businesses  con- 
trolled by  an  owner-employee  (or  owner-employees)  are  treated  as 
if  employed  by  a  single  trade  or  business  for  purposes  of  the  non- 
discrimination rules  (sec.  401(a)(9)  and  (10)). 

Employee  contributions 

The  agreement  repeals  the  special  rules  precluding  employer 
contributions  on  behalf  of  an  owner-employee  under  an  H.R.  10 
plan  in  excess  of  the  deduction  limit  (sec.  401(d)(5)),  and  those  rules 
limiting  or  precluding  mandatory  or  voluntary  employee  contribu- 
tions by  an  owner-employee  (sec.  4972).  The  agreement  also  repeals 
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the  six-percent  excise  tax  on  excess  contributions  made  on  behalf  of 
an  owner-employee. 

Miscellaneous  restrictions 

The  following  special  H.R.  10  plan  rules  are  also  repealed: 

(1)  the  requirement  that  a  profit-sharing  plan  provide  a  defi- 
nite contribution  formula  for  employees  who  are  not  owner-em- 
ployees (sec.  401(d)(2)(B)); 

(2)  the  requirement  that  an  owner-employee  must  consent  to 
participate  (sec.  401(d)(4)(A)); 

(3)  the  requirement  that  the  plan  trustee  be  a  bank  or  other 
approved  financial  institution  (sec.  401(d)(1)); 

(4)  the  prohibition  against  contributions  on  behalf  of  an 
owner-employee  for  the  five  taxable  years  following  an  early 
withdrawal  by  the  owner-employee  (sec.  401(d)(5)(C)):  and 

(5)  the  denial  of  the  $5,000  income  exclusion  for  death  bene- 
fits paid  with  respect  to  a  self-employed  individual  under  the 
plan  (sec.  101(b)). 

Nothing  in  the  agreement  requires  that  an  H.R.  10  plan  delete 
these  provisions.  For  example,  an  employer  may  prefer  that  an 
H.R.  10  plan  continue  to  provide  that  an  owner-employee  must  con- 
sent to  participate,  thereby  permitting  an  owner-employee  to  elect 
against  plan  participation. 

Extension  of  certain  H.R.  10  rules  to  all  plans 

Required  distributions 

The  agreement  extends  to  all  qualified  plans  the  requirement 
that  payment  of  a  participant's  benefits  must  commence  not  later 
than  (1)  the  taxable  year  in  which  the  participant  attains  age  70 V2, 
or  (2)  if  later,  the  year  in  which  the  participant  retires  (sec. 
401(a)(9)). 

In  addition,  if  a  participant  dies  before  the  entire  interest  is  dis- 
tributed, the  entire  remaining  interest  generally  must  be  distribut- 
ed to  the  participant's  beneficiary  or  beneficiaries  within  5  years. 
However,  this  rule  does  not  apply  if  the  distribution  has  com- 
menced to  the  participant  and  is  payable  over  a  period  which  does 
not  exceed  the  joint  life  expectancy  of  the  participant  and  the  par- 
ticipant's spouse.  A  conforming  change  is  made  to  the  IRA  distribu- 
tion rules. 

Integration  with  social  security 

The  bill  extends  to  all  qualified  defined  contribution  plans  a  rule 
under  which  the  tax  rate  applicable  to  employers  for  old  age,  survi- 
vors, and  disability  insurance  (OASDI)  under  social  security  is  the 
maximum  rate  at  which  employer  contributions  can  be  reduced 
under  plans  that  are  integrated  with  social  security.  This  provision 
is  designed  to  decrease  the  extent  of  integration  in  defined  contri- 
bution plans  without  increasing  the  extent  of  integration  in  any 
plan. 

For  1982,  the  employer's  tax  rate  with  respect  to  OASDI  benefits 
under  social  security  is  5.4  percent,  and  the  taxable  wage  base  is 
the  first  $32,400  of  an  employee's  pay.  Thus,  if  the  provisions  were 
applicable  for  1982,  a  profit-sharing  plan  could  provide  contribu- 
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tions  of  5.4  percent  of  1982  pay  in  excess  of  $32,400  and  no  contri- 
butions for  1982  with  respect  to  the  first  $32,400  of  pay.  Similarly, 
if  a  plan  provided  for  1982  contributions  of  10  percent  of  pay  in 
excess  of  $32,400,  it  would  integrate  only  if  it  provided  for  1982  con- 
tributions of  at  least  4.6  percent  (10%  minus  5.4%)  with  respect  to 
the  first  $32,400  of  pay.  The  same  rules  apply  to  a  self-employed 
individual. 

The  wage  base  and  tax  rates  which  apply  for  any  plan  year  are 
the  wage  base  and  tax  rates  in  effect  on  the  first  day  of  the  plan 
year. 

The  remaining  present-law  rules  which  restrict  integration  with 
social  security  under  an  H.R.  10  defined  contribution  which  bene- 
fits an  owner-employer  are  repealed. 

Additional  qualification  requirements  for  top-heavy  plans 

In  general 

Under  the  agreement,  additional  qualification  requirements  are 
provided  for  plans  which  primarily  benefit  an  employer's  key  em- 
ployees (top-heavy  plans).  These  additional  requirements  (1)  limit 
the  amount  of  a  participant's  compensation  which  may  be  taken 
into  account,  (2)  provide  greater  portability  of  benefits  for  plan  par- 
ticipants who  are  non-key  employees,  (3)  provide  minimum  nonin- 
tegrated  contributions  or  benefits  for  plan  participants  who  are 
non-key  employees,  and  (4)  reduce  the  aggregate  limit  on  contribu- 
tions and  benefits  for  certain  key  employees.  Further,  additional 
restrictions  are  placed  on  distributions  to  key  employees. 

Top-heavy  plans 

Under  the  agreement,  a  defined  benefit  plan  is  a  top-heavy  plan 
for  a  plan  year  if,  as  of  the  determination  date,  (1)  the  present 
value  of  the  accumulated  accrued  benefits  for  participants  who  are 
key  employees  for  the  plan  year  exceeds  sixty  percent  of  the  pres- 
ent value  of  the  accumulated  accrued  benefits  for  all  employees 
under  the  plan,  or  (2)  the  plan  is  part  of  a  top-heavy  group.  A  de- 
fined contribution  plan  is  a  top-heavy  plan  for  a  plan  year  if,  as  of 
the  determination  date,  (1)  the  sum  of  the  account  balances  of  par- 
ticipants who  are  key  employees  for  the  plan  year  exceeds  sixty 
percent  of  the  sum  of  the  account  balances  of  all  employees  under 
the  plan,  or  (2)  the  plan  is  a  part  of  a  top-heavy  group.  Under  these 
rules,  a  simplified  employee  pension  is  considered  a  defined  contri- 
bution plan,  and  at  the  election  of  the  employer,  the  account  bal- 
ance of  any  employee  covered  by  a  simplified  employee  pension  is 
deemed  to  be  the  sum  of  the  employer  contributions  made  on  the 
employee's  behalf. 

The  determination  date  for  any  plan  year  generally  is  the  last 
day  of  the  preceding  plan  year.  However,  in  the  case  of  the  first 
plan  year,  the  determination  date  is  the  last  day  of  that  year.  Fur- 
ther, to  the  extent  provided  in  regulations,  the  determination  date 
may  be  determined  on  the  basis  of  a  year  other  than  a  plan  year. 

Top-heavy  groups 

The  agreement  also  provides  rules  under  which  two  or  more 
plans  of  a  single  employer  are  aggregated  to  determine  whether 
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the  plans,  as  a  group,  are  top-heavy.  The  aggregation  group  must 
include  (1)  any  plan  which  covers  a  key  employee,  and  (2)  any  plan 
upon  which  a  plan  covering  a  key  employee  depends  for  qualifica- 
tion under  the  Code's  coverage  or  antidiscrimination  rules  (sees. 
401(a)(4)  and  410).  In  addition,  in  testing  for  top-heaviness,  an  em- 
ployer may  elect  to  expand  the  aggregation  group  to  take  into  ac- 
count any  other  plan  maintained  by  the  employer,  if  such  expand- 
ed aggregation  group  continues  to  satisfy  the  coverage  and  antidis- 
crimination rules. 

An  aggregation  group  is  a  top-heavy  group  if,  as  of  the  determi- 
nation date,  the  sum  of  (1)  the  present  values  of  the  accumulated 
accrued  benefits  for  key  employees  under  any  defined  benefit  plans 
included  in  the  group,  and  (2)  the  sum  of  the  account  balances  of 
key  employees  under  any  defined  contribution  plans  included  in 
the  group,  exceeds  60  percent  of  the  same  amount  determined  for 
all  participants  under  all  plans  included  in  the  group.  If  an  aggre- 
gation group  is  a  top-heavy  group,  each  plan  required  to  be  includ- 
ed in  the  group  is  a  top-heavy  plan.  Of  course,  no  plan  included  in 
the  aggregation  group  at  the  election  of  the  employer  is  subject  to 
the  top-heavy  plan  rules  on  account  of  such  election. 

The  top-heavy  group  rules  apply  to  all  plans  of  related  employers 
which  are  treated  as  a  single  employer  (sec.  414). 

Additional  rules 

For  purposes  of  determining  the  present  value  of  accumulated 
accrued  benefits  under  a  defined  benefit  plan  and  the  sum  of  the 
account  balances  under  a  defined  contribution  plan,  benefits  de- 
rived from  both  employer  contributions  and  employee  contributions 
generally  are  taken  into  account.  However,  accumulated  deductible 
employee  contributions)  under  a  plan  are  to  be  disregarded.  In  ad- 
dition, to  insure  relative  stability  and  to  preclude  distortions  under 
the  top-heavy  plan  computation,  the  present  value  of  the  accrued 
benefit  of  a  participant  in  a  defined  benefit  plan  or  the  account  bal- 
ance of  a  participant  in  a  defined  contribution  plan  generally  in- 
cludes any  amount  distributed  with  respect  to  the  participant 
under  the  plan  within  the  five-year  period  ending  on  the  determi- 
nation date. 

A  rollover  contribution  (or  similar  transfer)  made  after  Decem- 
ber 31,  1983,  generally  is  not  taken  into  account  under  the  trans- 
feree plan  for  purposes  of  the  top-heavy  plan  computation.  The  con- 
ferees intend  that  this  rule  will  not  apply  if  the  contribution  (or 
transfer)  is  made  incident  to  a  merger  or  consolidation  of  two  or 
more  plans  or  the  division  of  a  single  plan  into  two  or  more  plans. 
In  addition,  the  conferees  intend  that  this  rule  will  not  apply  to 
rollover  contributions  (or  transfers)  between  plans  of  the  same  em- 
ployer, including  plans  of  related  employers  which  are  treated  as  a 
single  employer  (sec.  414).  Of  course,  in  any  case  in  which  a  roll- 
over contribution  (or  transfer)  is  required  to  be  taken  into  account 
under  the  transferee  plan,  the  amount  distributed  by  the  transfer- 
or plan  is  not  also  taken  into  account  under  the  transferor  plan. 

If  an  employee  ceases  to  be  treated  as  a  key  employee,  the  em- 
ployee's accrued  benefit  under  a  defined  benefit  plan  or  the  em- 
ployee's account  balance  under  a  defined  contribution  plan  is  disre- 
garded under  the  top-heavy  plan  computation  for  any  plan  year  fol- 
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lowing  the  last  plan  year  for  which  the  employee  was  treated  as  a 
key  employee. 

Key  employees 

Key  employees  generally  include  employees  who  (1)  are  officers 
(but  in  no  event  will  officers  of  any  employer  include  more  than  50 
employees  or,  if  lesser,  the  greater  of  3  employees  or  10  percent  of 
all  employees),1  (2)  are  one  of  the  10  employees  owning  the  largest 
interests  in  the  employer  (there  are  not  10  employees  owning 
greater  interests  than  the  employee),  (3)  own  more  than  a  five-per- 
cent interest  in  the  employer,  or  (4)  own  more  than  a  one-percent 
interest  in  the  employer  and  have  annual  compensation  from  the 
employer  in  excess  of  $150,000.  An  employee  is  considered  an  offi- 
cer, or  as  owning  an  interest  in  the  employer,  if  the  employee  was 
an  officer,  or  owned  such  an  interest,  at  any  time  during  the  plan 
year  or  the  four  preceding  plan  years.  In  the  case  of  an  employer 
which  has  more  officers  than  are  required  to  be  counted  as  key  em- 
ployees, the  officers  to  be  taken  into  account  are  the  officers  with 
the  highest  compensation. 

Under  the  agreement,  an  employee  is  considered  as  owning  more 
than  a  five-percent  interest  in  a  corporate  employer  if  the  employ- 
ee owns  more  than  five  percent  of  the  employer's  outstanding  stock 
or  stock  possessing  five  percent  of  the  total  combined  voting  power 
of  all  stock  of  the  employer.  An  employee  is  also  treated  as  owning 
stock  owned  by  certain  members  of  the  employee's  family  or,  in 
certain  cases,  by  partnerships,  estates,  trusts,  or  corporations  in 
which  the  employee  has  an  interest  (sec.  318).  The  same  rules  apply 
to  determine  whether  an  individual  owner  is  a  one-percent  owner. 

In  the  case  of  an  employer  which  is  not  a  corporation,  ownership 
will  be  determined  in  accordance  with  regulations  prescribed  by 
the  Secretary.  The  conferees  intend  that  these  regulations  be  based 
on  principles  similar  to  the  principles  of  section  318.  In  addition,  to 
determine  whether  a  self-employed  individual  who  is  a  one-percent 
owner,  is  a  key  employee,  compensation  means  earned  income  from 
the  trade  or  business  with  respect  to  which  the  plan  is  maintained. 

Qualification  rules 

These  additional  rules  for  top-heavy  plans  are  tax-qualification 
requirements.  Thus,  a  top-heavy  plan  is  a  qualified  plan,  and  a 
trust  forming  part  of  a  top-heavy  plan  is  a  qualified  trust  only  if 
the  additional  requirements  are  met.  Except  as  the  Secretary  of 
the  Treasury  may  provide  by  regulations,  a  plan  (whether  or  not 
top-heavy  in  fact)  will  constitute  a  qualified  plan  only  if  the  plan 
includes  provisions  which  will  automatically  take  effect  if  the  plan 
becomes  a  top-heavy  plan  and  which  meet  the  additional  qualifica- 
tion requirements  for  top-heavy  plans. 


1  As  under  present  law,  the  determination  as  to  whether  an  employee  is  an  officer  is  to  be 
determined  upon  the  basis  of  all  the  facts  and  circumstances,  including,  for  example,  the  source 
of  the  employee's  authority,  the  term  for  which  elected  or  appointed,  and  the  nature  and  extent 
of  the  employee's  duties.  As  generally  accepted  in  connection  with  corporations,  the  term  "offi- 
cer" means  an  administrative  executive  who  is  in  regular  and  continued  service.  It  implies  con- 
tinuity of  service  and  excludes  those  employed  for  a  special  and  single  transaction,  or  those  with 
only  nominal  administrative  duties.  Thus,  for  example,  all  the  employees  of  a  bank  who  have 
the  title  of  vice  president  or  assistant  vice  president  would  not  automatically  be  considered  to  be 
officers.  See,  for  example,  Rev.  Rul.  80-314,  1980-2  C.B.  152. 
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Includible  compensation 

For  any  plan  year  for  which  a  plan  is  a  top-heavy  plan,  only  the 
first  $200,000  of  an  employee's  compensation  may  be  taken  into  ac- 
count in  determining  contributions  or  benefits  under  the  plan.  Be- 
ginning in  1986,  this  $200,000  limit  will  be  adjusted  under  the  same 
rules  used  to  adjust  the  overall  limits  on  contributions  and  bene- 
fits. For  a  self-employed  individual,  compensation  means  earned 
income  as  redefined  by  the  conference  agreement. 

Vesting 

For  any  plan  year  for  which  a  plan  is  a  top-heavy  plan,  an  em- 
ployee's right  to  the  accrued  benefit  derived  from  employer  contri- 
butions must  become  nonforfeitable  (sec.  411(a))  under  a  vesting 
schedule  which  satisfies  one  of  two  alternative  schedules  provided 
by  the  agreement.  These  vesting  schedules  apply  to  all  accrued 
benefits,  whether  or  not  the  accrued  benefits  are  required  by  the 
top-heavy  plan  rules. 

A  plan  will  satisfy  the  first  alternative  vesting  schedule  (three- 
year  full  vesting)  if  an  employee  who  has  at  least  three  years  of 
service  with  the  employer  or  employers  maintaining  the  plan  has  a 
nonforfeitable  right  to  100  percent  of  his  accrued  benefit  derived 
from  employer  contributions.  As  under  present  law,  a  plan  which 
provides  three-year,  100  percent  vesting  will  satisfy  the  participa- 
tion requirements  if  the  plan  provides  that  an  employee  who  is  at 
least  25  years  old,  with  three  years  of  service,  is  eligible  to  partici- 
pate. 

A  plan  will  satisfy  the  second  alternative  vesting  schedule  (six- 
year  graded  vesting)  if  an  employee  has  a  nonforfeitable  right  to  at 
least  20  percent  of  the  accrued  benefit  derived  from  employer  con- 
tributions at  the  end  of  two  years  of  service,  40  percent  at  the  end 
of  three  years  of  service,  60  percent  at  the  end  of  four  years  of  serv- 
ice, 80  percent  at  the  end  of  five  years  of  service  with  the  employ- 
er, and  100  percent  at  the  end  of  six  years  of  service  with  the  em- 
ployer. 

For  purposes  of  determining  service  under  these  vesting  sched- 
ules, the  present-law  rules  (sec.  411)  relating  to  years  of  service, 
breaks  in  service,  and  certain  permitted  forfeitures  etc.,  apply.  Ac- 
cordingly, all  years  of  service  with  the  employer  generally  are  to  be 
taken  into  account,  including  years  of  service  completed  prior  to 
enactment  and  service  during  periods  for  which  a  plan  is  not  a  top- 
heavy  plan. 

Minimum  nonintegrated  benefit  for  non-key  employees 

In  addition,  a  qualified  pension,  etc.,  plan  which  is  a  top-heavy 
plan  must  provide  a  minimum  benefit  or  contribution  for  each  non- 
key  employee  who  is  a  participant  in  the  plan. 

Under  the  conference  agreement,  any  individual  excluded  from 
coverage  under  a  defined  benefit  or  defined  contribution  plan  be- 
cause of  compensation  below  a  specified  amount,  or  any  individual 
considered  to  be  a  participant  for  purposes  of  the  coverage  require- 
ments (sec.  410)  must  be  provided  the  applicable  minimum  contri- 
bution or  benefit. 
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For  a  plan  year  for  which  a  defined  benefit  plan  is  a  top-heavy 
plan,  each  plan  participant  who  is  not  a  key  employee  for  the  year 
generally  must  accrue  a  benefit  which,  when  expressed  as  an 
annual  retirement  benefit,  is  not  less  than  two  percent  of  the  em- 
ployee's average  annual  compensation  from  the  employer  during 
the  employee's  testing  period,  multiplied  by  the  employee's  years  of 
service  with  the  employer.  However,  an  employee's  minimum  bene- 
fit is  not  required  to  exceed  20  percent  of  such  average  annual  com- 
pensation. All  years  of  an  employee's  service  otherwise  required  to 
be  taken  into  account  under  the  plan  generally  are  required  to  be 
taken  into  account  under  the  minimum  benefit  rules,  except  a  year 
of  service  (1)  ending  before  the  date  of  enactment,  or  (2)  within 
which  ends  a  plan  year  for  which  the  plan  is  not  a  top-heavy  plan. 

For  purposes  of  the  minimum  benefit  rules,  only  benefits  derived 
from  employer  contributions  (other  than  amounts  employees  have 
elected  to  defer  (e.g.  under  a  salary  reduction  cash  or  deferred  ar- 
rangement)) to  the  plan  are  taken  into  account,  and  an  employee's 
social  security  benefits  are  disregarded.  Thus,  the  required  mini- 
mum benefit  for  an  employee  may  not  be  eliminated  or  reduced  on 
account  of  the  employee's  social  security  benefits  attributable  to 
contributions  by  the  employer  (i.e.,  the  minimum  benefit  is  a  "non- 
integrated"  benefit). 

The  term  annual  retirement  benefit  is  defined  as  a  benefit  pay- 
able annually  in  the  form  of  a  life  annuity  (with  no  ancillary  bene- 
fits) beginning  at  the  normal  retirement  age.  An  employee's  testing 
period  is  the  period  of  the  employee's  consecutive  years  of  service 
(not  exceeding  five)  during  which  the  employee  had  the  greatest  ag- 
gregate compensation  from  the  employer.  However,  a  year  of  serv- 
ice (and  compensation  paid  to  the  employee  during  such  year)  need 
not  be  included  in  the  employee's  testing  period  if  it  ends  before 
the  date  of  enactment  or  begins  within  or  after  the  last  plan  year 
for  which  the  plan  is  a  top-heavy  plan. 

Minimum  nonintegrated  contribution  for  non-key  employees 

For  a  plan  year  for  which  a  defined  contribution  plan  is  a  top- 
heavy  plan,  the  employer  generally  must  contribute  on  behalf  of 
each  plan  participant  who  is  not  a  key  employee  for  the  year  an 
amount  not  less  than  three  percent  of  the  participant's  compensa- 
tion. However,  if  the  employer's  contribution  rate  for  each  partici- 
pant who  is  a  key  employee  for  the  plan  year  is  less  than  three 
percent,  the  required  minimum  contribution  rate  for  each  non-key 
employee  generally  is  limited  to  not  more  than  the  highest  contri- 
bution rate  for  any  key  employee.  For  example,  if,  under  a  profit- 
sharing  plan,  no  amount  is  contributed  by  the  employer  for  any 
key  employee,  then  under  this  limitation  no  contribution  is  re- 
quired under  the  minimum  contribution  rules  for  any  non-key  em- 
ployee. Under  the  minimum  contribution  rules,  reallocated  forfeit- 
ures are  taken  into  account  as  employer  contributions. 

However,  the  limitation  to  the  rate  of  contributions  for  key  em- 
ployees does  not  apply  with  respect  to  a  defined  contribution  plan 
upon  which  a  defined  benefit  plan  depends  for  qualification  under 
the  Code's  coverage  or  antidiscrimination  rules,  if  the  defined  bene- 
fit plan  benefits  a  key  employee  (or  if  a  plan  which  benefits  a  key 
employee  also  depends  upon  the  defined  benefit  plan).  Under  such 
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circumstances,  the  required  minimum  contribution  rate  for  a  non- 
key  employee  is  in  every  case  three  percent  even  if  the  contribu- 
tion rate  on  behalf  of  a  key  employee  is  less  than  3  percent.  For 
purposes  of  the  limitation,  as  well  as  for  purposes  of  the  minimum 
contribution  rules  generally,  all  defined  contribution  plans  of  the 
employer  are  considered  a  single  plan. 

To  determine  the  contribution  rate  for  an  employee  (including  a 
key  employee),  the  employer  contributions  and  reallocated  forfeit- 
ures on  behalf  of  the  employee  for  the  year  are  divided  by  the  em- 
ployee's total  compensation  (or,  with  respect  to  a  self-employed  in- 
dividual, the  individual's  earned  income)  from  the  employer  for  the 
year,  not  to  exceed  $200,000.  Amounts  paid  by  the  employer  for  the 
year  to  provide  social  security  benefits  for  the  employer  are  disre- 
garded. Thus,  the  required  minimum  contribution  for  a  non-key 
employee  may  not  be  eliminated  or  reduced  on  account  of  benefits 
attributable  to  taxes  paid  by  the  employer  under  social  security 
(i.e.,  the  minimum  contribution  is  a  "nonintegrated"  contribution). 
Similarly,  the  employer  contribution  rate  for  a  key  employee  is  de- 
termined without  regard  to  employer  contributions  under  social  se- 
curity. For  example,  if  a  plan  is  integrated  with  social  security  by 
providing  key  employees  with  employer  contributions  equal  to  5 
percent  of  compensation  in  excess  of  $32,400,  the  contribution  rate 
for  an  employee  whose  total  compensation  is  $50,000  is  1.76  percent 
((0.05  X  $17,600)  -$50,000). 

No  duplication  of  minimum  benefits  for  non-key  employees 
under  a  top-heavy  group 

If  a  non-key  employee  participates  in  both  a  defined  benefit  plan 
and  a  defined  contribution  plan  maintained  by  an  employer,  the 
employer  is  not  required  by  this  section  to  provide  the  non-key  em- 
ployee with  both  the  minimum  benefit  and  the  minimum  contribu- 
tion. 

Rules  are  also  provided  to  preclude  inappropriate  omissions  or 
required  duplication  of  minimum  benefits  or  contributions.  It  is  an- 
ticipated that  these  rules  would  preclude  an  employee  who  is  cov- 
ered under  more  than  one  plan  from  receiving  lower  benefits  or 
contributions  than  that  employee  would  receive  if  covered  under 
one  plan.  Similarly,  larger  total  benefits  should  not  be  required 
merely  because  an  employee  is  covered  under  more  than  one  plan 
(except  as  required  where  the  limit  of  1.0  is  exceeded  by  a  top- 
heavy  plan).  For  example,  if  an  employee  participates  in  a  top- 
heavy  money  purchase  pension  plan  that  provides  an  annual  non- 
integrated  contribution  rate  of  5  percent  of  compensation  and  a  de- 
fined benefit  plan  that  provides  an  annual  benefit  of  1  percent  of 
pay,  the  employer  would  not  be  required  to  provide  an  additional  1- 
percent  benefit  for  non-key  employees  participating  in  the  defined 
benefit  plan. 

Of  course,  contributions  to  either  plan  on  behalf  of  the  non-key 
employee  may  otherwise  be  required  (for  example,  by  reason  of  the 
nondiscrimination  rules).  In  any  case  in  which  separate  plans  are 
required  to  be  considered  together  for  purposes  of  the  coverage  or 
nondiscrimination  rules,  the  required  minimum  benefit  or  mini- 
mum contribution  may  of  course  be  taken  into  account.  However, 
two  plans  are  not  necessarily  comparable  merely  because  one  plan 
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provides  the  required  minimum  benefit  while  the  other  provides 
the  required  minimum  contribution.  Similarly,  the  fact  that  two 
plans  both  provide  the  required  minimum  benefit,  or  that  two 
plans  both  provide  the  required  minimum  contribution,  does  not 
insure  that  the  two  plans,  as  a  whole,  are  comparable. 

Aggregate  limit  on  contributions  and  benefits  for  key  employ- 
ees 

The  agreement  includes  additional  rules  with  respect  to  the  ag- 
gregate limit  on  benefits  and  contributions  (sec.  415(e))  for  a  key 
employee  who  participates  in  both  a  defined  benefit  plan  and  a  de- 
fined contribution  plan  which  are  included  in  a  top-heavy  group. 
Unless  certain  requirements  are  met,  for  any  year  for  which  the 
plans  are  included  in  the  top-heavy  group,  the  aggregate  limit  for 
the  key  employee  is  the  lesser  of  1.0  (as  applied  only  to  the  dollar 
limits)  or  1.4  (as  determined  under  present  law).  However,  the  ag- 
gregate limit  is  increased  to  the  lesser  of  1.25  (as  applied  only  to 
the  dollar  limits)  or  1.4  (as  under  present  law)  if  the  plans  of  the 
employer  in  which  the  key  employee  participates  (1)  meet  the  re- 
quirements of  the  concentration  test,  and  (2)  provide  either  an 
extra  minimum  benefit  (in  the  case  of  the  defined  benefit  plan)  or 
an  extra  minimum  contribution  (in  the  case  of  the  defined  contri- 
bution plan)  for  non-key  employees  participating  in  the  plans.  The 
extra  contribution  or  benefit  is  in  addition  to  the  minimum  contri- 
bution or  benefit  required  for  all  top-heavy  plans. 

The  concentration  test  is  generally  satisfied  with  respect  to  a 
key  employee  for  a  year  if,  as  of  the  last  determination  date  before 
the  first  day  of  such  year,  the  sum  of  (1)  the  present  value  of  the 
accumulated  accrued  benefits  for  key  employees  under  the  defined 
benefit  plans  of  the  employer  in  which  the  key  employee  partici- 
pates, and  (2)  the  sum  of  the  account  balances  of  key  employees 
under  the  defined  contribution  plans  of  the  employer  in  which  the 
key  employee  participates  is  not  greater  than  90  percent  of  the 
same  amount  determined  for  ail  participants  under  the  plans.  For 
purposes  of  this  computation,  the  rules  for  determining  whether 
two  or  more  plans  constitute  a  top-heavy  group  apply. 

The  requirement  for  an  extra  minimum  benefit  for  non-key 
employees  is  satisfied  for  a  year  if,  for  the  plan  year  ending  with  or 
within  such  year,  each  non-key  employee  who  is  a  participant  in  a 
defined  benefit  plan  of  the  employer  in  which  the  key  employee  is 
a  participant  accrues  an  extra  benefit  which,  when  expressed  as  an 
annual  retirement  benefit,  is  not  less  than  the  lesser  of  (1)  one  per- 
cent of  the  employee's  average  annual  compensation,  multiplied  by 
the  employee's  years  of  service  with  the  employer,  or  (2)  10  percent 
of  such  average  annual  compensation.  This  extra  minimum  benefit 
generally  is  determined  in  the  same  manner  as  the  minimum  bene- 
fit required  under  the  rules  for  a  top-heavy  defined  benefit  plan. 
However,  for  purposes  of  the  extra  minimum  benefit,  a  year  of 
service  is  required  to  be  taken  into  account  only  if  (1)  such  year  of 
service  includes  the  last  day  of  a  plan  year  for  which  the  plan  is  a 
top-heavy  plan  (or  included  in  a  top-heavy  group),  and  (2)  such  plan 
year  ends  with  or  within  a  year  for  which  the  aggregate  limit  of 
the  key  employee  exceeds  1.0  (as  applied  to  the  dollar  limits). 
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The  requirement  for  an  extra  minimum  contribution  is  satis- 
fied with  respect  to  a  key  employee  for  a  year  if,  for  the  plan  year 
ending  with  or  within  such  year,  the  employer  contributes  on 
behalf  of  each  non-key  employee  who  is  a  participant  in  a  defined 
contribution  plan  in  which  the  key  employee  is  a  participant  an 
extra  amount  not  less  than  the  amount  equal  to  one  percent  of  the 
employee's  compensation  for  the  year.  Accordingly,  the  extra  mini- 
mum contribution  generally  is  determined  under  the  rules  for  top- 
heavy  defined  contribution  plans. 

In  some  cases,  the  aggregate  of  a  key  employee's  accrued  benefit 
under  an  employer's  defined  benefit  plans  and  annual  additions 
under  the  employer's  defined  contribution  plans  may  exceed  1.0  (as 
applied  to  the  dollar  limits)  at  the  time  the  key  employee  becomes 
subject  to  an  aggregate  limit  of  1.0.  In  such  a  case,  the  key  employ- 
ee is  permitted  no  further  benefit  accruals  under  the  defined  bene- 
fit plans  and  no  additional  employer  contributions  under  the  de- 
fined contribution  plans  until  (1)  the  aggregate  of  the  key  employ- 
ee's accrued  benefits  and  annual  additions  is  less  than  1.0  (as  ap- 
plied to  the  dollar  limits),  or  (2)  the  aggregate  limit  for  the  key  em- 
ployee is  increased  to  1.25  (as  applied  to  the  dollar  limits)  under 
the  bill.  Of  course,  in  no  event  are  further  benefit  accruals  permit- 
ted if  the  aggregate  of  the  employee's  accrued  benefit  and  annual 
additions  exceeds  1.25  (as  applied  to  the  dollar  limit)  or  1.4  (as  ap- 
plied under  present  law). 

Distributions  to  key  employees 

The  agreement  also  provides  new  rules  for  distributions  from 
top-heavy  plans  to  key  employees.  If  a  distribution  is  made  to  a  key 
employee  before  he  attains  age  59  Vfc,  an  additional  income  tax  is 
imposed  equal  to  10  percent  of  the  amount  includible  in  income, 
unless  the  distribution  is  made  on  account  of  death  or  disability. 

In  addition,  a  top-heavy  plan  must  provide  that  distributions  to  a 
key  employee  will  commence  no  later  than  the  taxable  year  in 
which  the  key  employee  attains  age  70  V2,  whether  or  not  he  sepa- 
rates from  service  in  that  year.  As  under  present  law,  the  required 
distributions  must  be  made  in  such  a  manner  that  more  than  50 
percent  of  the  total  benefits  for  the  employee  are  payable  to  the 
employee  over  the  employee's  life  expectancy  (or  the  joint  life  ex- 
pectancy of  the  employee  and  the  employee's  spouse). 

Organizations  performing  management  functions 

The  conference  agreement  expands  the  class  of  employers  which, 
under  the  present-law  rules  for  affiliated  service  groups  (sec. 
414(m)),  are  to  be  treated  as  a  single  employer  for  purposes  of  cer- 
tain of  the  tax-law  rules  for  qualified  pension,  etc.,  plans  (including 
the  rules  for  top-heavy  plans),  cafeteria  or  medical  reimbursement 
plans,  or  simplified  employer  pensions  (SEPs).  Under  the  provision, 
if  an  organization's  principal  business  is  performing,  on  a  regular 
and  continuing  basis,  management  functions  for  another  organiza- 
tion, the  person  performing  the  functions  and  the  organization  for 
whom  the  functions  are  performed  are  treated  as  a  single  em- 
ployer. 

Under  the  provision,  any  person  related  to  the  organization  per- 
forming the  management  functions  is  also  included  in  the  group 
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which  is  treated  as  a  single  employer.  An  organization  related  to 
the  organization  for  whom  the  functions  are  performed  is  included 
in  the  group  under  the  management  function  rules,  if  the  manage- 
ment functions  are  also  performed,  on  a  regular  and  continuing 
basis,  for  such  related  organization.  However,  the  provision  does 
not  change  present  law  under  which  aggregation  of  employers  is 
otherwise  required. 

For  purposes  of  the  provision,  the  term  "organization"  includes 
an  individual,  corporation,  partnership,  etc.  Whether  organizations 
are  related  is  determined  under  present  law  (sec.  103(b)(6)(C). 

The  conferees  intend  that  the  provision  is  to  apply  only  where 
the  management  functions  performed  by  one  person  for  another 
are  functions  historically  performed  by  employees,  including  part- 
ners or  sole  proprietors  in  the  case  of  an  unincorporated  trades  and 
businesses.  For  this  purpose,  the  present-law  rules  relating  to  affili- 
ated service  organizations  and  to  services  historically  performed  by 
employees  in  the  case  of  an  affiliated  service  organization  are  to 
apply. 

Employee  leasing 

The  conference  agreement  also  provides  that,  for  purposes  of  cer- 
tain of  the  tax-law  rules  for  qualified  pension,  etc.,  plans  (including 
the  rules  for  top-heavy  plans)  and  SEPs,  an  individual  (a  leased  em- 
ployee) who  performs  services  for  another  person  (the  recipient) 
may  be  treated  as  the  recipient's  employee  where  the  services  are 
performed  pursuant  to  an  agreement  between  the  recipient  and  a 
third  person  (the  leasing  organization)  who  is  otherwise  treated  as 
the  individual's  employer.  Under  the  provision,  the  individual  is  to 
be  treated  as  the  recipient's  employee  only  if  the  individual  has 
performed  services  for  the  recipient  (or  for  the  recipient  and  per- 
sons related  to  the  recipient)  on  a  substantially  full-time  basis  for  a 
period  of  at  least  12  months,  and  the  services  are  of  a  type  histori- 
cally performed  by  employees  in  the  recipient's  business  field.  For 
this  purpose,  the  present-law  rules  relating  to  services  historically 
performed  by  employees  in  the  case  of  an  affiliated  service  organi- 
zation are  to  apply. 

The  employee  leasing  rules  do  not  apply  where  services  in  a  par- 
ticular business  field  historically  have  been  performed  by  one 
person  for  another.  For  example,  some  prepaid  health  care  service 
programs  organized  on  a  group  practice  basis  involve  two  or  three 
components:  the  health  plan,  a  separate  medical  group  that  pro- 
vides or  arranges  physicians'  services  to  the  health  plan  members, 
and  often  a  related  hospital.  The  hospital  and  the  medical  group 
each  may  employ  its  own  staff  (nurses,  technicians,  etc.),  but  both 
sets  of  employees  may  be  jointly  managed.  Alternatively,  the  staff 
that  supports  the  medical  group  may  be  employed  by  the  health 
plan.  These  forms  of  operation  are  well  established  in  the  group 
practice  prepaid  health  care  field.  The  conferees  intend  that  the 
"historically  performed"  exception  is  to  apply  in  these  cases 
(whether  the  form  of  operation  is  currently  in  effect  or  put  into 
effect  for  existing  components  of  an  established  group  practice  pre- 
paid health  care  service  program  or  for  the  components  of  a  new 
program)  if  the  health  plan,  the  hospital,  and  the  medical  group 
provide  substantially  similar,  though  not  necessarily  exactly  equivi- 
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lent  retirement  benefits  through  tax  qualifed  plans  to  salaried  non- 
union employees  and  partners. 

For  purposes  of  determining  whether  a  pension,  etc.,  plan  or  a 
SEP  maintained  by  the  recipient  satisfies  the  applicable  tax-law  re- 
quirements, the  leased  employee  is  treated  as  the  recipient's  em- 
ployee for  periods  after  the  close  of  the  12-month  period  described 
in  the  preceding  paragraph.  However,  the  leased  employee's  years 
of  service  for  the  recipient  are  determined  by  taking  into  account 
the  entire  period  for  which  the  leased  employee  performed  services 
for  the  recipient  (or  for  a  related  person). 

Under  the  provision,  contributions  or  benefits  for  the  leased  em- 
ployee which  are  provided  by  the  leasing  organization  under  a 
qualified  plan  or  a  SEP  maintained  by  the  leasing  organization  are 
to  be  treated  as  if  provided  by  the  recipient  to  the  extent  such  con- 
tributions or  benefits  are  attributable  to  services  performed  by  the 
leased  employee  for  the  recipient. 

Under  the  provision,  an  individual  who  otherwise  would  be  treat- 
ed as  a  recipient's  employee  will  not  be  treated  as  such  an  employ- 
ee, if  certain  requirements  are  met  with  respect  to  contributions 
and  benefits  provided  for  the  individual  under  a  qualified  money 
purchase  pension  plan  maintained  by  the  leasing  organization. 
Such  a  plan  qualifies  if  it  provides  that  (1)  an  individual  is  a  plan 
participant  on  the  first  day  on  which  the  individual  becomes  an 
employee  of  an  employer  maintaining  the  plan,  (2)  each  employee's 
rights  to  or  derived  from  employer  contributions  under  the  plan 
are  nonforfeitable  (sec.  411(a))  at  the  time  the  contributions  are 
made,  and  (3)  amounts  are  to  be  contributed  by  the  employer  on 
behalf  of  an  employee  at  a  rate  not  less  than  IV2  percent  of  the 
employee's  compensation  for  the  year  (the  7  V2  percent  contribution 
is  not  to  be  reduced  by  integration  with  social  security). 

For  purposes  of  the  provision,  the  term  person  includes  individ- 
uals and  organizations  (corporations,  partnerships,  etc.).  Whether 
persons  are  related  persons  is  determined  under  present  law  (sec. 
103(b)(6)(C)). 

The  provision  authorizes  the  Secretary  of  the  Treasury  to  pre- 
scribe regulations  under  which  a  leased  employee  will  not  be  treat- 
ed as  the  recipient's  employee,  notwithstanding  that  the  provision 
may  otherwise  apply.  Under  the  conference  agreement,  the  Secre- 
tary is  to  prescribe  such  regulations  where  it  is  determined  that  to 
treat  a  leased  employee  as  the  recipient's  employee  is  not  appropri- 
ate, taking  into  account  the  purposes  underlying  those  qualified 
plan  rules  with  respect  to  which  the  provision  applies. 

Certain  corporations  performing  personal  services 

Under  the  conference  agreement,  if  a  corporation,  the  principal 
activity  of  which  is  the  performance  of  personal  services  substan- 
tially all  of  which  are  performed  by  employee-owners  for  or  on 
behalf  of  another  corporation,  partnership,  or  entity  (including  re- 
lated parties),  is  availed  of  for  the  principal  purpose  of  evasion  or 
avoidance  of  Federal  income  tax  by  securing  for  any  employee- 
owner  significant  tax  benefits  which  would  not  otherwise  be  availa- 
ble, then  the  Secretary  may  allocate  all  income,  as  well  as  such  de- 
ductions, credits,  exclusions,  etc.,  as  may  be  allowable,  between  or 
among  the  corporation  and  employee-owners  involved.  For  this  pur- 
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pose,  an  employee-owner  is  defined  as  any  employee  who  owns 
(after  application  of  the  attribution  rules  under  section  318)  more 
than  10  percent  of  the  outstanding  stock  of  the  corporation.  The 
conferees  intend  that  the  provisions  overturn  the  results  reached 
in  cases  like  Keller  v.  Commissioner,  11  TC  1014  (1981),  where  the 
corporation  served  no  meaningful  business  purpose  other  than  to 
secure  tax  benefits  which  would  not  otherwise  be  available. 

The  provision  applies  to  taxable  years  beginning  after  December 
31,  1982. 

Disincorporation  relief 

The  conferees  understand  that  a  number  of  personal  service  cor- 
porations may  wish  to  liquidate  when  the  parity  provisions  of  the 
conference  agreement  take  effect.  Therefore,  a  transitional  rule  is 
provided  under  which  personal  service  corporations  may,  during 
1983  or  1984,  complete  a  one-month  liquidation  under  section  333 
of  the  Code  without  the  risk  that  the  corporation  would  incur  tax 
on  its  unrealized  receivables.  Of  course,  the  income  represented  by 
unrealized  receivables  will  retain  its  character  as  ordinary  income 
and  will  be  fully  recognized  by  the  distributee  shareholder  upon 
subsequent  collection  or  other  disposition. 

Group-term  life  insurance 

The  conference  agreement  also  provides  that  the  income  exclu- 
sion for  employer-provided  group  term  life  insurance  (sec.  79)  will 
apply  with  respect  to  a  key  employee  only  if  the  life  insurance  is 
provided  under  a  program  of  the  employer  which  does  not  discrimi- 
nate in  favor  of  key  employees  as  to  (1)  eligibility  to  participate,  or 
(2)  the  life  insurance  benefits  provided  under  the  plan. 

A  program  of  an  employer  providing  group-term  life  insurance 
for  employees  generally  will  not  be  considered  to  discriminate  in 
favor  of  key  employees  as  to  eligibility  to  participate  if  (1)  the  pro- 
gram benefits  at  least  70  percent  of  all  employees,  (2)  at  least  85 
percent  of  all  participating  employees  are  not  key  employees,  or  (3) 
the  program  benefits  employees  who  qualify  under  a  classification 
set  up  by  the  employer  and  found  by  the  Secretary  of  the  Treasury 
not  to  discriminate  in  favor  or  key  employees.  Alternatively,  a  pro- 
gram of  an  employer  providing  group-term  life  insurance  which  is 
provided  under  a  cafeteria  plan  (sec.  125)  will  not  be  considered  to 
discriminate  in  favor  of  key  employee  as  to  eligibility  to  participate 
if  the  eligibility  rules  for  cafeteria  plans  are  satisfied.  For  purposes 
of  the  provision's  rules  relating  to  eligibility  to  participate,  employ- 
ees of  certain  related  employers  would  generally  be  treated  as  if 
employed  by  a  single  employer.  However,  the  following  employees 
could  be  excluded  from  consideration:  (1)  those  who  have  not  com- 
pleted 3  years  of  service  with  the  employer,  (2)  part-time  and  sea- 
sonal employees,  and  (3)  nonresident  aliens  who  receive  no  U.S. 
source  income  from  the  employer.  For  this  purpose,  part-time  em- 
ployees are  those  whose  customary  employment  is  for  not  more 
than  20  hours  in  any  one  week,  and  seasonal  employees  are  those 
whose  customary  employment  is  for  not  more  than  5  months  in 
any  calendar  year.  In  addition,  employees  not  covered  by  the  pro- 
gram but  covered  by  a  collective  bargaining  agreement  need  not  be 
taken  into  account  if  group-term  life  insurance  was  the  subject  of 
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good  faith  bargaining  between  the  employer  and  employee  repre- 
sentatives. 

A  program  of  an  employer  providing  group-term  life  insurance 
for  employees  will  not  be  considered  to  discriminate  in  favor  of  key 
employees  as  to  the  benefits  provided,  if  the  program  does  not  dis- 
criminate in  favor  of  such  employees  with  regard  to  the  type  and 
amount  of  the  benefits.  For  this  purpose,  group-term  life  insurance 
benefits  will  not  be  considered  to  discriminate  merely  because  the 
amount  of  life  insurance  provided  employees  bears  a  uniform  rela- 
tionship to  compensation.  Of  course,  the  requirement  that  group- 
term  life  insurance  benefits  be  nondiscriminatory  can  be  satisfied 
where,  under  the  facts  and  circumstances,  no  discrimination  in 
favor  of  key  employees  occurs.  For  example,  the  requirement  would 
be  satisfied  when  the  life  insurance  benefits  are  a  level  dollar 
amount  which  is  the  same  for  all  covered  employees. 

The  conferees  intend  that  the  Secretary  of  the  Treasury  is  to 
revise  the  tables  for  computing  the  amount  includible  in  an  em- 
ployee's gross  income  on  account  of  employer-provided  group-term 
life  insurance.  The  conferees  further  intend  that  the  tables  be  peri- 
odically revised  to  reflect  current  group-term  life  insurance  costs. 

Effective  dates 

The  agreement's  provisions  relating  to  parity  between  corporate 
and  noncorporate  employers,  top-heavy  plans,  organizations  per- 
forming management  functions,  employee  leasing,  and  group-term 
life  insurance  apply  to  years  beginning  after  December  31,  1983. 

The  provisions  relating  to  certain  corporations  performing  per- 
sonal services  applies  to  taxable  years  beginning  after  December 
31,  1982. 


4.  Retirement  savings  for  church  employees 
Present  law 

Under  present  law,  public  schools  and  certain  tax-exempt  organi- 
zations (including  churches)  may  contribute  to  a  tax-sheltered  an- 
nuity contract  for  an  employee.  Annual  contributions  excluded 
from  an  employee's  income  are  limited  to  20  percent  of  the  employ- 
ee's compensation  multiplied  by  the  number  of  the  employee's 
years  of  service  with  the  employer,  reduced  by  amounts  already 
contributed  by  the  employer.  Employer  contributions  to  a  tax-shel- 
tered annuity  are  also  subject  to  the  overall  limit  on  annual  addi- 
tions to  tax-favored  retirement  savings  arrangements.  Special  one- 
time elections  increase  the  overall  limit  for  a  year  to  allow  contri- 
butions in  that  year  that  are  permitted  under  the  exclusion  allow- 
ance on  account  of  prior  years  of  service.  The  elections  are  not 
available  to  most  church  employees. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  revises  the  present-law  tax-sheltered  an- 
nuity rules  as  they  apply  to  church  employees  by  (1)  providing  a 
minimum  exclusion  allowance  equal  to  the  lesser  of  $3,000  or  100 
percent  of  compensation  for  employees  with  adjusted  gross  income 
of  $17,000  or  less;  (2)  providing  that  all  years  of  service  with  organi- 
zations that  are  part  of  a  particular  church  are  treated  as  years 
with  one  employer;  (3)  extending  to  all  church  employees  the  spe- 
cial catchup  elections  to  increase  the  annual  contribution  limit;  (4) 
providing  an  additional  election  for  church  employees  which  in- 
creases the  contribution  limit  by  up  to  $10,000  for  any  year,  subject 
to  a  $40,000  lifetime  cap;  (5)  permitting  churches  to  maintain  segre- 
gated defined  contribution  retirement  savings  programs  pursuant 
to  the  tax-sheltered  annuity  rules;  and  (6)  providing  a  special  retro- 
active correction  period  for  church  plans. 

These  changes  apply  to  taxable  years  beginning  after  December 
31,  1981,  except  that  the  provision  permitting  retroactive  amend- 
ments applies  after  July  1,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
regard  to  permitted  contributions  for  church  employees  under  the 
exclusion  allowance  and  annual  contribution  limit  for  tax-sheltered 
annuities. 

The  conference  agreement  also  follows  the  Senate  amendment  by 
allowing  a  church  which  maintains  a  tax-sheltered  annuity,  retire- 
ment income  account,  or  pension  plan,  a  retroactive  amendment 
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period  if  the  annuity,  account  or  plan,  is  required  to  be  amended 
by  reason  of  any  law,  or  any  regulation,  ruling  or  other  action 
under  the  tax  laws.  During  the  correction  period,  the  annuity,  ac- 
count, or  plan  would  be  treated  as  satisfying  the  applicable  tax-law 
requirement.  To  qualify  for  this  treatment,  the  required  amend- 
ment or  other  modification  generally  must  be  made  not  later  than 
at  the  next  earliest  church  convention.  However,  the  Secretary  of 
the  Treasury  may  prescribe  an  alternative  time  period  within 
which  the  required  amendment  is  to  be  made.  In  this  regard,  the 
Secretary  is  to  take  into  account  that  church  governing  bodies  typi- 
cally meet  at  lengthy  intervals.  Of  course,  in  no  event  is  the  per- 
mitted correction  period  for  a  church  to  be  less  than  that  allowed 
under  present  law  (sec.  401(b)). 

The  conference  agreement  also  follows  the  Senate  amendment  by 
providing  that  the  tax  rules  for  tax-sheltered  annuities  are  to  apply 
to  church-maintained  retirement  income  accounts  that  are  defined 
contribution  plans  (sec.  414(i)).  However,  the  conference  agreement 
further  provides  that  a  church-maintained  retirement  income  pro- 
gram in  existence  on  August  13,  1982  will  not  be  considered  as  fail- 
ing to  satisfy  the  requirements  for  a  tax-sheltered  annuity  (sec. 
403(b))  merely  because  the  program  is  a  defined  benefit  plan  (sec. 
414(j)).  For  this  purpose,  a  church-maintained  retirement  income 
program  is  considered  to  be  in  existence  on  August  13,  1982,  not- 
withstanding that  after  that  date  the  program  is  amended,  other- 
wise modified,  or  extended  to  benefit  other  employees.  In  addition, 
if  a  church-maintained  retirement  income  program  which  is  other- 
wise a  defined  benefit  plan  provides  a  benefit  which  is  based,  in 
part,  on  the  balance  of  a  separate  account  of  an  employee,  the  con- 
ferees intend  that  the  separate  account  can  qualify  as  a  defined 
contribution  plan  for  purposes  of  the  rules  relating  to  retirement 
income  accounts. 

The  conferees  intend  that  the  assets  of  a  retirement  income  ac- 
count for  the  benefit  of  an  employee  or  his  beneficiaries  may  be 
commingled  in  a  common  fund  made  up  of  such  accounts.  Howev- 
er, that  part  of  the  common  fund  which  equitably  belongs  to  any 
account  must  be  separately  accounted  for  (i.e.,  it  must  be  possible 
at  all  times  to  determine  the  account's  interest  in  the  fund),  and 
cannot  be  used  for,  or  diverted  to,  any  purposes  other  than  the  ex- 
clusive benefit  of  such  employee  and  beneficiaries.  Provided  those 
requirements  are  met,  the  assets  of  a  retirement  income  account 
also  may  be  commingled  with  the  assets  of  a  tax-qualified  plan 
without  adversely  affecting  the  status  of  the  account  or  the  qualifi- 
cation of  the  plan. 

The  conferees  also  intend  that  the  assets  of  a  church  plan  (sec. 
414(e))  may  be  commingled  in  a  common  fund  with  other  amounts 
devoted  exclusively  to  church  purposes  (for  example,  a  fund  main- 
tained by  a  church  pension  board)  if  that  part  of  the  fund  which 
equitably  belongs  to  the  plan  is  separately  accounted  for  and 
cannot  be  used  for  or  diverted  to  purposes  other  than  for  the  exclu- 
sive benefit  of  employees  and  their  beneficiaries.  Of  course,  the  rea- 
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sonable  costs  of  administering  a  retirement  income  account  (includ- 
ing an  account  which  is  a  part  of  a  common  fund)  may  be  charged 
against  the  account.  Such  costs  include  the  reasonable  costs  of  ad- 
ministering a  retirement  income  program  of  which  the  account  is  a 
part,  including  costs  associated  with  informing  employees  and  em- 
ployers of  the  availability  of  the  program. 


5.  State  judicial  retirement  plans 

Present  law 

Under  present  law,  State  or  local  government  employees  may 
defer  compensation  under  an  eligible  State  deferred  compensation 
plan,  subject  to  prescribed  annual  limits.  If  a  plan  of  a  State  or 
local  government  is  not  an  eligible  plan,  amounts  under  the  plan 
are  includible  in  an  employee's  income  when  there  is  no  substan- 
tial risk  of  forfeiture. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  participants  in  a  qualified 
State  judicial  plan  are  not  required  to  include  benefits  in  gross 
income  merely  because  there  is  no  substantial  risk  that  the  bene- 
fits will  be  forfeited.  The  plan  must  be  a  mandatory  retirement 
plan  for  State  judges  under  which  each  contributes  the  same  per- 
centage of  income  and  receives  a  retirement  benefit  based  upon 
compensation  paid  to  judges  holding  similar  positions.  The  plan 
must  have  been  continuously  in  existence  since  December  31,  1978, 
and  must  meet  certain  additional  requirements.  The  provision  ap- 
plies to  taxable  years  beginning  after  December  31,  1978. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

6.  Contribution  for  disabled  employees 

Present  laic 

Under  present  law,  contributions  to  a  tax-qualified  profit-sharing 
or  other  defined  contributions  to  a  tax-qualified  profit-sharing  or 
other  defined  contribution  plan  generally  may  not  be  made  for  an 
employee  after  the  employee  separates  from  the  service  of  the  em- 
ployer. 

House  hill 

No  provision. 

Senate  amendment 

The  Senate  amendment  permits  an  employer  to  continue  deduct- 
ible contributions  to  a  profit-sharing  or  other  defined  contribution 
plan  for  an  employee  (other  than  an  officer,  owner,  or  highly  com- 
pensated individual)  who  is  permanently  and  totally  disabled  pro- 
vided that  the  contributions  are  nonforfeitable  when  made.  For 
this  purpose,  a  disabled  employee's  compensation  is  deemed  equal 
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to  his  annualized  compensation  prior  to  his  becoming  disabled.  The 
provision  applies  to  years  beginning  after  December  31,  1981. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

7.  Participation  in  group  trusts  by  governmental  plans 

Present  law 

Under  present  law,  a  group  trust  is  exempt  from  tax  only  if  each 
of  the  participating  trusts  is  a  qualified  trust  forming  a  part  of  a 
qualified  pension,  etc.,  plan  or  an  IRA. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  tax-exempt  status  of  a 
group  trust  will  not  be  adversely  affected  merely  because  a  partici- 
pating trust  is  part  of  a  governmental  plan  without  regard  to 
whether  the  governmental  trust  is  a  qualified  trust  or  the  govern- 
mental plan  is  a  qualified  plan.  The  provision  applies  to  taxable 
years  beginning  after  December  31,  1981. 

Conference  agreement 

The  conference  agreement  modifies  the  Senate  amendment  gen- 
erally to  permit  all  governmental  retirement  plans  to  participate 
in  a  tax-exempt  group  trust.  Under  the  conference  agreement,  the 
tax-exempt  status  of  a  group  trust  will  not  be  adversely  affected 
merely  because  the  trust  accepts  monies  from  (a)  a  retirement  plan 
of  a  State  or  local  government,  whether  or  not  the  plan  is  a  quali- 
fied plan  and  whether  or  not  the  assets  are  held  in  trust,  or  (b)  any 
State  or  local  governmental  monies  intended  for  use  in  satisfying 
an  obligation  of  such  State  or  local  government  to  provide  a  retire- 
ment benefit  under  a  governmental  plan.  Of  course,  any  group 
trust  in  which  a  plan  of  a  private  employer  participates  will 
remain  subject  to  the  present-law  rules  relating  to  unrelated  busi- 
ness taxable  income  (sec.  511  et  seq.),  notwithstanding  that  the 
trust  includes  a  governmental  plan. 


E.  Insurance  Provisions 
1.  Reinsurance  arrangements 
Present  law 

Under  present  law,  a  ceding  company  and  the  reinsurer  may 
elect  to  report  a  modified  coinsurance  transaction  for  tax  purposes 
as  if  the  assets  relating  to  the  risks  reinsured  were  transferred  to 
the  reinsurer,  as  if  the  premium  income  for  the  reinsured  policies 
and  the  investment  income  on  the  assets  were  received  directly  by 
the  reinsurer,  and  also  as  if  reserves  to  reflect  liability  for  future 
claims  were  maintained  by  the  reinsurer.  However,  no  transfer  of 
assets  actually  occurs.  Through  the  use  of  modified  coinsurance 
agreements  and  the  payment  of  experience  refunds  by  the  reinsur- 
er, some  life  insurance  companies  have  used  modified  coinsurance 
to  avoid  or  substantially  reduce  income  taxes. 

Under  present  law,  a  reinsurer  (under  either  a  modified  coinsur- 
ance or  a  conventional  coinsurance  agreement  between  life  insur- 
ance companies)  is  treated  as  having  paid  policyholder  dividends  to 
the  extent  it  reimburses  the  ceding  company  for  payment  of  such 
dividends. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  repeals  the  special  elective  provisions  for 
modified  coinsurance  arrangements.  Existing  arrangements  will  be 
treated  as  terminated  on  January  1,  1982,  and  reinsurers  will  be 
permitted  to  pay  any  tax  attributable  to  termination  treatment  in 
installments  over  a  3-year  period.  With  respect  to  the  reimburse- 
ment of  policyholder  dividends,  the  present  law  rule  will  continue 
for  conventional  coinsurance  arrangements.  With  respect  to  other 
reinsurance  arrangements,  the  Senate  amendment  denies  any  de- 
duction (in  computing  taxable  investment  income)  for  interest  paid 
on  debt  obligations  issued  by  a  ceding  company  in  connection  with 
such  arrangements.1  Also,  the  Secretary  is  granted  authority  to  re- 
characterize items  in  connection  with  a  reinsurance  arrangement 
between  related  taxpayers  in  order  to  reflect  the  proper  source  and 
character  of  taxable  income.  Finally,  pre-1982  modified  coinsurance 
transactions  are  grandfathered  except  in  the  event  of  fraud. 


1  It  is  the  intention  of  the  conferees  that  no  inference  is  to  be  drawn  from  the  inclusion  of  the 
limited  specific  rules  (and  exceptions)  for  debt-financed  conventional  coinsurance  arrangements 
but  not  for  other  arrangements.  In  appropriate  circumstances,  the  Internal  Revenue  Service 
may  challenge  other  conventional  coinsurance  contracts  on  other  grounds,  e.g.,  the  lack  of  eco- 
nomic substance  of  a  transaction,  the  lack  of  a  bona  fide  business  purpose,  or  the  fact  that  the 
principal  purpose  of  the  transaction  is  evasion  of  Federal  income  tax. 
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These  provisions  are  effective  as  of  January  1,  1982,  except  the 
special  allocation  authority  for  related  party  reinsurance  contracts 
applies  to  contracts  entered  into  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
certain  modifications.  One  change  makes  it  clear  that  increases  in 
reserves  attributable  to  the  restoration  of  reserves  to  a  ceding  com- 
pany under  the  modified  coinsurance  termination  accounting  rules 
do  not  qualify  for  the  special  deduction  for  10  percent  of  the  in- 
creases in  reserves  for  nonparticipating  contracts.  A  special  elec- 
tion is  provided  under  which  certain  ceding  companies  may  revoke 
a  section  820  election  for  modified  coinsurance  contracts  entered 
into  during  1980  or  1981  with  an  unrelated  reinsurer.  Only  a  com- 
pany that  had  a  loss  from  operations  or  was  a  "phase  II  negative" 
company  for  the  year  of  the  transaction  is  eligible  to  revoke  the 
section  820  election.  If  revoked,  the  contract  is  treated  as  a  modi- 
fied coinsurance  contract  to  which  a  section  820  election  did  not 
apply  with  respect  to  the  reinsured  company  for  all  taxable  years 
for  which  the  contract  is  in  force.  A  special  transition  rule  is  also 
provided  to  except  interest  paid  in  connection  with  a  corporate  re- 
structuring transaction  from  the  limitation  imposed  on  interest  in- 
curred on  debt  issued  for  a  coinsurance  arrangement  entered  into 
early  in  1982.  The  exception  applies  only  if  substantial  cash  princi- 
pal payments  were  made  prior  to  July  1,  1982,  and  the  note  is  fully 
paid  in  cash  before  January  1,  1983. 

The  provisions  relating  to  reimbursements  are  also  revised  so 
that  policyholder  dividends  paid  in  connection  with  reinsured  poli- 
cies are  treated  as  paid  by  the  reinsured  company  rather  than  the 
reinsurer. 

2.  Policyholder  dividends 
Present  law 

Under  present  law,  the  deduction  for  policyholder  dividends  (and 
certain  other  special  deductions)  is  limited  to  $250,000  plus  the 
amount  by  which  gain  from  operations  (computed  without  regard 
to  these  deductions)  exceeds  taxable  investment  income. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  increases  the  $250,000  limit  to  $1  mil- 
lion. The  limit  must  be  allocated  among  members  of  an  affiliated 
group  of  corporations.  The  limit  is  also  phased  out  for  larger  com- 
panies (between  $4  million  and  $8  million  in  dividends  paid).  Alter- 
natively, at  the  annual  election  of  the  taxpayer,  the  amount  of  spe- 
cial deductions  is  limited  to  the  sum  of  100  percent  of  the  policy- 
holder dividends  credited  to  qualified  pension  plans,  the  statutory 
amount  of  $1  million  (subject  to  the  affiliated  group  and  phaseout 
rules),  and  77  %  percent  of  the  policyholder  dividends  paid  by 
mutual  companies  on  other  than  pension  business  or  85  percent  of 
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policyholder  dividends  and  the  special  deduction  for  nonparticipat- 
ing  contracts  for  stock  companies. 

These  provisions  apply  for  a  3-year  period  beginning  with  1982 
and  ending  with  1984. 

Conference  agreement 

Generally,  the  conference  agreement  follows  the  Senate  amend- 
ment. However,  the  provisions  apply  for  a  2-year  period  (1982-1983) 
rather  than  a  3-year  period. 

3.  Life  insurance  reserves  and  contract  liabilities 

Present  law 

Present  law  permits  taxpayers  to  revalue  life  insurance  reserves 
computed  on  a  preliminary  term  basis  to  a  net  level  premium 
basis.  Under  an  approximate  revaluation  method,  reserves  for 
other  than  term  insurance  are  generally  increased  by  $21  per 
$1,000  insurance  in  force,  less  2.1  percent  of  reserves  under  such 
contracts.  Also,  in  computing  reserves  for  certain  contracts,  taxpay- 
ers may  reflect  the  future  liability  for  interest  (which  may  be  guar- 
anteed for  more  than  one  year)  in  excess  of  the  assumed  rate  for 
such  contracts. 

Under  present  law,  life  insurance  companies  are  deemed  to  allo- 
cate investment  yield  to  pension  contracts  on  the  basis  of  the  cur- 
rent earnings  rate  whether  or  not  that  rate  exceeds  the  rate  guar- 
anteed under  the  contract.  However,  if  the  guaranteed  rate  of  in- 
terest exceeds  the  current  earnings  rate,  a  taxpayer  can  allocate 
investment  yield  at  the  actual  rate  rather  than  the  current  earn- 
ings rate  by  removing  life  contingencies  from  the  contracts. 

For  purposes  of  qualifying  as  a  life  insurance  company  for  tax 
purposes,  present  law  requires  that  more  than  50  percent  of  a  com- 
pany's total  reserves  must  consist  of  life  insurance  reserves.  The 
Internal  Revenue  Service  has  several  pending  ruling  requests  con- 
cerning the  reserve  treatment  of  funds  held  under  certain  pension 
contracts  that  do  not  involve  life  contingencies  (i.e.,  that  do  not 
contain  permanent  annuity  purchase  rate  guarantees). 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  revises  the  approximate  revaluation  for- 
mula for  preliminary  term  reserves  by  reducing  the  revaluation 
from  $21  to  $19  per  $1,000  of  other  than  term  insurance  in  force, 
for  business  written  after  March  31,  1982.  In  addition,  no  reserve 
deductions  will  be  allowed  for  excess  interest  guaranteed  beyond 
the  close  of  a  taxable  year. 

The  Senate  amendment  provides  that,  beginning  July  1,  1983, 
the  policy  or  contract  liability  for  group  pension  contracts,  for  pur- 
poses of  determining  the  excludable  policyholder  share  of  invest- 
ment yield,  is  limited  to  the  amount  of  interest  actually  credited  to 
the  contracts.  The  intention  is  to  eliminate  the  so-called  "double- 
dip"  available  under  present  law  with  respect  to  these  contracts. 
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Finally,  the  Senate  amendment  provides  that,  for  any  taxable 
year  ending  before  January  1,  1985,  life  insurance  company  status 
for  a  company  will  not  be  changed  by  treating  reserves  for  group 
pension  contracts  without  permanent  annuity  purchase  rate  guar- 
antees as  not  being  insurance  reserves. 

The  reduction  for  revaluing  preliminary  term  reserves  is  effec- 
tive for  taxable  years  beginning  after  1981  and  before  January  1, 
1985,  but  only  for  business  written  after  March  31,  1982.  The  limi- 
tation on  computing  reserves  for  guaranteed  interest  is  effective  for 
guarantees  made  after  July  1,  1982,  and  before  January  1,  1985. 
The  limitation  on  interest  credited  to  group  pension  contracts  ap- 
plies to  periods  beginning  after  July  1,  1983  and  before  January  1, 
1985.  The  provision  dealing  with  the  status  of  a  company  as  a  life 
insurance  company  applies  to  taxable  years  ending  before  January 
1,  1985. 

Conference  agreement 

Generally,  the  conference  agreement  follows  the  Senate  amend- 
ment. However,  the  reduction  in  the  approximate  revaluation  for- 
mula for  preliminary  term  reserves  is  made  permanent  rather 
than  applying  only  for  the  2-year  period. 

A  transitional  rule  is  provided  for  the  rules  disallowing  excess  in- 
terest guaranteed  beyond  the  close  of  a  taxable  year  for  certain  sit- 
uations when  the  establishment  of  such  reserves  for  taxable  years 
beginning  before  January  1,  1982,  did  not  result  in  any  Federal 
income  tax  benefits.  In  these  cases,  the  amount  of  such  reserves 
may  be  recomputed  by  a  taxpayer  as  of  the  beginning  of  the  first 
taxable  year  beginning  after  December  31,  1981,  to  reflect  the 
amount  that  would  have  been  determined  as  of  the  close  of  the  pre- 
vious taxable  year  if  the  new  limitation  had  been  in  effect.  This 
recomputation  would  be  taken  into  account  for  purposes  of  deter- 
mining any  increase  or  decrease  in  reserves  for  taxable  years  be- 
ginning after  December  31,  1981.  However,  taxpayers  taking  advan- 
tage of  this  transition  rule  must  compute  such  reserves  in  accord- 
ance with  the  new  rule  notwithstanding  the  fact  that  the  interest 
rate  guarantees  were  made  prior  to  July  1,  1982. 

Except  for  the  permanent  change  relating  to  the  revaluation  of 
preliminary  term  reserves,  the  other  provisions  relating  to  life  in- 
surance reserves  and  contract  liabilities  will  apply  only  during  a 
period  (1982-1983)  rather  than  a  3-year  period.  The  provisions  re- 
lating to  the  allocation  of  investment  yield  to  group  pension  con- 
tracts will  apply  as  of  January  1,  1983  (rather  than  July  1,  1983) 
during  the  2-year  period. 

4.  Menge  formula 

Present  law 

Under  present  law,  a  formula,  commonly  called  the  '  'Menge"  for- 
mula, is  used  to  compute  the  amount  of  adjusted  life  insurance  re- 
serves. Simply  stated,  the  formula  is  a  mechanical  arithmetic  ad- 
justment used  to  compute  adjusted  life  insurance  reserves.  The 
amount  computed  is  then  used  in  determining  the  policyholders' 
share  of  investment  yield  and  accordingly  affects  the  computation 
of  a  life  insurance  company's  taxable  investment  income. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  a  "geometric"  Menge  formula 
to  compute  adjusted  life  insurance  reserves  for  purposes  of  allocat- 
ing investment  yield  to  policyholders.  The  provision  applies  to  tax- 
able years  beginning  after  December  31,  1981,  and  before  January 
1,  1985. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  How- 
ever, the  provisions  apply  for  a  2-year  period  (1982-1983)  rather 
than  a  3-year  period. 

5.  Consolidated  returns 

Present  law 

Under  present  law,  two  or  more  affiliated  domestic  life  insurance 
companies  may  elect  to  file  a  consolidated  return.  For  reporting 
purposes,  some  taxpayers  have  taken  the  position  that  taxable 
income  first  is  determined  for  each  component  member  of  the  af- 
filiated group  and  then  consolidated  by  adding  those  separate  com- 
pany taxable  incomes.  This  approach  is  sometimes  referred  to  as 
the  "bottom-line"  method  of  consolidation.  The  ruling  position  of 
the  Internal  Revenue  Service  is  that  the  taxable  investment  bases 
and  the  gain  from  operations  bases  first  must  be  aggregated  to 
arrive  at  consolidated  group  amounts  and  then  these  aggregate  tax 
bases  apply  for  the  consolidated  group.  This  approach  is  sometimes 
referred  to  as  a  "phase-by-phase"  method  of  consolidation. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  a  "bottom-line"  method  of 
consolidation  is  allowed  for  determining  consolidated  life  insurance 
company  taxable  income.  Further,  the  Internal  Revenue  Service 
cannot  disturb  a  bottom-line  reporting  position  taken  in  a  consoli- 
dated return  filed  for  taxable  years  ending  before  1982. 

The  provision  applies  to  taxable  years  beginning  after  December 
31,  1981,  and  before  January  1,  1985.  The  grandfather  protection 
applies  to  taxable  years  beginning  before  1981  for  returns  (includ- 
ing amended  returns)  filed  before  July  1,  1982,  and  to  taxable  years 
beginning  in  1981  for  returns  filed  before  September  16,  1982. 

Conference  agreement 

Generally,  the  conference  agreement  follows  the  Senate  amend- 
ment. However,  the  provisions  apply  for  a  2-year  period  (1982-1983) 
rather  than  a  3-year  period. 
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6.  Allowance  of  deduction  for  excess  interest 

Present  law 

The  Internal  Revenue  Service  has  ruled  that  excess  interest  cred- 
ited by  an  insurance  company  with  respect  to  certain  deferred  an- 
nuity contracts  is  a  policyholder  dividend  subject  to  the  statutory 
deduction  limitation.  Taxpayers  have  taken  the  position  that  excess 
interest  is  fully  deductible  as  an  increase  in  reserves  for  guaran- 
teed contractual  benefits. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  allows  a  deduction  for  100  percent  of  the 
interest  credited  to  qualified  annuities  if  it  is  guaranteed  in  ad- 
vance, at  a  fixed  rate  or  in  accordance  with  a  formula,  for  a  period 
of  not  less  than  12  months.  For  purposes  of  this  deduction  an  annu- 
ity contract  is  "qualified"  if  it  is  not  a  pension  plan  contract,  in- 
volves life  contingencies,  is  nonparticipating  under  State  law,  and 
provides  for  the  payment  of  excess  interest.  A  participating  con- 
tract, meeting  all  other  requirements,  may  also  be  treated  as  a 
qualified  contract  at  the  election  of  the  taxpayer,  but  the  interest 
deduction  is  limited  to  92 V2  percent  of  total  interest  credited  (i.e., 
assumed  interest  plus  excess  interest). 

These  provisions  apply  to  taxable  years  beginning  after  Decem- 
ber 31,  1981.  Contracts  with  interest  guarantees  for  less  than  12 
months  and  issued  before  January  1,  1983,  are  grandfathered  if 
they  are  in  compliance  with  the  new  provisions  on  January  1,  1983. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment with  certain  technical  and  clarifying  amendments.  First,  the 
interest  guaranteed  from  a  contract's  original  date  of  issue  until 
the  end  of  the  taxable  year  qualifies  for  the  100  percent  deduction 
even  though  it  is  guaranteed  for  less  than  12  months.  Second,  with 
respect  to  participating  contracts,  100  percent  deduction  is  allowed 
for  the  permanently  guaranteed  rate  of  interest  and  92  V2  percent 
for  any  interest  credited  in  excess  of  the  guaranteed  rate.  Third, 
contracts  with  interest  guarantees  for  less  than  12  months  will  be 
grandfathered  with  respect  to  moneys  held  on  August  13,  1982,  and 
any  interest  earned  thereafter;  contracts  issued  after  August  13, 
1982,  and  before  January  1,  1983,  must  conform  to  the  new  provi- 
sions by  the  first  contract  anniversary  date  after  January  1,  1983. 

7.  Amounts  received  under  annuity  contracts 

Present  law 

Under  present  law,  taxation  of  interest  or  other  current  earnings 
on  a  policyholder's  investment  in  an  annuity  contract  generally  is 
deferred  until  annuity  payments  are  received  or  amounts  charac- 
terized as  income  are  withdrawn.  Amounts  paid  out  before  the  an- 
nuity starting  date  are  first  a  return  of  capital  and  are  taxable  (as 
ordinary  income)  only  after  investment  in  the  contract  is  recov- 
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ered.  There  is  no  tax  penalty  for  withdrawals  or  surrenders  before 
the  annuity  starting  date  or  before  a  certain  age. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  amounts  received  before 
the  annuity  starting  date  will  be  treated  first  as  withdrawals  of 
income  earned  on  investments  to  the  extent  of  such  income,  the  re- 
mainder being  treated  as  a  return  of  capital.  Likewise,  loans  under 
the  contract,  or  amounts  received  upon  assignment  or  pledging  of 
the  contract,  will  be  treated  as  amounts  received  under  the  con- 
tract. These  provisions  apply  as  of  July  1,  1982,  but  do  not  apply  to 
income  amounts  allocable  to  investments  made  before  July  2,  1982, 
to  endowment  or  life  insurance  contracts  (except  to  the  extent  pre- 
scribed in  regulations),  or  to  contracts  purchased  under  qualified 
pension  plans. 

In  addition,  the  Senate  amendment  imposes  a  penalty  on  certain 
distributions  from  an  annuity  contract.  The  penalty  will  be  equal 
to  10  percent  of  the  amount  includible  in  income,  to  the  extent  the 
amount  is  allocable  to  an  investment  made  within  10  years  of  the 
receipt.  However,  the  penalty  will  not  apply  to  a  distribution  that 
is  (1)  made  on  or  after  the  policyholder  reaches  age  59 Vz;  (2)  made 
to  a  beneficiary  on  or  after  death  of  the  policyholder;  (3)  attributa- 
ble to  the  policyholder  becoming  disabled;  (4)  a  payment  under  an 
annuity  for  life  or  at  least  5  years;  (5)  from  a  qualified  pension 
plan;  or  (6)  allocable  to  an  investment  before  July  2,  1982. 

The  penalty  only  applies  to  distributions  made  after  December 
31,  1982. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, but  reduces  the  amount  of  the  penalty  to  5  percent  and 
changes  the  effective  date  for  the  provisions  to  August  13,  1982 
(except  that  the  penalty  still  applies  to  distributions  made  after  De- 
cember 31,  1982). 

Also,  under  the  conference  agreement,  a  replacement  contract 
obtained  in  a  tax-free  exchange  of  contracts  succeeds  to  the  status 
of  the  surrendered  contract  for  purposes  of  the  new  provisions. 
Such  exchanges  are  subject  to  the  new  provisions  in  this  Act  for 
information  reporting  on  pension  plans  and  commercial  annuity 
contracts. 

8.  Flexible  premium  contracts 
Present  law 

Under  present  law,  gross  income  does  not  include  proceeds  of  a 
life  insurance  contract  paid  by  reason  of  the  death  of  the  insured. 
In  a  private  letter  ruling,  the  Internal  Revenue  Service  concluded 
that  the  entire  amount  paid  upon  death  under  a  universal  life  in- 
surance contract  is  excluded  from  gross  income  even  though  the 
death  benefit  may  reflect  a  large  cash  fund  and  a  relatively  small 
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amount  of  pure  insurance  protection.  However,  the  Service  is  re- 
considering this  position. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  mandatory  guidelines  for  deter- 
mining whether  a  death  benefit  paid  under  a  life  insurance  con- 
tract that  provides  for  payment  of  one  or  more  premiums  not  fixed 
by  the  insurer  as  to  both  timing  and  amount  (a  flexible  premium 
life  insurance  contract)  should  be  excluded  from  gross  income.  In 
addition  to  providing  a  life  insurance  benefit,  such  contracts  can 
also  provide  benefits  for  guaranteed  insurability,  accidental  death, 
family  term  coverage,  or  waiver  of  premium;  they  cannot  provide 
any  annuity  benefits  other  than  as  settlement  options. 

The  guidelines  contain  two  tests  which  the  contract  must  meet  at 
all  times  in  order  to  be  considered  life  insurance  thereunder.  First, 
under  a  premium  test,  the  sum  of  the  premiums  paid  cannot 
exceed  the  single  premium  at  issue  (or  sum  of  the  level  premiums) 
necessary  to  fund  the  death  benefit  of  the  contract  and  the  charges 
for  any  qualified  additional  benefits.  Second,  under  a  death  benefit 
test,  the  death  benefit  (without  regard  to  any  additional  benefits) 
must  never  be  less  than  specified  percentages  of  the  cash  value  of 
the  contract.  The  amendment  gives  the  Secretary  discretion  to 
allow  corrections  of  excessive  premium  payments.  It  also  allows  30 
days  after  the  close  of  the  contract  year  to  return  excessive  premi- 
um payments  with  interest  to  the  policyholder  and  allows  other- 
wise disqualifying  premium  payments  if  necessary  to  prevent  ter- 
minations of  the  contract. 

The  amendment  provisions  apply  to  contracts  issued  before  Janu- 
ary 1,  1985.  However,  any  contract  issued  before  October  1,  1982, 
that  complies  with  the  new  guidelines  within  one  year  after  enact- 
ment shall  be  treated  as  being  in  compliance  for  all  prior  periods. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, but  adds  an  alternative  cash  value  test  for  purposes  of  meet- 
ing the  flexible  premium  life  insurance  guidelines.  Under  this  test, 
a  flexible  premium  contract  will  provide  life  insurance  for  purposes 
of  Code  section  101  if,  by  the  terms  of  the  contract,  the  cash  value 
will  not  at  any  time  exceed  the  net  single  premium  for  the  death 
benefit  (without  regard  to  any  additional  benefits)  at  such  time. 
For  purposes  of  this  alternative  test,  the  net  single  premium  must 
be  computed  using  the  most  recent  mortality  table,  an  assumed  in- 
terest rate  that  is  the  greater  of  4  percent  or  the  minimum  rate  or 
rates  guaranteed  in  the  contract,  and  a  maturity  date  of  not  earlier 
than  age  95. 

Because  of  difficulties  in  conforming  certain  existing  contracts  to 
the  guidelines,  the  conference  agreement  modifies  the  transition 
rules  concerning  the  assumed  interest  rates  used  in  the  guideline 
premium  computations.  In  computing  the  net  single  premium  for 
the  alternative  cash  value  test,  the  required  assumed  interest  rate 
will  be  the  greater  of  3  percent  or  the  minimum  rate  or  rates  guar- 
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an  teed  in  the  contract  for  contracts  issued  before  July  1,  1983;  a 
similar  transition  rule  is  adopted  for  purposes  of  the  premium  test 
and  computing  the  guideline  level  premium,  for  contracts  issued 
before  January  1,  1983.  Also,  the  conference  agreement  modifies 
the  general  transition  rule  to  the  Senate  amendment  and  allows 
compliance  within  one  year  after  enactment  for  any  flexible  premi- 
um contracts  issued  before  January  1,  1983  (rather  than  October  1, 
1982). 

Also,  the  conference  agreement  clarifies  that  any  flexible  premi- 
um contract  that  is  treated  under  State  law  as  a  single  integrated 
life  insurance  contract  and  that  satisfies  these  guidelines  will  be 
treated  for  Federal  tax  purposes  as  a  single  contract  of  life  insur- 
ance and  not  as  a  contract  that  provides  separable  life  insurance 
and  annuity  benefits. 

Finally,  the  conferees  agree  to  allow  60  days  (rather  than  30 
days)  to  return  excessive  premium  payments. 

9.  Indeterminate  premium  policies 
Present  law 

In  a  private  letter  ruling,  issued  in  June,  1982,  the  Internal  Rev- 
enue Service  held,  among  other  things,  that  the  excess  of  the  maxi- 
mum premium  chargeable  over  the  premium  actually  collected 
should  be  treated  as  a  distribution  of  policyholder  dividends  which 
is  paid  back  as  a  premium  to  the  company. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that,  for  taxable  years  begin- 
ning before  1982,  amounts  that  could  have  been  charged  as  a  pre- 
mium or  mortality  charge,  but  were  not,  will  not  be  included  in 
premium  income. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

10.  Underpayments  of  1982  estimated  taxes 
Present  law 

Under  present  law,  a  nondeductible  penalty  is  imposed  on  under- 
I    payments  of  estimated  taxes. 

House  hill 

No  provision. 

Senate  amendment 

The  Senate  amendment  provides  that  the  underpayment  penalty 
will  not  apply  to  underpayment  periods  ending  before  December 
15,  1982,  to  the  extent  an  underpayment  is  created  or  increased  by 
the  provisons  of  the  bill  affecting  life  insurance  companies. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 


F.  Employment  Tax  Provisions 
1.  Independent  Cotractors 

a.  Alternative  standards  for  determining  classification  of  workers 
for  employment  tax  purposes  and  extension  of  certain  inter- 
im provisions 

Present  law 

In  general 

Common  law  (i.e.,  nonstatutory)  rules  generally  apply  in  deter- 
mining whether  particular  workers  are  treated  as  employees  or  as 
independent  contractors  (self-employed  persons)  for  Federal  em- 
ployment tax  purposes.  However,  certain  individuals  are  classified 
by  the  tax  statute  as  employees  for  FICA  (social  security)  tax  pur- 
poses. These  statutory  FICA  employees  are  certain  agent-drivers  or 
commission-drivers,  full-time  life  insurance  sales  persons,  home 
workers  performing  services  on  goods  or  materials,  and  full-time 
traveling  or  city  sales  persons. 

Interim  provisions  relating  to  classification  controversies 

Section  530  of  the  Revenue  Act  of  1978  provided  that  taxpayers 
who  had  a  reasonable  basis  for  not  treating  workers  as  employees 
in  the  past  could  continue  such  treatment  without  incurring  em- 
ployment tax  liabilities.  This  relief  was  available  only  if  the  tax- 
payer filed  all  Federal  tax  returns  (including  information  returns) 
that  are  required  to  be  filed  with  respect  to  workers  whose  status  is 
at  issue  on  a  basis  consistent  with  the  taxpayer's  treatment  of  the 
workers  as  independent  contractors.  Also,  the  1978  Act  prohibited 
the  Treasury  Department  from  issuing  any  regulation  or  revenue 
ruling  that  classifies  individuals  for  purposes  of  employment  taxes 
under  interpretations  of  the  common  law. 

The  interim  provisions  of  Section  530  of  the  Revenue  Act  of  1978 
were  extended,  by  subsequent  legislation,  through  June  30,  1982. 

Senate  amendment 

In  general 

The  satisfaction  of  a  safe-harbor  test  results  in  classification  of  a 
worker  as  an  independent  contractor  for  Federal  employment  tax 
purposes  other  than  under  the  Railroad  Retirement  Tax  Act.  (A 
statutory  FICA  tax  employee  could  be  classified  under  the  safe- 
harbor  for  income  tax  purposes.)  The  safe-harbor  requirements, 
generally  applicable  to  post-1982  services,  relate  to  (1)  control  of 
hours  worked,  (2)  place  of  business,  (3)  investment  or  income  fluctu- 
ation, (4)  written  contract  and  notice  of  tax  responsibilities,  and  (5) 
the  filing  of  required  returns.  A  special  rule  applies  with  respect  to 
certain  home-health  care  workers. 
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Interim  provisions  relating  to  classification  controversies 

The  interim  provisions  (Section  530  of  the  Revenue  Act  of  1978) 
are  extended  through  December  31,  1982. 

Conference  agreement 

Statutory  nonemployees. — The  conference  agreement  does  not  in- 
clude any  safe-harbor  test  (or  any  special  rule  with  respect  to 
home-health  care  workers).  The  conference  agreement  establishes 
two  categories  of  statutory  nonemployees.  Under  this  provision, 
sales  persons  who  are  licensed  real  estate  agents,  and  individuals 
who  are  direct  sellers,  are  treated  for  Federal  income  and  employ- 
ment tax  purposes  as  self-employed  persons  where  substantially  all 
the  remuneration  paid  for  their  services  as  real  estate  agents  or 
direct  sellers  is  directly  related  to  sales  or  other  output  and  where 
such  services  are  performed  pursuant  to  a  written  contract  provid- 
ing that  they  will  not  be  treated  as  employees  for  Federal  tax  pur- 
poses. In  defining  direct  sellers,  the  bill's  reference  to  individuals 
engaged  in  the  trade  or  business  of  selling  or  soliciting  the  sale  of 
consumer  products  includes  the  activities  of  individuals  who  at- 
tempt to  increase  direct  sales  activities  of  their  direct  sellers  and 
who  realize  remuneration  dependent  on  the  productivity  of  those 
direct  sellers.  These  activities  include  providing  motivation  or  en- 
couragement, imparting  skills,  knowledge,  or  experience,  or  re- 
cruiting activities.  Also,  in  defining  qualified  real  estate  agents,  the 
bill's  reference  to  sales  persons  who  are  licensed  real  estate  agents 
includes  the  appraisal  activities  of  licensed  real  estate  agents  in 
connection  with  real  estate  sales  activities  if  such  individuals  real- 
ize remuneration  dependent  on  sales  or  other  output.  This  provi- 
sion applies  to  services  performed  after  1982. 

Interim  provisions. — The  conference  agreement  indefinitely  ex- 
tends the  interim  provisions  (section  530  of  the  Revenue  Act  of 
1978)  from  July  1,  1982,  until  such  time  as  the  Congress  enacts  leg- 
islation as  to  the  classification  of  workers  as  independent  contrac- 
tors or  employees.  This  provision  does  not  prohibit  implementation 
(e.g.,  through  issuance  of  regulations  or  rulings)  of  the  provision  in 
the  conference  agreement  relating  to  statutory  nonemployees. 

b.  Reduction  of  certain  employment  tax  liabilities  where  workers 
are  reclassified  as  employees 

Present  law 

If  a  worker  reclassification  occurs,  the  employer  generally  is  re- 
sponsible for  all  employment  tax  liabilities  (income  tax  withhold- 
ing, both  the  employer's  and  the  employee's  share  of  FICA  taxes, 
and  FUTA  taxes)  with  respect  to  the  reclassified  workers.  Federal 
income  tax  withholding  assessments  may  be  adjusted  if  the  reclas- 
sified worker  pays  (or  has  paid)  the  proper  amount  of  income  tax. 
A  FICA-SECA  offset  is  authorized  only  if  the  reclassified  worker  is 
prevented  from  filing  for  a  refund  of  the  SECA  tax  paid  in  error. 

House  bill 
No  provision. 
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Senate  amendment 

The  Senate  amendment  provides  for  reduced  employment  tax  lia- 
bility in  certain  reclassification  cases. 

Generally,  an  employer  will  be  liable  for  1.5  percent  of  wages  (3.0 
percent  if  no  information  returns  were  filed)  if  the  employer  erro- 
neously treated  the  worker  as  a  nonemployee  for  income  tax  pur- 
poses. If  the  employer  erroneously  treated  the  worker  as  a  nonem- 
ployee for  social  security  tax  purposes,  the  employer  will  be  liable 
for  20  percent  of  the  worker's  share  of  FICA  tax  that  should  have 
been  withheld  (40  percent  if  no  information  returns  were  filed). 
These  reduced  liabilities  do  not  apply  if  the  employer  treats  a 
worker  as  a  nonemployee  with  intentional  disregard  of  the  law. 

The  Senate  amendment  is  effective  on  enactment,  but  does  not 
apply  to  assessments  made  before  January  1,  1983. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

c.  Tax  Court  jurisdiction  over  certain  employment  tax  issues 

Present  law 

The  U.S.  Tax  Court  does  not  have  jurisdiction  over  disputes  in- 
volving Federal  employment  taxes. 

House  bill 

No  provision. 

Senate  amendment 

The  jurisdiction  of  the  U.S.  Tax  Court  is  extended  to  include  em- 
ployment tax  reclassification  liabilities  arising  out  of  services  per- 
formed after  1982. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. The  conferees  understand  that  a  taxpayer  generally  may 
challenge  an  employment  tax  assessment  merely  by  paying  the  tax 
for  one  worker  for  one  quarter,  and  then  suing  for  a  refund  of  that 
tax.  Furthermore,  the  conferees  understand  that  the  Internal  Reve- 
nue Service  generally  will  forbear  from  active  collection  efforts 
while  refund  litigation  is  pending,  if  the  government's  interests  are 
not  jeopardized  thereby. 


2.  Federal  Unemployment  Tax  (FUTA)  Provisions 
a,  FUTA  tax  rate 
Present  law 

The  Federal-State  unemployment  compensation  system  is  fi- 
nanced by  separate  Federal  and  State  payroll  taxes  on  employers. 
Administrative  funds  are  derived  from  the  Federal  payroll  tax  and 
benefits  are  paid  mainly  from  State  payroll  taxes. 

Under  the  Federal  Unemployment  Tax  Act  (FUTA),  a  payroll  tax 
of  3.4  percent  on  the  first  S6,000  of  wages  is  levied  on  employers 
who,  in  the  current  or  last  year,  employed  at  least  one  person  for 
20  different  weeks  or  had  a  quarterly  payroll  of  at  least  $1,500.  If  a 
State's  unemployment  compensation  program  meets  the  require- 
ments of  Federal  law,  employers  in  the  State  receive  a  2.7  percent 
credit  against  the  3.4  percent  Federal  tax.  Thus,  under  current  law, 
the  standard  net  Federal  tax  rate  in  all  States  is  0.7  percent.  (The 
tax  rate  is  higher  in  certain  States  that  have  outstanding  Federal 
unemployment  loans.) 

States  also  levy  unemployment  taxes  on  all  covered  employers  in 
the  State.  These  taxes  finance  regular  State  benefits  and  one-half 
the  costs  of  extended  benefits.  The  method  and  level  of  taxation 
varies  considerably  among  the  States.  All  States  (except  Puerto 
Rico)  provide  a  system  of  experience  rating  under  which  State  tax 
rates  vary  among  employers  according  to  the  total  amount  of  un- 
employment benefits  that  have  recently  been  paid  to  former  em- 
ployees of  each  employer.  In  1981,  the  estimated  average  State  tax 
rate  was  2.4  percent  of  taxable  wages,  ranging  from  0.5  percent  in 
Texas  to  4.0  percent  in  Michigan.  All  States  have  a  wage  base  of  at 
least  86,000.  Twenty-five  States  have  a  higher  wage  base,  ranging 
from  §6,600  to  814,000.  In  Puerto  Rico,  taxes  are  paid  on  total 
wages. 

Sixty-five  percent  of  the  revenue  raised  by  the  Federal  unem- 
ployment tax  is  allocated  to  the  Employment  Security  Administra- 
tion Account  (ESAA)  and  35  percent  is  allocated  to  the  Extended 
Benefits  Account  (EUCA).  Upon  repayment  of  the  Federal  general 
revenue  advances  to  EUCA,  the  0.2  percent  temporary  tax  will  be 
eliminated  and  the  allocation  to  EUCA  will  be  reduced  to  10  per- 
cent of  the  revenue  raised  by  the  Federal  unemployment  tax. 

A  State  that  has  depleted  its  own  unemployment  funds  may  re- 
ceive Federal  loans  as  necessary  to  pay  regular  State  benefits. 
States  that  borrow  funds  have  2  to  3  years  to  repay  the  loan,  de- 
pending on  the  month  the  loan  is  received.  If  a  State  does  not  fully 
repay  all  loans  within  the  2  to  3  year  period,  employers  in  the 
State  become  subject  to  an  annual  reduction  in  the  offset  credit 
against  the  gross  Federal  unemployment  tax  rate  of  at  least  0.3 
percent.  This  means  the  net  Federal  tax  rate,  currently  0.7  percent, 
becomes  subject  to  annual  increases  of  at  least  0.3  percent,  up  to  a 
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maximum  of  3.4  percent,  until  sufficient  revenue  has  been  raised 
through  such  increases  to  repay  the  State's  entire  outstanding  loan 
balance. 

There  are  two  potential  credit  reductions  that  are  in  addition  to 
the  annual  0.3  percent  reduction.  In  the  fourth  year,  in  addition  to 
another  0.3  percent  reduction,  employers  in  the  State  face  a  reduc- 
tion equal  to  the  amount  that  2.7  percent  exceeds  the  State's  aver- 
age tax  rate  on  taxable  wages  in  the  calendar  year  to  which  the 
reduction  applies.  In  the  fifth  year  and  thereafter,  employers  face  a 
reduction,  in  addition  to  another  0.3  percent,  equal  to  the  higher  of 
the  amount  of  the  additional  fourth  year  reduction  or  the  amount 
that  the  State's  5-year  benefit  cost  rate  exceeds  the  State's  average 
tax  rate  on  taxable  wages  in  the  calendar  year  to  which  the  reduc- 
tion applies.  (The  benefit-cost  rate  is  benefits  divided  by  taxable 
wages.) 

Effective  April  1,  1982,  through  December  31,  1987,  States  must 
pay  interest  on  new  Federal  unemployment  loans  that  are  not 
repaid  by  the  end  of  the  fiscal  year  in  which  they  are  obtained.  The 
interest  rate  is  the  same  rate  paid  by  the  Federal  Government  on 
State  reserves  in  the  unemployment  trust  fund  for  the  quarter 
ending  December  31  of  the  preceding  year,  but  not  higher  than  10 
percent  per  annum.  Interest  payments  are  credited  to  the  General 
Fund  of  the  U.S.  Treasury. 

House  bill 

No  provision. 

Senate  amendment 

Effective  January  1,  1983,  the  Senate  amendment  would  increase 
the  Federal  unemployment  tax  wage  base  from  $6,000  to  $7,000. 
(This  will  require  States,  in  order  for  employers  to  qualify  for  the 
2.7  credit  against  the  gross  Federal  tax  rate,  to  have  a  State  unem- 
ployment tax  wage  base  of  at  least  $7,000.) 

The  gross  Federal  unemployment  tax  rate  would  be  increased 
from  3.4  to  3.5.  Employers  in  States  with  approved  State  programs 
will  continue  to  receive  the  2.7  offset  credit,  so  the  standard  net 
Federal  tax  would  be  0.8  percent.  This  provision  also  is  effective 
January  1,  1983. 

Effective  January  1,  1985,  the  Senate  amendment  would  increase 
the  gross  Federal  tax  rate  to  6.2  percent.  This  includes  a  perma- 
nent tax  of  6.0  percent  plus  a  temporary  0.2  percent  that  would 
remain  in  effect  until  all  outstanding  general  revenue  loans  to  the 
Federal  Extended  Unemployment  Compensation  Account  (EUCA) 
have  been  repaid.  The  offset  credit  would  increase  to  5.4,  so  the  net 
Federal  tax  rate  would  remain  at  0.8  percent  until  the  EUCA  ac- 
count has  paid  off  all  general  revenue  loans,  when  it  would  drop  to 
0.6  percent.  The  wage  base  remains  at  $7,000. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
the  following  modifications.  States  that,  under  State  law  in  effect 
as  of  August  10,  1982,  allow  certain  specified  industries  to  pay  a 
non-experience  based  State  unemployment  tax  rate  that  is  below 
5.4  percent  could  provide  for  such  industries  to  reach  gradually  the 
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new  5.4  standard  tax  rate.  Annual  increases  in  the  State  unemploy- 
ment tax  rate  for  such  industries  could  be  limited  to  no  less  than 
20  percent  of  the  difference  between  the  rate  paid  by  an  employer 
as  of  August  10,  1982  and  5.4  percent. 

The  allocation  of  Federal  unemployment  tax  revenues  among  ac- 
counts in  the  Federal  trust  fund  is  modified  to  provide  that  60  per- 
cent of  the  revenue  raised  by  the  0.8  tax  rate  (or  0.48  percentage 
points)  will  be  allocated  to  the  Employment  Security  Administra- 
tion Account  (ESAA)  and  40  percent  (or  0.32  percentage  points)  to 
the  Extended  Benefits  Account  (EUCA).  The  Secretary  will  be  re- 
quired to  make  repayments  to  the  General  Fund  of  the  Treasury 
from  the  EUCA  account  whenever  he  determines  that  the  amount 
in  the  account  exceeds  the  amount  required  to  meet  Federal  ex- 
tended benefit  costs  for  the  next  3  months.  The  conference  agree- 
ment also  provides,  upon  repayment  of  the  Federal  general  reve- 
nue advances  to  EUCA  (and  elimination  of  the  0.2  percent  tax),  90 
percent  of  FUTA  revenues  will  be  allocated  to  ESS  A  and  10  per- 
cent of  EUCA,  as  under  current  law. 

The  conference  agreement  allows  States  to  make  Federal  unem- 
ployment loan  repayments  from  State  trust  fund  accounts  in  lieu 
of  further  reductions  in  the  credit  against  the  gross  Federal  unem- 
ployment tax  rate,  provided  several  requirements  are  met.  First, 
the  State  account  must  have  sufficient  funds  or  sufficient  income 
to  enable  it  to  repay  an  amount  equal  to  at  least  the  sum  that  the 
credit  reduction  would  have  generated  plus  any  advances  made  to 
the  State  during  the  year.  Second,  after  making  this  repayment, 
the  State  must  retain  enough  funds  in  its  account  to  pay  all  State 
benefits  for  the  next  3  months  (from  November  1).  Finally,  the 
State  must  have  made  a  change  in  its  law,  after  the  date  of  enact- 
ment of  this  bill,  and  after  receiving  the  first  advance,  that  has  re- 
sulted in  an  increase  in  the  solvency  of  its  unemployment  compen- 
sation system. 

The  conference  agreement  drops  the  additional  credit  reduction 
based  on  the  State's  previous  5-year  benefit  cost  rate  that  begins  in 
the  fifth  year  a  State  is  subject  to  annual  reductions  in  the  credit 
against  the  gross  FUTA  because  of  outstanding  Federal  unemploy- 
ment loans.  This  amendment  applies  to  a  debtor  State  in  any  tax 
year,  beginning  after  December  31,  1982,  in  which  the  State  has 
taken  no  action  during  the  12-month  period  ending  on  September 
30  which  has  reduced  the  solvency  of  the  State  unemployment 
trust  fund. 

Effective  for  interest  due  after  December  31,  1982,  the  conference 
agreement  permits  States  with  high  unemployment  to  reduce  pay- 
ments of  interest  on  Federal  unemployment  loans  to  25  percent  of 
the  amount  due  in  any  year,  and  thereby  extend  the  payment  of 
the  total  interest  obligation  over  a  4-year  period.  (Interest  would  be 
charged  on  any  deferred  amount.)  A  State  would  be  able  to  extend 
payment  of  interest  due  in  any  calendar  year  in  which  the  State 
insured  unemployment  rate  equaled  or  exceeded  7.5  percent  during 
the  first  6  months  of  the  preceding  calendar  year. 
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b.  Exclusion  from  FUTA  of  wages  paid  to  certain  students 

Present  law 

Under  current  law,  wages  paid  to  a  student  under  age  22  who  is 
enrolled  full-time  in  a  work  study  or  internship  program  are 
exempted  from  the  Federal  unemployment  tax  (FUTA)  if  the  work 
performed  is  an  integral  part  of  the  student's  academic  program. 

House  bill 

The  House  provision  exempts  from  FUTA  tax  any  wages  paid  to 
a  student  enrolled  full-time  in  a  work-study  or  internship  program, 
regardless  of  age,  for  work  that  is  an  integral  part  of  the  student's 
academic  program,  effective  for  services  performed  after  the  date 
of  enactment. 

Senate  amendment 

No  provision. 

Conference  agreement 

The  conference  agreement  follows  the  House  provision.  In  addi- 
tion, for  tax  year  1983  only,  the  conferees  agreed  to  exempt  from 
FUTA,  wages  paid  by  certain  summer  camps  to  employees  who  are 
full-time  students. 

c.  Extension  of  exclusion  from  FUTA  of  wages  paid  to  certain 

alien  farmworkers 

Present  law 

Under  the  Immigration  and  Nationality  Act,  residents  of  foreign 
countries  who  do  not  intend  to  abandon  such  residency  may  be  ad- 
mitted to  the  United  States  to  work  for  a  temporary  period  of  time 
during  the  peak  agricultural  crop  seasons.  Prior  to  1982,  wages 
paid  to  such  alien  farmworkers  were  excluded  from  Federal  unem- 
ployment (FUTA)  taxes. 

House  bill 

The  House  provision  extends  for  2  years — from  January  1,  1982, 
to  January  1,  1984 — the  provision  of  prior  law  that  excluded  wages 
paid  to  certain  alien  farmworkers  from  FUTA  taxes.  The  provision 
is  effective  upon  date  of  enactment. 

Senate  amendment 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  provision. 


3.  Extension  of  Social  Security  hospital  insurance  taxes  and 
Medicare  coverage  to  Federal  employees 

Present  law 

Federal  employees  generally  are  not  subject  to  social  security 
hospital  insurance  taxes  nor  does  their  employment  qualify  them 
for  Medicare  coverage. 

House  bill 

No  provision. 

Senate  amendment 

Federal  employment  would  become  subject  to  the  hospital  insur- 
ance portion  of  the  FICA  tax,  effective  January  1,  1983,  and  the 
newly  covered  Federal  employment  would  be  used  in  determining 
eligibility  for  protection  under  medicare  part  A  (hospital  insur- 
ance). A  transitional  provision  would  provide  credit  for  additional 
hospital  insurance  quarters  of  coverage  for  certain  Federal  employ- 
ees who  have  attained  age  57  by  1983,  and  who  otherwise  would 
not  qualify  for  medicare  protection  even  though  they  have  made 
hospital  insurance  tax  contributions  based  on  their  Federal  em- 
ployment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  with 
several  clarifying  and  other  changes,  as  follows:  All  Federal  em- 
ployment currently  excluded  from  FICA  taxes  would  be  covered, 
except  for  certain  services  performed  by  penal  inmates,  medical  in- 
terns and  student  nurses,  and  temporary  emergency  employment; 
hospital  insurance  quarters  of  coverage  would  be  earned  and  cred- 
ited in  the  same  way  as  for  other  covered  employment  (i.e.,  speci- 
fied amounts  of  covered  earnings  in  a  year  would  result  in  specified 
numbers  of  quarters  of  coverage);  and  the  transitional  provision, 
which  would  apply  to  Federal  employees  who  perform  service 
during  and  before  January  1983,  would  give  such  employees  credit 
toward  medicare  eligibility  (up  to  the  minimum  amount  required) 
for  past  Federal  employment.  Employees  of  States  and  localities, 
including  the  District  of  Columbia,  would  continue  to  be  exempt 
from  FICA  taxes. 

The  conference  agreement  permits  individuals  who  have  worked 
for  the  Federal  Government  to  obtain  medicare  benefits  if  they  file 
and  meet  the  insured  status  and  other  disability  eligibility  require- 
ments of  the  social  security  disability  cash  benefits  program,  even 
though  no  such  cash  benefits  would  otherwise  be  payable.  The 
medicare  application  would  be  treated  as  an  application  for  disabil- 
ity benefits  (for  purposes  of  determining  eligibility  to  medicare). 
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The  Secretary  of  Health  and  Human  Services  and  the  Director  of 
the  Office  of  Personnel  Management  are  required  fully  to  inform 

Federal  employees  (particularly  those  who  might  be  or  become  eligi- 
ble for  medicare  benefits  because  of  a  disability)  of  the  terms  and 
conditions  of  medicare  eligibility. 


G.  Excise  Tax  Provisions 


L  Airport  and  airway  taxes 
Present  law 

There  is  a  5-percent  tax  on  domestic  air  passenger  tickets,  the 
revenues  from  which  go  into  the  general  fund.  In  addition,  there  is 
a  4-cents-per-gallon  tax  on  gasoline  used  by  noncommercial  avi- 
ation and  there  are  taxes  on  aircraft  tires  and  tubes;  the  revenues 
from  these  taxes  currently  go  into  the  Highway  Trust  Fund. 

House  bill 
No  provision. 

However,  H.R.  4800  as  reported  by  the  Committee  on  Ways  and 
Means  would  have  provided  the  following  aviation  excise  tax  rates 
for  the  period  July  1,  1982-December  31,  1983:  (1)  5-percent  air  pas- 
senger ticket  tax;  (2)  5-percent  air  freight  waybill  tax;  (3)  $5  per 
person  international  departure  tax;  (4)  12-cents-per-gallon  tax  on 
gasoline  and  nongasoline  fuels  used  by  noncommercial  aviation; 
and  (5)  extension  of  the  present  taxes  on  aircraft  tires  and  tubes. 
Revenues  from  these  aviation  excise  taxes  would  have  been  trans- 
ferred to  the  Airport  and  Airway  Trust  Fund  for  the  period  July  1, 
1982-December  31,  1983,  and  the  Airport  and  Airway  Trust  Fund 
statute  would  have  been  transferred  to  the  Internal  Revenue  Code, 
effective  July  1,  1982. 

H.R.  4800  also  would  have  made  three  other  modifications  to  the 
application  of  the  air  passenger  ticket  tax: 

(1)  Effective  July  1,  1982,  the  6-hour  layover  rule  would  have 
been  increased  to  12  hours  for  purposes  of  determining  wheth- 
er the  flight  is  treated  as  uninterrupted  international  travel 
subject  only  to  the  departure  tax  (i.e.,  not  subject  to  the  domes- 
tic ticket  tax). 

(2)  The  Secretary  of  the  Treasury  would  have  been  granted 
the  authority  to  waive  the  225-mile  zone  rule  if  Canada  or 
Mexico  entered  into  a  "qualified  agreement"  regarding  the  tax 
to  be  applied  to  persons  traveling  by  air  between  the  United 
States  and  that  country  with  the  objective  of  eliminating 
double  taxation  of  travel  between  the  countries  or  within  the 
225-mile  zone. 

(3)  The  requirement  that  the  ticket  fare  and  tax  be  shown  by 
trip  segments  would  have  been  repealed,  effective  from  the 
date  of  enactment  of  the  bill.  The  requirement  for  separately 
showing  the  total  airfare  and  total  ticket  tax  was  retained. 

In  addition,  H.R.  4800  would  have  repealed  the  present  prohibi- 
tion against  charging  aviation  users  for  overtime  costs  associated 
with  services  provided  by  the  U.S.  Customs  Service  personnel 
during  regularly  scheduled  hours  on  Sundays  and  holidays. 
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Senate  amendment 
Tax  provisions 

The  Senate  amendment  makes  the  following  permanent  changes 
in  aviation  excise  taxes:  (1)  increases  the  domestic  air  passenger 
ticket  tax  to  8  percent;  (2)  reimposes  the  prior  5-percent  tax  on  air 
freight  waybills;  (3)  reimposes  the  prior  $3  per  person  international 
departure  tax;  (4)  increases  the  tax  on  noncommercial  aviation  gas- 
oline to  12  cents  per  gallon;  (5)  imposes  a  14-cents-per-gallon  tax  on 
other  noncommercial  aviation  fuels;  (6)  continues  the  tax  on  air- 
craft tires  and  tubes  at  present  rates;  and  (7)  provides  an  exemp- 
tion from  the  fuels  and  air  passenger  ticket  taxes  for  helicopters 
not  utilizing  Federal-aid  airports  or  Federal  airway  facilities  where 
used  in  (a)  timber  operations  or  (b)  natural  resource  exploration  or 
development.  The  tax  changes  are  effective  for  tickets,  waybills, 
and  fuels  purchased  after  August  31,  1982. 

Trust  fund  provisions 

Revenues  from  these  aviation  excise  taxes  are  appropriated  to 
the  Airport  and  Airway  Trust  Fund,  effective  September  1,  1982. 
The  Senate  amendment  also  transfers  the  Airport  and  Airway 
Trust  Fund  statute  to  the  Internal  Revenue  Code,  effective  Septem- 
ber 1,  1982,  and  extends  the  trust  fund  expenditure  authority  on  a 
permanent  basis.  The  trust  fund  expenditure  purposes  are  updated 
to  include  the  Airport  and  Airway  System  Development  Act  of 
1982  (as  added  by  title  IV  of  the  Senate  amendment). 1 

Tax  termination  provision 

Title  IV  (sec.  406(e))  of  the  Senate  amendment  contains  a  provi- 
sion which  would  terminate  the  aviation  excise  taxes  going  into  the 
Trust  Fund  and  the  authority  to  make  trust  fund  expenditures  for 
airway  improvement  program  costs  (under  sec.  407— airway  facili- 
ties and  equipment,  research,  engineering  and  development,  and 
operations  and  maintenance  expenses),  if  amounts  obligated  in  any 
fiscal  year  for  airport  development  are  less  than  85  percent  of  the 
amounts  authorized.  The  termination  of  tax  and  trust  fund  spend- 
ing provisions  could  be  overridden  by  a  joint  resolution  of  the  Con- 
gress. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  with 
certain  changes.  The  exemptions  for  helicopters  from  the  fuels  and 
air  passenger  ticket  taxes  are  retained  but  only  for  those  helicop- 
ters involved  in  timber  operations  and  in  hard  mineral  resource  ex- 
ploration and  development. 

The  conference  agreement  does  not  include  the  provision  of  the 
Senate  amendment  for  the  automatic  termination  of  the  excise 
taxes  that  go  into  the  trust  fund  and  of  the  authorizations  for  the 
airway  improvement  program.  Instead,  the  authority  to  make  ex- 
penditures from  the  trust  fund  will  expire  after  September  30, 
1987,  and  the  aviation  excise  taxes  (and  the  transfer  of  tax  rev- 


1  Title  IV  of  the  Senate  amendment  and  title  V  of  the  conference  agreement  provides  trust 
fund  authorizations  for  fiscal  years  1982-1987. 
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enues  to  the  Airport  and  Airway  Trust  Fund)  will  terminate  after 
December  31,  1987. 

In  addition,  the  conference  agreement  includes  the  three  modifi- 
cations from  H.R.  4800  relating  to  the  air  passenger  ticket  tax, 
these  modifications  also  being  effective  September  1,  1982. 


2.  Increase  in  cigarette  excise  taxes 
Present  law 

A  manufacturers  excise  tax  equal  to  $4  per  thousand  (8  cents  per 
pack)  is  imposed  on  small  cigarettes  (i.e.,  cigarettes  weighing  no 
more  than  three  pounds  per  thousand).  Generally,  a  tax  equal  to 
$8.40  per  thousand  is  imposed  on  large  cigarettes,  except  that 
higher  rates  apply  to  large  cigarettes  that  exceed  6.5  inches  in 
length. 

House  bill 

No  provision. 

Senate  amendment 

The  manufacturers  excise  taxes  on  small  and  large  cigarettes  are 
doubled  effective  for  cigarettes  removed  after  December  31,  1982, 
and  before  October  1,  1985.  A  floor  stocks  tax  equal  to  the  excess  of 
the  new  tax  rates  over  the  pre-1983  rates  is  imposed  on  cigarettes 
held  for  sale  on  January  1,  1983,  by  any  person  other  than  a  retail- 
er. The  floor  stocks  tax  must  be  paid  on  or  before  January  18,  1983. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment;  how- 
ever, the  conferees  desire  to  clarify  their  intent  regarding  the  in- 
terpretation of  two  rules  of  the  floor  stocks  tax  applicable  to  ciga- 
rettes removed  before  January  1,  1983,  and  held  for  sale  on  that 
date. 

The  conferees  intend  that  the  exemption  from  the  floor  stocks 
tax  for  cigarettes  held  for  sale  by  retailers  apply  only  to  cigarettes 
held  at  the  location  where  they  are  normally  sold  to  consumers. 
For  example,  cigarettes  held  for  sale  on  the  shelves  of  a  retail  store 
will  be  exempt  as  held  by  a  retailer,  but  cigarettes  held  in  ware- 
houses or  other  similar  facilities  where  retail  consumers  do  not 
have  regular  access  to  them  are  not  to  be  treated  as  held  by  a  re- 
tailer. 

The  conferees  further  understand  that  financial  hardship  could 
result  in  some  circumstances  if  payment  of  the  entire  floor  stocks 
tax  were  required  on  or  before  January  18,  1983.  It  is  the  intent  of 
the  conferees  that  the  Treasury  Department  exercise  its  present 
authority  over  establishment  of  the  time  and  method  for  paying 
cigarette  excise  taxes  to  permit  extensions  of  time  of  up  to  30  days 
for  payment  of  the  floor  stocks  tax  in  circumstances  where  the  tax- 
payer demonstrates  that  financial  hardship  would  result  from  pay- 
ment of  the  tax  on  the  date  otherwise  prescribed. 
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3.  Increase  in  telephone  excise  tax 

Present  law 

The  excise  tax  on  local  and  long-distance  telephone  services  and 
teletypewriter  exchange  service  is  1  percent  in  calendar  years  1982, 
1983,  and  1984.  The  tax  is  scheduled  to  terminate  for  bills  rendered 
on  or  after  January  1,  1985. 

House  bill 

No  provision. 

Senate  amendment 

Under  the  Senate  amendment,  the  tax  rate  is  increased  to  2  per- 
cent in  calendar  year  1983,  3  percent  in  1984  and  1985,  and  2  per- 
cent in  years  after  1985. 

Conference  agreement 

The  conference  agreement  increases  the  telephone  excise  tax  to  3 
percent  for  calendar  years  1983-1985,  and  terminates  the  tax  after 
1985. 

4.  Windfall  profit  tax  provisions 

a.  Windfall  profit  tax  TAPS  adjustment  repeal 
Present  law 

The  windfall  profit  tax  base  price  of  Sadlerochit  oil  is  adjusted 
upward  by  the  amount  by  which  the  Trans-Alaska  Pipeline  System 
(TAPS)  tariff  falls  below  $6.26. 

House  bill 

No  provision. 

Senate  amendment 

The  TAPS  adjustment  is  repealed  effective  for  oil  removed  after 
December  31,  1982. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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b.  Windfall  profit  tax  on  Alaska  Native  Corporations 
Present  law 

Under  present  law,  certain  domestic  crude  oil  the  producer  of 
which  is  a  native  corporation  "organized  under"  the  Alaska  Native 
Claims  Settlement  Act  (as  in  effect  on  January  21,  1980)  is  exempt 
from  the  windfall  profit  tax. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  clarifies  this  exemption  by  providing 
that  certain  domestic  crude  oil,  the  producer  of  which  is  a  corpora- 
tion "organized  pursuant  to"  the  Alaska  Native  Claims  Settlement 
Act  (including  a  wholly  owned  subsidiary)  is  exempt  Indian  oil 
within  the  meaning  of  the  windfall  profit  tax. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment. 

5.  Expansion  of  Dingell-Johnson  Fund  taxes 

Present  law 

A  10-percent  manufacturers  excise  tax  is  imposed  on  the  sale  of 
fishing  rods,  creels  and  reels,  and  on  artificial  lures,  baits,  and  flies 
by  a  manufacturer,  producer,  or  importer.  Revenues  from  the  tax 
are  appropriated  for  the  Dingell-Johnson  Fund  program  for  trans- 
fer to  the  States  to  support  fish  restoration  and  management 
projects. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  expands  the  items  of  fishing  equipment 
subject  to  the  10-percent  tax  and  imposes  a  new  3-percent  tax  on 
certain  recreational  boats  and  boating  accessories.  Revenues  from 
these  taxes  are  appropriated  to  the  Dingell-Johnson  Fund. 

The  amendment  also  changes  the  time  for  paying  the  manufac- 
turers excise  taxes  on  fishing  equipment  and  boats  and  boating 
equipment  from  monthly  or  semi-monthly  to  quarterly.  Further,  an 
amount  equal  to  revenues  from  the  tariffs  on  fishing  equipment 
and  on  yachts  and  pleasure  craft  is  appropriated  for  the  Dingell- 
Johnson  Fund  program. 

The  Senate  amendment  is  generally  effective  on  October  1,  1982. 
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Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 


H.  Other  Provisions 


1.  Exclusion  from  income  of  National  Research  Service  Awards 

Present  law 

National  Research  Service  Awards  made  through  1981  are  treat- 
ed as  excludable  scholarships  or  fellowship  grants. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  extends  the  Federal  income  tax  exclu- 
sion for  National  Research  Service  Awards  for  two  additional 
years.  Thus,  the  exclusion  applies  to  awards  made  in  1982  and  in 
1983. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

2.  Annual  accrual  accounting  method  for  certain  joint  ventures 

Present  law 

The  taxable  income  from  farming  of  a  corporation  (or  a  partner- 
ship of  which  a  corporation  is  a  partner)  generally  must  be  comput- 
ed using  the  accrual  method  of  accounting  with  the  capitalization 
of  preproductive  period  expenses  (sec.447(a)).  Preproductive  period 
expenses  are  expenses  (other  than  interest,  taxes,  or  losses  from 
casualty,  drought,  or  disease)  attributable  to  property  having  a 
crop  of  a  yield  that  are  incurred  during  the  preproductive  period  of 
such  property.  The  preproductive  period  for  property  is  generally 
the  period  before  the  disposition  of  the  property  or  the  disposition 
of  the  first  marketable  crop  or  yield  from  the  property. 

This  requirement,  however,  does  not  apply  to  subchapter  S  corpo- 
rations, certain  family  corporations,  or  small  corporations  that 
meet  a  gross  receipts  test.  Such  corporations,  and  partnerships 
which  have  no  other  type  of  corporation  as  a  partner,  may  use  the 
cash  method  of  accounting  and  may  deduct  preproductive  period 
expenses  when  they  are  paid.  The  requirement  to  use  the  accrual 
method  with  the  capitalization  of  preproductive  period  expenses 
also  does  not  apply  to  the  business  of  operating  a  nursery  or  a  sod 
farm  or  the  business  of  forestry  or  the  growing  of  timber. 

A  special  rule  provides  that  certain  corporations  may  use  the 
' 'annual' '  accrual  method  of  accounting  (sec.  447(g)).  Under  the 
annual  accrual  method  of  accounting,  preproductive  period  ex- 
penses are  not  capitalized,  but  are  deducted  currently.  Corpora- 
tions that  qualify  for  this  special  rule  are  corporations  that  raise 
crops  (such  as  sugar  cane)  which  are  harvested  at  least  12  months 
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after  planting.  In  addition,  the  corporation  must  have  used  the 
annual  accrual  method  for  the  10-year  period  ending  with  its  first 
taxable  year  beginning  after  1975,  and  must  have  continued  to  use 
such  method  for  each  taxable  year  after  its  first  taxable  year  begin- 
inning  after  1975. 

In  the  case  of  a  corporation  that  acquired  substantially  all  the 
assets  of  a  farming  trade  or  business  from  another  corporation  in  a 
transaction  in  which  neither  corporation  recognized  any  gain  or 
loss,  the  acquiring  corporation  is  treated  as  having  used  the  annual 
accural  method  for  the  period  such  method  was  used  by  the  prede- 
cessor corporation  to  compute  the  taxable  income  from  the  ac- 
quired farming  business. 

House  bill 

No  provision. 

Senate  amendment 

A  ' 'qualified  partnership"  generally  is  treated  the  same  as  a  cor- 
poration for  purposes  of  the  annual  accrual  accounting  rules  of 
secton  447(g).  A  qualified  partnership  is  a  partnership  engaged  in 
the  trade  or  business  of  growing  sugarcane,  each  of  the  partners  of 
which  is  a  corporation  other  than  a  subchapter  S  corporation  or  a 
personal  holding  company.  The  Senate  amendment  applies  to  tax- 
able years  beginning  after  December  31,  1981. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment with  certain  clarifications.  Under  the  conference  agreement, 
a  qualified  partnership  must  be  engaged  in  the  trade  or  business  of 
growing  sugarcane  and  substantially  all  of  the  partnership  activi- 
ties must  involve  the  growing  of  sugarcane.  Growing  sugarcane, 
however,  does  not  have  to  be  the  principal  activity  of  each  of  the 
partners. 

3.  Extension  and  revision  of  targeted  jobs  credit 
Present  law 

The  targeted  jobs  credit  is  available,  on  an  elective  basis,  for 
hiring  individuals  from  one  or  more  of  nine  target  groups.  The 
credit  is  equal  to  50  percent  of  the  first  $6,000  of  wages  paid  for  the 
first  year  of  employment  and  25  percent  of  the  first  $6,000  of  wages 
paid  for  the  second  year  of  employment  to  a  target  group  individu- 
al. 

The  credit  is  available  for  wages  paid  to  eligible  individuals  who 
begin  work  for  the  employer  before  January  1,  1983. 

An  authorization  of  $30  million  of  appropriations  is  provided  for 
fiscal  year  1982  for  the  expenses  of  administering  the  certification 
system  (including  the  performance  of  quality  control  reviews)  and 
of  providing  publicity  to  employers. 

An  individual  is  a  member  of  a  targeted  group  if  the  individual 

is: 

(1)  an  economically  disadvantaged  youth  aged  16  through  19 
participating  in  a  cooperative  education  program, 
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(2)  a  recipient  of  money  payments  under  a  State  or  local  gen- 
eral assistance  program, 

(3)  an  economically  disadvantaged  youth  aged  18  through  24, 

(4)  a  handicapped  individual  undergoing  vocational  rehabili- 
tation, 

(5)  an  economically  disadvantaged  Vietnam-era  vetern, 

(6)  an  SSI  recipient, 

(7)  an  economically  disadvantaged  ex-convict, 

(8)  an  AFDC  recipient  or  work  incentive  employee;  or 

(9)  an  involuntarily  terminated  CETA  employee. 

An  individual  may  not  be  treated  as  a  member  of  a  targeted 
group  unless  the  employer  requests  or  receives  a  certification  from 
the  designated  local  agency  before  the  day  on  which  the  individual 
begins  work  for  the  employer. 

House  hill 

No  provision. 

Senate  amendment 

Extension  of  credit  and  authorization. — The  credit  is  made  avail- 
able with  respect  to  any  member  of  a  targeted  group  who  begins 
work  on  or  before  December  31,  1985. 

The  $30  million  authorization  is  extended  to  each  of  fiscal  years 
1983,  1984,  and  1985. 

Cooperative  education  students. — The  requirement  that  coopera- 
tive education  students  must  be  economically  disadvantged  to  be 
members  of  a  targeted  group  is  eliminated.  The  credit  for  coopera- 
tive education  students  is  30  percent  of  the  first  $3,000  of  wages 
paid  for  the  first  year  of  employment  and  15  percent  of  the  first 
$3,000  of  wages  paid  for  the  second  year  of  employment. 

General  assistance  recipients.— Recipents  of  non-cash,  as  well  as 
cash,  general  assistance  payments  are  members  of  a  targeted 
group. 

Summer  youth. — A  new  targeted  group  is  added,  consisting  of 
economically  disadvantaged  youths  who  are  16  or  17  years  of  age 
on  the  hiring  date  and  who  have  not  worked  for  the  employer 
before  the  period  for  which  the  employer  claims  the  credit.  The 
credit  for  this  group  is  85  percent  of  up  to  $3,000  of  wages  paid  for 
services  attributable  to  any  90-day  period  between  May  1  and  Sep- 
tember 15,  effective  for  individuals  beginning  work  for  the  employ- 
er after  July  1,  1982. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  provision,  with  sev- 
eral modifications. 

First,  the  credit  is  made  available  with  respect  to  any  member  of 
a  targeted  group  who  begins  work  on  or  before  December  31,  1984. 

Second,  the  conference  agreement  does  not  contain  the  changes 
relating  to  cooperative  education  students.  Under  present  law,  for 
cooperative  education  students,  the  certification  that  an  individual 
is  a  member  of  a  targeted  group  is  issued  by  the  participating 
school.  The  determination  of  whether  the  student  is  a  member  of 
an  economically  disadvantaged  family  is  made  by  the  State  employ- 
ment security  agency  (SESA).  However,  the  conferees  intend  that, 
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whenever  feasible,  the  SESA's  exercise  the  authority  they  have 
under  present  law  to  contract  with  the  schools  to  perform  the  ini- 
tial eligibility  determination  as  to  whether  the  cooperative  educa- 
tion students  are  economically  disadvantaged.  (The  SESA's  would 
continue  to  be  responsible  for  the  final  determination  of  economi- 
cally disadvantaged  status,  however.) 

Third,  the  addition  of  summer  youth  group  is  made  effective  for 
individuals  who  begin  work  for  the  employer  after  April  30,  1983. 
A  technical  amendment  is  added  to  make  clear  that  if  an  individu- 
al continues  to  work  for  an  employer  after  having  been  a  qualified 
summer  youth  employee,  the  certification  of  the  individual  as  a 
member  of  another  targeted  group  is  to  be  determined  on  the  basis 
of  facts  on  the  date  on  which  the  individual  is  certified  as  a 
member  of  the  second  targeted  group  rather  than  on  the  basis  of 
the  facts  on  the  day  the  individual  is  hired  by  the  employer. 

Fourth,  the  target  group  consisting  of  individuals  involuntarily 
terminated  from  CETA  jobs  will  be  terminated  for  individuals  who 
begin  work  for  the  employer  after  December  31,  1982. 

Fifth,  the  $30  million  ceiling  on  the  authorization  of  administra- 
tive funds  will  be  eliminated,  so  that  appropriations  will  be  author- 
ized for  such  sums  as  may  be  necessary  in  fiscal  years  1983  and 
1984.  The  conferees  intend  that  some  of  these  funds  should  be  used 
to  evaluate  the  effectiveness  of  the  credit  in  improving  the  employ- 
ment situation  of  the  target  groups. 

Sixth,  the  Secretary  of  Labor  will  be  required  to  submit  annual 
quality  control  reports  to  the  Congress  reviewing  the  accuracy  of 
the  process  by  which  the  eligibility  of  individuals  as  members  of 
targeted  groups  is  determined. 

Seventh,  certifications  will  be  valid  if  requested  or  received  on  or 
before  the  day  the  individual  begins  work  for  the  employer. 

4.  Certain  payments  to  foreign  government  officials  or  employees 

Present  law 

Taxpayers  cannot  deduct  payments  to  foreign  government  offi- 
cials or  employees  if  those  payments  would  be  illegal  under  U.S. 
law  (if  U.S.  law  applied). 

House  bill 

No  provision. 

Senate  amendment 

Payments  to  foreign  government  officials  or  employees  which  are 
otherwise  deductible  would  not  be  disallowed  on  grounds  of  illegal- 
ity under  U.S.  law  except  payments  made  illegal  by  the  Foreign 
Corrupt  Practices  Act.  The  provision  would  apply  to  payments 
made  after  the  date  of  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment  but 
adds  a  technical  amendment. 


5.  Debt  management  provisions 
Present  law 

a.  Rate  of  interest  on  U.S.  savings  bonds 

The  Secretary  of  the  Treasury,  with  the  approval  of  the  Presi- 
dent, may  increase  the  investment  yield  on  any  U.S.  savings  bond 
above  the  current  rate  in  any  6-month  period  by  no  more  than  1 
percentage  point  (annual  rate,  compounded  semiannually). 

b.  Long-term  U.S.  bonds 

Bonds  are  defined  as  obligations  of  the  United  States  which  have 
a  maturity  when  issued  that  is  longer  than  10  years.  The  rate  of 
interest  that  may  be  paid  on  a  bond  may  not  exceed  4Vi  percent, 
except  that  up  to  $70  billion  in  outstanding  bonds  with  rates  of  in- 
terest above  4V4  percent  may  be  held  by  the  public. 

House  bill 

No  provision. 

Senate  amendment 

a.  Rate  of  interest  on  U.S.  savings  bonds 

The  Secretary  of  the  Treasury,  with  the  approval  of  the  Presi- 
dent, is  allowed  to  fix  the  investment  yield  on  any  U.S.  savings 
bond.  The  Secretary  also  is  authorized  to  provide  for  increases  and 
decreases  in  the  yield  on  any  outstanding  U.S.  savings  bond.  With 
this  authority,  however,  the  Secretary  may  not  decrease  the  yield 
on  any  bond  below  the  minimum  yield  guaranteed  at  the  time  of 
its  issuance  for  the  period  the  bond  is  held. 

This  provision  is  effective  on  enactment. 

b.  Long-term  U.S.  bonds 

The  Senate  amendment  provides  an  additional  $40  billion  in- 
crease in  the  exception  from  the  interest  rate  ceiling.  This  action 
raises  the  exception  to  $110  billion. 

This  provision  is  effective  on  enactment. 

Conference  agreement 

a.  Rate  of  interest  on  U.S.  savings  bonds 

The  conference  agreement  follows  the  Senate  amendment. 

b.  Long-term  U.S.  bonds 

The  conference  agreement  follows  the  Senate  amendment,  with  a 
modification  requiring  that  all  bonds  issued  under  the  additional 
exception  must  be  issued  in  registered  form. 
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6.  Disclosure  of  Tax  Returns 


a.  Disclosure  of  tax  return  information  for  nontax  criminal  inves- 
tigation purposes 

Present  law 

Overview 

Tax  returns  and  taxpayer  return  information  (i.e.,  return  infor- 
mation submitted  to  the  Internal  Revenue  Service  (IRS)  by  the  tax- 
payer or  his  representative)  may  be  disclosed  for  Federal  nontax 
criminal  investigation  purposes  only  on  the  grant  of  an  ex  parte 
order  by  a  Federal  district  court  judge.  Return  information  that  is 
submitted  to  the  IRS  by  someone  other  than  the  taxpayer  or  his 
representative  may  be  secured  on  written  request  by  certain  offi- 
cers and  employees  of  the  Federal  government.  The  IRS,  in  certain 
circumstances,  may  disclose  return  information  on  its  own  initia- 
tive. 

Disclosure  pursuant  to  court  order 

Returns  and  taxpayer  return  information  may  be  disclosed  by 
the  IRS  to  personnel  of  other  Federal  agencies  for  nontax  criminal 
investigation  purposes  only  on  the  grant  of  an  ex  parte  order  by  a 
Federal  district  court  judge. 

Personnel  to  whom  tax  information  may  be  disclosed 

Tax  information  may  be  disclosed  only  to  officers  and  employees 
of  a  Federal  agency  who  are  personally  and  directly  engaged  in  the 
preparation  for  any  administrative  or  judicial  proceeding  (or  any 
investigation  that  may  result  in  such  a  proceeding)  pertaining  to 
the  enforcement  of  a  Federal  nontax  criminal  statute. 

Individuals  who  may  authorize  an  application  for  court-ordered  dis- 
closure 

The  following  individuals  may  authorize  the  application  for  a 
court  order:  the  head  of  a  Federal  agency,  the  Attorney  General, 
the  Deputy  Attorney  General,  or  an  Assistant  Attorney  General. 

Court  order  standards 

A  Federal  district  court  judge  may  grant  an  order  for  disclosure 
if  the  judge  determines  that: 

(1)  There  is  reasonable  cause  to  believe,  based  upon  informa- 
tion believed  to  be  reliable,  that  a  specific  criminal  act  has 
been  committed; 

(2)  There  is  reason  to  believe  that  the  return  or  return  infor- 
mation is  probative  evidence  of  a  matter  in  issue  related  to  the 
commission  of  such  criminal  act;  and 
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(3)  The  information  sought  to  be  disclosed  cannot  reasonably 
be  obtained  from  any  other  source,  unless  it  is  determined 
that,  notwithstanding  the  reasonable  availability  of  the  infor- 
mation from  another  source,  the  return  or  return  information 
sought  constitutes  the  most  probative  evidence  of  a  matter  in 
issue  relating  to  the  commission  of  such  criminal  act. 

Application  for  disclosure  of  return  information  other  than  taxpayer 
return  information 

The  head  of  any  Federal  agency,  the  Attorney  General,  the 
Deputy  Attorney  General,  or  an  Assistant  Attorney  General  may 
obtain  return  information  (other  than  taxpayer  return  information) 
by  written  request  to  the  IRS.  (This  category  of  information  is  tax 
information  that  the  IRS  has  received  from  someone  other  than 
the  taxpayer  under  investigation  or  his  representative.) 

Contents  of  application 

A  request  for  return  information  (other  than  taxpayer  return  in- 
formation) must  set  forth,  among  other  information,  the  specific 
reason  or  reasons  why  the  disclosure  is  or  may  be  material  to  the 
proceeding  or  investigation. 

Taxpayer  identifying  information 

The  name  and  address  of  a  taxpayer  may  be  disclosed,  pursuant 
to  written  request,  for  use  in  a  nontax  criminal  investigation. 

Disclosure  of  return  information  (other  than  taxpayer  return  infor- 
mation) to  apprise  appropriate  officials  of  possible  criminal  ac- 
tivities 

Return  information  (other  than  taxpayer  return  information) 
that  may  constitute  evidence  of  a  violation  of  Federal  criminal 
laws  may  be  disclosed  by  the  IRS  to  the  extent  necessary  to  apprise 
the  head  of  the  appropriate  Federal  agency  charged  with  the  re- 
sponsibility of  enforcement  of  such  laws. 

Under  this  provision,  the  taxpayer's  identity  may  be  disclosed  if 
there  is  return  information  (other  than  taxpayer  return  informa- 
tion) that  may  constitute  evidence  of  a  violation  of  Federal  crimi- 
nal laws. 

Use  of  tax  information  in  administrative  or  judicial  proceedings 

In  general,  returns  or  return  information  disclosed  by  the  IRS  to 
a  Federal  agency  may  be  entered  into  evidence  in  any  administra- 
tive or  judicial  proceeding  pertaining  to  enforcement  of  a  nontax 
Federal  criminal  statute.  A  return  or  return  information  that  was 
disclosed  pursuant  to  a  court  order  may  be  entered  into  evidence 
only  if  the  court  finds  that  it  is  probative  of  a  matter  in  issue  rele- 
vant in  establishing  the  commission  of  a  crime  or  the  guilt  of  a 
party. 

House  bill 

No  provision.  However,  H.R.  6475  (as  ordered  reported  by  the 
Committee  on  Ways  and  Means)  is  identical  to  the  Senate  amend- 
ment. 
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Senate  amendment 
Overview 

The  primary  changes  made  by  the  Senate  amendment  include: 
(1)  the  modification  of  the  standards  for  the  granting  of  an  ex  parte 
order  for  the  disclosure  of  tax  returns  and  return  information  and 
allowing  Federal  district  court  magistrates  to  issue  those  orders;  (2) 
an  expansion  in  the  number  of  personnel  who  would  be  permitted 
to  request  disclosure;  (3)  new  authority  allowing  court-ordered  dis- 
closure of  return  information  for  purposes  of  locating  Federal  fugi- 
tives from  justice;  and  (4)  new  authority  for  the  IRS  to  disclose 
return  information,  on  its  own  initiative,  in  emergency  circum- 
stances. 

The  provisions  take  effect  on  the  day  after  the  date  of  enact- 
ment. 

Disclosure  pursuant  to  court  order 

The  Senate  amendment  allows  a  Federal  district  court  magis- 
trate, as  well  as  a  Federal  district  court  judge,  to  grant  an  ex  parte 
order  for  the  disclosure  of  returns  or  return  information. 

Personnel  to  whom  tax  information  may  be  disclosed 

The  Senate  amendment  expands  the  category  of  personnel  to 
whom  disclosure  can  be  made  to  include  officers  and  employees  of 
a  Federal  agency  who  are  personally  and  directly  engaged  in  any 
Federal  grand  jury  proceeding  pertaining  to  enforcement  of  a  Fed- 
eral nontax  criminal  statute. 

Individuals  who  may  authorize  an  application  for  court-ordered  dis- 
closure 

The  Senate  amendment  eliminates  the  authority  of  Federal 
agency  heads  (other  than  the  Attorney  General)  to  authorize  disclo- 
sure applications.  However,  the  number  of  individuals  within  the 
Department  of  Justice  who  can  authorize  applications  is  expanded 
to  include:  the  Associate  Attorney  General,  any  United  States  At- 
torney, any  special  prosecutor,  and  any  attorney  in  charge  of  a 
criminal  division  organized  crime  strike  force. 

Court  order  standards 

Under  the  Senate  amendment,  a  Federal  district  court  judge  or 
magistrate  may  grant  an  order  for  disclosure  of  tax  returns  or 
return  information  if  the  judge  or  magistrate  determines  that: 

(1)  There  is  reasonable  cause  to  believe,  based  upon  informa- 
tion believed  to  be  reliable,  that  a  specific  criminal  act  has 
been  committed; 

(2)  There  is  reasonable  cause  to  believe  that  the  return  or 
return  information  is  or  may  be  relevant  to  a  matter  relating 
to  the  commission  of  such  act;  and 

(3)  The  return  information  is  sought  exclusively  for  use  in  a 
Federal  criminal  investigation  or  proceeding  concerning  such 
act,  and  the  information  sought  to  be  disclosed  cannot  reason- 
ably be  obtained,  under  the  circumstances,  from  another 
source. 
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With  respect  to  the  third  standard,  it  would  not  be  reasonable  to 
obtain  tax  information  from  another  source  if,  for  example,  the  in- 
formation cannot  be  obtained  in  an  expeditious  manner  in  a  case 
where  time  is  an  essential  factor,  or  if  an  attempt  to  obtain  the  in- 
formation elsewhere  would  seriously  impair  a  criminal  investiga- 
tion or  proceeding. 

Disclosure  to  locate  Federal  fugitives  from  justice 

Persons  who  may  authorize  an  application  for  court-ordered  dis- 
closure will  be  permitted  also  to  authorize  an  application  for  the 
disclosure  of  returns  and  return  information  solely  for  the  purpose 
of  locating  fugitives. 

A  Federal  district  court  judge  or  magistrate  may  authorize  a  dis- 
closure order  if  the  judge  or  magistrate  determines  that: 

(1)  A  Federal  arrest  warrant  relating  to  the  commission  of  a 
Federal  felony  offense  has  been  issued  for  an  individual  who  is 
a  fugitive  from  justice; 

(2)  The  return  of  such  individual  or  return  information  with 
respect  to  such  individual  is  sought  exclusively  for  use  in  locat- 
ing such  individual;  and 

(3)  There  is  reasonable  cause  to  believe  that  such  return  or 
return  information  may  be  relevant  in  determining  the  loca- 
tion of  such  individual. 

It  is  intended  that  this  provision  will  be  used  to  locate  fugitives 
who  are  considered  to  be  violent  or  dangerous  or  who  pose  a  sub- 
stantial threat  to  society. 

Application  for  disclosure  of  return  information  other  than  taxpayer 
return  information 

The  Senate  amendment  expands  the  number  of  individuals  who 
can  authorize  a  written  request  for  disclosure  to  include  the  Inspec- 
tor General  of  any  Federal  agency,  the  Associate  Attorney  General, 
the  Director  of  the  Federal  Bureau  of  Investigation,  the  Adminis- 
trator of  the  Drug  Enforcement  Administration,  any  United  States 
Attorney,  any  special  prosecutor,  and  any  attorney  in  charge  of  a 
criminal  division  organized  crime  strike  force. 

Contents  of  application 

A  request  for  return  information  (other  than  taxpayer  return  in- 
formation) must  set  forth,  among  other  information,  a  showing  of 
the  specific  reason  or  reasons  why  the  disclosure  is  or  may  be  rele- 
vant to  (rather  than  material  to)  the  proceeding  or  investigation. 

Taxpayer  identifying  information 

A  taxpayer's  social  security  number,  as  well  as  the  taxpayer's 
name  and  address,  may  be  disclosed,  pursuant  to  written  request, 
for  use  in  a  nontax  criminal  investigation. 

It  is  intended  that  taxpayer  identity  information  be  treated  as 
taxpayer  return  information  unless  return  information  (other  than 
taxpayer  identity  information)  is  requested  and  disclosed  pursuant 
to  such  written  request. 
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Disclosure  of  return  information  to  apprise  appropriate  officials  of 
criminal  activities  or  emergency  circumstances 

The  IRS  is  provided  with  additional  authority  to  disclose  return 
information  (including  taxpayer  return  information)  in  certain 
emergency  circumstances. 

Specifically,  under  circumstances  involving  an  imminent  danger 
of  death  or  physical  injury  to  any  individual,  the  IRS  is  permitted 
to  disclose  return  information  to  the  extent  necessary  to  apprise 
appropriate  officers  or  employees  of  any  Federal  or  State  law  en- 
forcement agency  of  such  circumstances.  Furthermore,  under  cir- 
cumstances involving  the  imminent  flight  of  any  individual  from 
Federal  prosecution,  the  IRS  may  disclose  return  information  to 
the  extent  necessary  to  apprise  appropriate  officers  or  employees  of 
any  Federal  law  enforcement  agency  of  such  circumstances. 

Such  disclosures  will  be  subject  to  the  safeguard  and  annual  re- 
porting requirements  of  section  6103(p).  Moreover,  it  is  intended 
the  the  IRS  utilize  its  disclosure  authority  in  an  efficient  and  effec- 
tive manner.  The  provision  relating  to  imminent  flight  from  Feder- 
al prosecution  is  intended  to  cover  individuals  who  could  be  pros- 
ecuted for  flight  from  prosecution,  as  a  separate  Federal  offense, 
and  circumstances  where  an  individual  has  attempted  to  change 
identity  or  intends  to  flee  from  the  country. 

Use  of  tax  information  in  judicial  or  administrative  proceedings 

The  use  of  returns  and  return  information  in  judicial  or  adminis- 
trative proceedings  not  involving  tax  administration  is  expanded. 

Specifically,  this  information  may  also  be  disclosed  in  any  judi- 
cial or  administrative  proceeding  pertaining  to  the  enforcement  of 
a  civil  forfeiture  that  is  related  to  a  nontax  Federal  criminal  stat- 
ute or  to  the  extent  required  by  court  order  pursuant  to  18  U.S.C. 
sec.  3500  or  rule  16  of  the  Federal  Rules  of  Criminal  Procedure. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
purpose  of  these  modifications  to  the  disclosure  law  is  to  facilitate 
the  disclosure  of  tax  information  for  legitimate  law  enforcement 
needs  while,  at  the  same  time,  preserving  the  basic  principle  that  a 
taxpayer's  return  should  generally  be  treated  as  confidential  and 
should  be  disclosed,  in  only  a  limited  number  of  circumstances, 
where  those  law  enforcement  needs  outweigh  the  need  to  preserve 
taxpayer  confidentiality.  In  agreeing  to  these  provisions,  the  con- 
ferees have  fulfilled  a  commitment  made  by  the  conferees  on  the 
Economic  Recovery  Tax  Act  of  1981  to  take  appropriate  legislative 
action  in  this  area. 

- . '-,  •• ;- 


b.  Civil  damages  for  unauthorized  disclosure  of  returns  and 

return  information 

Present  law 

A  person  who  knowingly  or  negligently  discloses  a  return  or 
return  information  with  respect  to  a  taxpayer,  in  violation  of  the 
disclosure  restrictions,  may  be  sued  in  a  civil  action  for  damages  in 
a  district  court  of  the  United  States. 

House  bill 

No  provision.  However,  H.R.  6475  (as  ordered  reported  by  the 
Committee  on  Ways  and  Means)  contains  a  provision  that  is  identi- 
cal to  the  Senate  amendment. 

Senate  amendment 

If  a  U.S.  officer  or  employee  knowingly  or  negligently  discloses 
return  information  in  violation  of  the  disclosure  restrictions,  the 
wronged  party  will  be  permitted  to  bring  a  civil  action  for  damages 
against  the  U.S.  (rather  than  against  the  officer  or  employee).  Of 
course,  an  officer  or  employee  who  makes  a  wrongful  disclosure 
still  will  be  subject  to  all  administrative  disciplinary  actions  as  well 
as  potential  criminal  sanctions. 

The  provision  applies  to  disclosures  made  after  the  date  of  enact- 
ment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 

c.  Disclosure  of  returns  and  return  information  for  use  in  certain 

audits  by  the  General  Accounting  Office 

Present  law 

The  General  Accounting  Office  currently  has  access  to  tax  re- 
turns and  return  information  for  the  purpose  of  conducting  an 
audit  of  the  Internal  Revenue  Service  or  the  Bureau  of  Alcohol,  To- 
bacco, and  Firearms,  and  for  the  purpose  of  auditing  the  safe- 
guards used  by  other  agencies  to  safeguard  returns  and  return  in- 
formation. However,  before  the  GAO  receives  tax  returns  or  return 
information  in  connection  with  an  audit,  it  must  notify  the  Joint 
Committee  on  Taxation  of  the  audit.  The  Joint  Committee  may  dis- 
approve an  audit  by  a  vote  of  at  least  two-thirds  of  its  members 
within  30  days  of  receipt  of  notice  of  the  proposed  audit. 

In  addition,  the  GAO  is  permitted  access  to  returns  and  return 
information  when  it  is  acting  as  an  agent  for  the  Committee  on 
Ways  and  Means,  Committee  on  Finance,  or  Joint  Committee  on 
Taxation. 
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House  bill 

No  provision.  However,  H.R.  6475  (as  ordered  reported  by  the 
Committee  on  Ways  and  Means)  contains  a  provision  that  is  identi- 
cal to  the  Senate  amendment. 

Senate  amendment 

GAO  access  to  tax  returns  and  return  information  is  expanded  to 
include  any  returns  or  return  information  obtained  by  a  Federal 
agency  for  use  in  any  agency  program  or  activity.  This  information 
will  be  open  (upon  written  request)  to  officers  and  employees  of  the 
GAO,  and  only  to  the  extent  necessary  in,  auditing  such  program 
or  activity.  Furthermore,  the  GAO  is  permitted  access  to  returns 
and  return  information  that  have  not  been  obtained  by  a  Federal 
agency  in  certain  circumstances,  provided  that  the  agency  is  au- 
thorized to  obtain  the  information  for  use  in  the  program  or  activi- 
ty that  is  the  subject  of  the  GAO  audit.  This  ' 'second-tier' '  access  is 
limited  to  return  information  that  may  be  disclosed  under  Code 
sees.  6103(1)  or  (m).  The  Internal  Revenue  Service  may  refuse  to  dis- 
close tax  information  to  the  GAO  if  such  disclosure  would  identify 
a  confidential  informant  or  seriously  impair  a  civil  or  criminal  tax 
investigation. 

The  pre-audit  notification  procedures  and  Joint  Committee  veto 
authority  of  present  law  are  retained.  This  notification  should  in- 
clude (1)  a  description  of  the  audit  to  be  undertaken,  including  its 
scope  and  purpose;  (2)  an  explanation  of  the  use  that  will  be  made 
of  tax  information;  and  (3)  assurance  that  in  using  tax  information, 
and  in  formulating  its  recommendations  which  will  result  from  the 
audit  of  programs  that  involve  the  use  of  tax  information,  the  GAO 
will  consider  any  potential  impact  on  tax  administration  and  tax- 
payer confidentiality. 

In  addition,  within  90  days  after  the  completion  of  any  audit 
with  respect  to  which  the  GAO  had  access  to  tax  returns  or  return 
information,  the  GAO  is  required  to  notify  the  Joint  Committee  on 
Taxation  of  the  completion.  Such  written  notification  will  include 
(1)  a  description  of  the  use  of  the  returns  and  return  information 
by  the  Federal  agency  involved;  (2)  such  recommendations  with  re- 
spect to  the  use  of  returns  and  return  information  by  the  Federal 
agency  as  the  Comptroller  General  deems  appropriate;  and  (3)  a 
statement  of  the  impact  of  any  such  recommendations  on  the  confi- 
dentiality of  returns  and  return  information  and  on  tax  adminis- 
tration. The  GAO  also  is  expected  to  notify  the  Joint  Committee  of 
any  recommendations  that  will  affect  tax  administration,  directly 
or  indirectly. 

The  present  law  authority  for  the  GAO  to  gain  access  to  tax  in- 
formation when  it  is  acting  as  an  agent  for  the  Committee  on  Ways 
and  Means,  the  Committee  on  Finance,  or  the  Joint  Committee  on 
Taxation  is  retained.  Moreover,  the  GAO  may  continue  audit  activ- 
ity, which  involves  access  to  tax  information,  pursuant  to  any  cur- 
rent agency  designation,  which  is  in  process  as  of  the  date  of  enact- 
ment. 

The  provision  takes  effect  on  the  day  after  the  date  of  enact- 
ment. 
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Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment.  The 
conferees  expect  that  before  the  GAO  requests  "second-tier"  access 
(that  is,  access  to  return  information  that  may  be  disclosed  under 
Code  sees.  6103  (1)  or  (m)  but  which  has  not  been  so  disclosed),  it 
will  take  into  account  the  burdens  that  such  access  might  impose 
upon  the  Internal  Revenue  Service. 


7.  Veterans  organizations 

Present  law 

A  domestic  post  or  organization  of  war  veterans  (or  an  auxiliary 
unit  or  society  of,  or  a  trust  or  foundation  for  such  post  or  organi- 
zation) is  tax  exempt  if  at  least  75  percent  of  its  members  are  "war 
veterans"  and  substantially  all  the  other  members  are  veterans  or 
cadets,  or  are  spouses,  widows,  or  widowers  of  such  individuals,  and 
if  no  part  of  its  net  earnings  inures  to  the  benefit  of  any  private 
individual. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  modifies  the  membership  requirement  to 
allow  tax  exemption  for  a  veterans  organization  (which  satisfies 
the  other  requirements  of  present  law),  if  75  percent  of  its  mem- 
bers are  past  or  present  members  of  the  U.S.  Armed  Forces  (wheth- 
er or  not  war  veterans)  and  its  remaining  membership  consists  sub- 
stantially of  cadets  or  spouses,  widows,  or  widowers  of  past  or  pres- 
ent members  of  the  U.S.  Armed  Forces  or  of  cadets. 

The  provision  is  effective  on  enactment. 

Conference  agreement 

The  conference  agreement  follows  the  Senate  amendment,  but 
with  an  additional  amendment  which  also  allows  exemption  for 
any  veterans  association  founded  before  1880,  75  percent  of  the 
members  of  which  are  past  or  present  members  of  the  U.S.  Armed 
Forces,  and  the  primary  purpose  of  which  is  to  provide  insurance 
and  other  benefits  to  veterans  and  their  dependents. 

8.  Amateur  athletic  organizations 

Present  law 

Athletic  organizations  that  teach  youth  or  are  affiliated  with 
charitable  organizations  may  qualify  for  tax  exemption  and  eligibil- 
ity to  receive  tax-deductible  contributions  if  they  meet  the  general 
requirements  for  charitable  or  educational  organizations.  Also, 
present  law  expressly  provides  that  certain  other  athletic  organiza- 
tions may  qualify  for  tax  exemption  and  tax-deductible  contribu- 
tions if  organized  and  operated  exclusively  to  foster  national  or  in- 
ternational amateur  sports  competition,  but  only  if  no  part  of  the 
organization's  activities  involve  the  provision  of  athletic  facilities 
or  equipment  and  only  if  no  part  of  the  net  earnings  of  the  organi- 
zation inure  to  the  benefit  of  any  private  individual. 
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House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  allows  tax-exempt  status  to  amateur  ath- 
letic organizations  that  conduct  national  or  international  competi- 
tion in  Olympic  sports,  or  support  and  develop  amateur  athletes  for 
such  competition,  whether  or  not  the  organization  provides  facili- 
ties or  equipment  to  its  members.  The  provision  is  effective  as  of 
October  5,  1976. 

Conference  agreement 

The  conference  agreement  generally  follows  the  Senate  amend- 
ment, with  a  modification  to  delete  the  restriction  of  the  Senate 
bill  that  limits  its  application  to  sports  listed  on  the  program  of  the 
Olympic  games  or  Pan-American  games.  Also,  the  conferees  are 
concerned  that  some  taxpayers  may  claim  deductions  for  transfers 
to  or  for  the  use  of  amateur  athletic  organizations  in  cases  where 
there  is  a  direct  benefit  from  the  transfer  to  the  taxpayer  or  other 
persons.  The  conferees  intend  that  this  provision  does  not  modify 
the  rules  of  existing  tax  law  that  a  deduction  is  not  allowed  when 
there  is  a  substantial,  direct,  personal  benefit  to  the  taxpayer  or  to 
any  other  person  other  than  the  amateur  athletic  organization. 

9.  Applicability  of  private  foundation  rules 

Present  law 

Restrictions  on  business  holdings 

The  Tax  Reform  Act  of  1969  provided  that  private  foundations 
generally  may  not  own  more  than  20  percent  of  a  business.  Under 
transitional  rules  in  the  1969  Act,  foundations  which,  alone  or  in 
combination  with  related  persons,  owned  more  than  75  percent  or 
alone  owned  more  than  95  percent  of  businesses  on  May  26,  1969 
have  15  or  20  years,  respectively,  to  reduce  their  ownership  inter- 
ests to  specified  levels. 

Charitable  trusts 

Under  provisions  enacted  in  the  1969  Act,  trusts  with  solely 
charitable  interests  are  generally  subject  to  the  private  foundation 
rules,  including  the  business  holdings  restrictions  and  the  charita- 
ble distribution  requirements. 

House  bill 

No  provision. 

Senate  amendment 

Restrictions  on  business  holdings 

The  Senate  amendment  provides  that  the  Otto  Bremer  Founda- 
tion, the  El  Pamor  Foundation,  the  Houston  Endowment,  the 
Public  Welfare  Foundation,  and  the  Sand  Springs  Home  may  in- 
definitely retain  certain  business  interests  held  on  May  26,  1969,  if 
the  foundation  meets  certain  conditions.  Also,  the  Senate  amend- 
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ment  provides  that  the  Ahmanson  Foundation  will  have  an  addi- 
tional five  years  to  meet  the  divestiture  requirements  with  respect 
to  certain  stock  held  on  May  26,  1969. 

Charitable  trusts 

The  Senate  amendment  provides  that  the  New  London  Day 
Trust  is  not  subject  to  the  private  foundation  rules  applicable  to 
charitable  trusts,  effective  for  taxable  years  beginning  after  No- 
vember 20,  1978. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 


10.  Clarification  of  tax  status  of  certain  members  of  religious 
orders 

Present  law 

Present  law  exempts  from  the  term  "employment",  for  FICA  tax 
purposes,  service  performed  by  a  duly  ordained,  commissioned,  or 
licensed  minister  of  a  church  in  the  exercise  of  the  ministry  or  by  a 
member  of  a  religious  order  in  the  exercise  of  duties  required  by 
such  order.  Likewise,  "wages",  for  purposes  of  income  tax  withhold- 
ing, does  not  include  remuneration  paid  for  similar  services. 

The  Internal  Revenue  Service  generally  takes  the  position  that  a 
member  of  a  religious  order  who  is  instructed  by  the  order's  superi- 
ors to  obtain  employment  with  a  third  party  is  an  employee  of  the 
third  party,  not  of  the  religious  order,  and  must  include  the  remu- 
neration remitted  to  the  order  in  gross  income  whether  or  not  the 
member  has  taken  a  vow  of  poverty.  Under  this  position,  the  remu- 
neration is  subject  to  FICA  and  income  tax  withholding. 

House  bill 

No  provision. 

Senate  amendment 

Income  derived  from  services  of  certain  members  of  religious 
orders  from  salaries  from  the  Public  Health  Service  in  a  leprosar- 
ium is  income  of  the  religious  organization,  rather  than  income  of 
the  members.  The  provision,  which  benefits  the  Daughters  of  Char- 
ity, applies  to  services  performed  after  September  30,  1977. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

11.  Study  of  alternative  tax  systems 

Present  law 
No  specific  provision. 

House  bill 
No  provision. 

Senate  amendment 

The  Secretary  of  the  Treasury  is  instructed  to  conduct  a  study,  to 
be  submitted  to  the  tax-writing  committees  within  6  months  after 
the  date  of  enactment,  of  the  advisability  of  replacing  only  the  Fed- 
eral individual  income  tax,  or  both  the  Federal  individual  income 
tax  and  the  Federal  corporate  income  tax,  with  an  alternative  tax 
system,  such  as  a  simplified  tax  based  on  gross  income,  a  consump- 
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tion  tax,  and  the  current  income  tax  system  with  a  broadened  base 
and  lower  rates. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 


12.  Study  of  monetary  policy 

Present  law 
No  specific  provision. 

House  bill 
No  provision. 

Senate  amendment 

The  Secretary  of  the  Treasury  is  instructed  to  submit  to  the  tax- 
writing  committees,  no  later  than  6  months  after  the  date  of  enact- 
ment, a  study  of  the  effects  on  capital  markets  of  using  the  growth 
of  debt  as  the  long-term  target  of  monetary  policy,  and  using  total 
liquid  assets  as  the  interim  target  of  monetary  policy. 

Conference  agreement 

The  conference  agreement  does  not  include  the  Senate  amend- 
ment. 

13.  New  Jersey  general  revenue  sharing  allocation 

Present  law 

Only  taxes  assessed  and  collected  by  a  qualifying  unit  of  govern- 
ment are  counted  toward  the  jurisdiction's  tax  effort  under  the 
general  revenue  sharing  allocation. 

House  bill 

No  provision. 

Senate  amendment 

The  New  Jersey  Franchise  and  Gross  Receipts  Taxes  shall  be 
deemed  an  adjusted  tax  of  units  of  local  government  for  the  pur- 
pose of  allocating  revenue  sharing  funds  for  the  quarterly  period 
beginning  on  October  1,  1982.  This  change  will  remain  in  effect  for 
future  quarterly  payment  periods  only  if  New  Jersey  amends  its 
Franchise  and  Gross  Receipts  Taxes  statute  to  provide  for  local  re- 
tention and  collection. 

This  provision  is  effective  for  revenue  sharing  payments  made 
with  respect  to  the  quarterly  payment  period  in  the  quarter  begin- 
ning October  1,  1982,  and  ending  December  31,  1982. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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14.  Relief  for  the  Jefferson  County  Mental  Health  Center,  Lake- 
wood,  Colorado 

Present  law 

Employees  of  a  nonprofit  organization  are  excluded  from  social 
security  coverage  unless  the  organization  files  with  the  Internal 
Revenue  Service  a  certificate  waiving  its  exemption  from  taxation. 

House  bill 

No  provision.  However,  H.R.  1635,  as  reported  by  the  House 
Committee  on  the  Judiciary  on  September  22,  1981,  and  passed  by 
the  House  on  October  6,  1981,  is  identical  to  the  Senate  amend- 
ment. 

Senate  amendment 

The  Senate  amendment  authorizes  the  payment  of  $50,000  to  the 
Jefferson  County  Mental  Health  Center,  Lakewood,  Colorado,  in 
full  settlement  of  its  claims  against  the  United  States  for  repay- 
ment of  the  $74,128  the  Center  refunded  to  its  employees  for  indi- 
vidual social  security  contributions  after  the  Internal  Revenue 
Service  erroneously  advised  the  Center  that  the  contributions  had 
been  incorrectly  withheld.  The  provision  is  effective  on  enactment. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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15.  Award  of  reasonable  litigation  costs  where  taxpayer  prevails 
and  government  position  was  unreasonable 

Present  law 

a.  Attorneys  fees 

A  taxpayer  who  prevails  in  civil  tax  litigation  in  the  Federal 
courts  (other  than  the  U.S.  Tax  Court)  may  be  awarded  reasonable 
attorneys  fees  and  other  litigation  costs,  unless  the  court  finds  that 
the  position  of  the  United  States  was  substantially  justified  or  that 
special  circumstances  make  an  award  unjust. 

b.  Damages  for  delay  in  Tax  Court 

If  a  Tax  Court  proceeding  has  been  instituted  by  the  taxpayer 
merely  for  delay,  the  Court  may  award  damages  to  the  United 
States  in  an  amount  not  to  exceed  $500. 

House  bill 

a.  Attorneys  fees 

General  rule. — A  taxpayer  who  prevails  in  civil  tax  litigation  in 
the  Federal  courts,  including  the  U.S  Tax  Court,  may  be  awarded 
reasonable  attorney  fees  and  other  litigation  costs.  The  taxpayer 
may  recover  litigation  costs  only  if  the  position  of  the  United 
States  in  the  case  was  unreasonable. 

Dollar  limitation  on  awards. — The  maximum  award  is  $50,000. 

Third-party  costs. — In  litigation  where  the  deductibility  of  contri- 
butions by  a  taxpayer  to  a  charitable  organization  is  the  most  sig- 
nificant issue,  the  organization  (as  well  as  the  taxpayer)  may  recov- 
er costs  incurred  by  it  in  the  litigation  if  the  taxpayer  prevails, 
even  though  the  charity  is  not  a  party  to  the  action. 

Effective  date. — The  attorneys  fees  provision  applies  to  U.S.  Tax 
Court  cases  begun  after  1982,  and  to  other  Federal  tax  cases  pend- 
ing on,  or  begun  after,  October  1,  1981.  The  provision  does  not 
apply  to  cases  begun  after  September  30,  1984. 

b.  Damages  for  delay  in  Tax  Court 

If  U.S.  Tax  Court  proceedings  have  been  brought  by  a  taxpayer 
primarily  for  delay,  or  if  the  taxpayer's  position  in  a  case  is  frivo- 
lous or  groundless,  the  Court  may  award  damages  to  the  United 
States  of  up  to  $5,000,  effective  for  Tax  Court  cases  begun  after 
1981. 

Senate  amendment 

No  provision.  However,  a  similar  provision  is  included  in  H.R. 
4717  as  passed  by  the  Senate. 
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a.  Attorneys  fees 

General  rule. — Generally  the  same  as  the  House  bill,  except  that 
the  Senate  provision  provides  explicitly  that  the  taxpayer  has  the 
burden  of  establishing  that  the  government's  position  was  unrea- 
sonable. 

Dollar  limitation  on  awards. — The  maximum  award  is  $25,000. 
There  is  a  special  rule  generally  requiring  the  joinder  or  consolida- 
tion of  multiple  actions  or  actions  involving  the  same  taxpayer  for 
the  purpose  of  awarding  attorney  fees. 

Third-party  costs. — A  taxpayer  may  recover  costs  for  a  third 
party  incurred  by  that  party  on  behalf  of  the  taxpayer. 

Effective  date. — The  attorneys  fees  provision  applies  to  civil  tax 
litigation,  including  U.S.  Tax  Court  cases,  begun  after  May  31, 
1982.  The  provision  does  not  apply  to  cases  begun  after  May  31, 
1987. 

b.  Damages  for  delay  in  Tax  Court 

Similar  to  the  House  bill,  except  that  the  maximum  damages 
that  may  be  awarded  to  the  United  States  are  $2,500  and  the  provi- 
sion is  effective  for  Tax  Court  cases  begun  after  May  31,  1982. 

Conference  agreement 

a.  Attorneys  fees 

The  conference  agreement  follows  the  Senate  provision,  except 
for  effective  dates.  The  provision  applies  to  civil  tax  litigation,  in- 
cluding U.S.  Tax  Court  cases,  begun  on  or  after  March  1,  1983.  The 
provision  does  not  apply  to  cases  begun  after  December  31,  1985. 

b.  Damages  for  delay  in  Tax  Court 

The  conference  agreement  follows  the  House  bill  (maximum 
$5,000  award),  except  for  the  effective  date.  The  provision  applies 
to  Tax  Court  cases  begun  on  or  after  January  1,  1983. 

16.  Personal  holding  companies 

Present  law 

A  corporation  actively  engaged  in  a  lending  or  finance  business 
is  excluded  from  the  personal  holding  company  tax  provisions  if 
the  corporation  has  qualifying  business  expenses  equal  to  at  least 
15  percent  of  the  first  $500,000  of  ordinary  gross  income  from  its 
lending  or  finance  business,  plus  5  percent  of  such  ordinary  gross 
income  from  $500,000  to  $1  million. 

The  term  ' 'lending  or  finance  business"  is  defined  to  include  the 
business  of  making  loans  with  maturities  of  not  more  than  60 
months. 

House  bill 

Effective  for  taxable  years  beginning  after  December  31,  1981, 
the  House  bill  modifies  the  business  expense  test  to  require  a  lend- 
ing or  finance  company  to  have  qualifying  business  expenses  equal 
to  at  least  15  percent  of  the  first  $500,000  of  ordinary  income  from 
the  lending  or  finance  business,  plus  5  percent  of  such  ordinary 
gross  income  in  excess  of  $500,000.  Thus,  5  percent  of  ordinary 
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gross  income  in  excess  of  $1  million  will  be  added  to  the  qualifying 
business  expense  test  of  present  law. 

In  addition,  effective  for  taxable  years  beginning  after  December 
31,  1980,  the  House  bill  increases  the  60-month  loan  maturity  limi- 
tation to  144  months,  and  the  definition  of  a  lending  or  finance 
business  is  amended  to  include  the  business  of  making  loans  in  in- 
definite maturity  credit  transactions. 

Senate  amendment 
No  provision. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

17.  Additional  refunds  relating  to  repeal  of  the  excise  tax  on 
buses 

Present  law 

The  Energy  Tax  Act  of  1978  repealed  the  prior  law  10-percent 
manufacturers  excise  tax  on  buses  effective  after  November  9, 
1978.  The  Act  also  contained  provisions  effectively  repealing  the 
tax  for  buses  sold  after  April  19,  1977  and  before  November  10, 
1978,  if  a  claim  for  refund  was  filed  with  the  IRS  and  if  the  tax 
collected  from  ultimate  purchasers  was  reimbursed  before  Septem- 
ber 5,  1979. 

House  bill 

The  House  bill  extends  the  last  date  for  reimbursing  ultimate 
purchasers  of  buses  to  December  31,  1982,  and  permits  the  reim- 
bursement to  occur  at  the  same  time  a  refund  from  IRS  is  received. 
The  provision  applies  only  to  taxpayers  that  filed  a  claim  for 
refund  before  September  5,  1979. 

Senate  amendment 

No  provision.  However,  an  identical  provision  is  included  in  H.R. 
4717  as  passed  by  the  Senate. 

Conference  agreement 
The  conference  agreement  follows  the  House  bill. 

18.  Modification  of  rules  as  to  acceleration  of  accrual  of  taxes 

Present  law 

Under  the  accrual  method  of  accounting,  an  expense  generally  is 
deductible  for  the  taxable  year  in  which  all  the  events  which  deter- 
mine the  fact  of  the  liability  have  occurred  and  the  amount  of  the 
deduction  can  be  determined  with  reasonable  accuracy. 

However,  present  law  also  provides  that,  if  a  taxing  jurisdiction 
changes  the  date  for  imposing  a  deductible  tax  so  that  the  tax 
would  be  deductible  for  an  earlier  period  under  the  general  rule, 
an  accrual-basis  taxpayer  may  not  deduct  the  tax  in  the  earlier 
period.  Instead,  the  taxpayer  may  deduct  the  tax  for  the  period 
that  the  tax  otherwise  would  have  been  deductible  as  if  the  taxing 
jurisdiction  had  not  accelerated  the  date  for  imposing  the  tax. 
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House  bill 

Under  the  House  bill,  an  accrual-basis  taxpayer  may  accrue  a  de- 
duction for  taxes  on  the  liability  date  of  the  tax,  even  if  that  date 
has  been  accelerated  by  the  taxing  jurisdiction.  However,  the  tax- 
payer is  not  allowed  to  take  two  deductions  for  taxes  for  a  taxable 
year,  and  must  account  for  the  disallowed  deduction  by  establish- 
ing a  suspense  account  (which  preserves  the  deduction  until  the 
level  of  tax  is  reduced  or  the  taxpayer  terminates  its  existence). 

The  provision  applies  to  changes  in  tax  liability  dates  that  occur 
after  the  date  of  enactment.  However,  in  the  case  of  a  State  fran- 
chise tax  based  on  income  the  assessment  date  of  which  has  been 
changed,  a  taxpayer  which  first  accrued  such  tax  after  the  date  of 
the  change  and  which  has  consistently  accrued  the  deduction  for 
the  tax  on  the  new  liability  date  could  continue  to  accrue  the  de- 
duction on  the  date  used,  without  complying  with  the  suspense  ac- 
count requirements  under  the  provision. 

Senate  amendment 
No  provision. 

Conference  agreement 
The  conference  agreement  does  not  include  the  House  provision. 


19.  Reassigning  VHF  television  licenses 
Present  law 

Present  law  does  not  contain  any  provisions  on  reassigning  VHF 
licenses. 

House  bill 

No  provision. 

Senate  amendment 

The  Senate  amendment  adds  a  new  section  331  to  Title  III  of  the 
Communications  Act  of  1934.  New  Jersey  and  Delaware  are  the 
only  two  States  that  do  not  have  a  commercial  VHF  television  sta- 
tion. The  amendment  affirms  the  congressional  intent  that  it  is  in 
the  public  interest  for  every  State  to  have  at  least  one  VHF  televi- 
sion station.  In  order  to  implement  that  intent,  the  amendment 
provides  that,  upon  notice  by  any  licensee  in  another  State  that  it 
agrees  to  the  reallocation  of  its  channel  to  a  community  in  a  State 
in  which  there  is  no  such  channel,  the  Federal  Communications 
Commission  shall  order  the  reallocation  and  issue  a  license  to  the 
licensee  for  such  purpose. 

This  provision  will  remove  impediments  which  currently  discour- 
age a  licensee  in  a  State  which  has  more  than  one  VHF  television 
station  from  voluntarily  moving  to  a  State  which  has  none.  It  is 
the  intention  of  Congress  that  any  current  licensee  which  exercises 
the  option  of  seeking  the  transfer  of  its  license  to  an  unserved 
State  under  the  terms  of  this  section  will  move  its  studio  and  of- 
fices, to  and  operate  for  the  public  benefit  of  the  unserved  State. 

Conference  agreement 
The  conference  agreement  follows  the  Senate  amendment. 
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AIRPORT  AND  AIRWAY  IMPROVEMENT 


Title  IV  of  the  Senate  amendment  to  H.R.  4961  consisted  of  the 
Airport  and  Airway  System  Development  Act  of  1982.  The  House 
bill  contained  no  comparable  provisions.  The  joint  explanatory 
statement  that  follows  contains  a  description  of  the  Senate  provi- 
sions and  the  conference  substitute  for  each  provision. 

1.  SHORT  TITLE 

Senate  amendment: 

Provides  that  the  act  may  be  cited  as  the  "Airport  and  Airway 
System  Development  Act  of  1982". 

Conference  substitute: 

Provides  that  the  Act  may  be  cited  as  the  "Airport  and  Airway 
Improvement  Act  of  1982". 

2.  DECLARATION  OF  POLICY 

Senate  amendment: 

Sets  forth  as  policies  and  findings:  that  the  safe  operation  of  the 
airport  and  airway  system  will  continue  to  be  the  highest  aviation 
priority;  that  the  continuation  of  airport  and  airway  improvement 
programs,  including  both  development  and  planning  activities,  and 
more  effective  management  and  utilization  of  the  Nation's  airport 
and  airway  system  are  required  to  meet  current  and  projected 
growth  in  aviation;  that  this  Act  should  be  administered  so  as  to 
provide  adequate  navigation  aids  and  airport  facilities,  including 
special  emphasis  on  the  development  of  reliever  airports,  for  points 
where  scheduled  commercial  air  service  is  provided;  that  aviation 
facilities  should  be  built  and  operated  with  due  regard  to  providing 
substantial  relief  from  current  and  projected  noise  impacts  on 
nearby  communities;  that  airports  which  have  the  ability  to  fi- 
nance their  capital  and  operating  needs  without  Federal  assistance 
should  be  encouraged  to  voluntarily  withdraw  from  eligibility  for 
such  assistance;  and  that  the  Federal  administrative  requirements 
placed  upon  airport  sponsors  can  be  reduced  and  simplified 
through  the  use  of  single  project  applications  to  cover  all  airport 
improvement  projects. 

Conference  substitute: 

Same  as  the  Senate  except  for  deletion  of  the  provision  encourag- 
ing airports  to  finance  their  needs  without  Federal  assistance  and 
the  addition  of  the  following:  a  statement  regarding  the  providing 
of  reliever  heliports;  a  qualification  of  the  goal  of  installing  preci- 
sion approach  systems  by  reference  to  available  funds  and  other 
safety  needs;  and  a  statement  that  it  is  in  the  national  interest  to 
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develop  in  metropolitan  areas  an  integrated  system  of  airports.  In 
addition,  the  conference  substitute  includes  a  more  detailed  state- 
ment to  encourage  and  promote  multimodal  transportation  plan- 
ning. 

3.  DEFINITIONS 

Senate  amendment: 

The  Senate  amendment  contains  many  of  the  definitions  con- 
tained in  the  Airport  and  Airway  Development  Act  of  1970  with 
some  technical  changes  to  conform  to  the  present  bill.  The  follow- 
ing are  new  or  modified  definitions: 

(1)  "airport  development":  in  addition  to  items  covered  in  the  ex- 
isting law,  this  definition  would  make  the  preparation  of  plans  and 
specifications,  including  field  investigations  incidental  thereto,  eli- 
gible; broaden  the  definition  of  airport  development  for  environ- 
mental, safety  or  security  reasons;  make  newly  eligible  the  acquisi- 
tion or  installation  of  safety  or  security  equipment  which  the  Sec- 
retary approves  for  use,  even  if  the  use  of  such  equipment  is  not 
required  by  the  Secretary;  make  the  acquisition  or  installation  of 
aviation-related  weather  reporting  equipment  eligible;  and  set  forth 
items  eligible  as  airport  development  which  are  related  to  improv- 
ing noise  compatibility  at  public-use  airports  (these  items  are  eligi- 
ble under  the  present  act;  however,  this  provision  would  newly  pro- 
vide that  the  elements  of  airport  noise  compatibility  programs  ap- 
proved by  the  Secretary  are  eligible  as  airport  development). 

(2)  '  'airport  noise  compatibility  planning"  and  "airport  noise 
compatibility  program":  these  terms  are  taken  from  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979  and  are  defined  here  for 
inclusion  in  the  definition  of  airport  development  in  this  bill. 

(3)  "airport  planning"  would  be  defined  as  such  planning  as  the 
Secretary  may  prescribe  by  regulation,  and  specifically  includes 
airport  system  planning  and  airport  noise  compatibility  planning. 

(4)  "airport  system  planning"  in  the  present  Act  would  be  modi- 
fied to  make  explicit  several  concepts  inherent  in  the  present  defi- 
nition. The  words  "initial  as  well  as  continuing"  have  been  insert- 
ed to  clarify  that  airport  system  planning  is  a  continuous  process. 
The  definition  would  also  make  eligible  for  funding  as  airport 
system  planning  a  State's  development  of  certain  airport  construc- 
tion and  development  standards. 

(5)  "block  grant",  "block  grant  supplement",  "applicant  State", 
"participating  State",  and  "State  development  report"  are  defined 
for  purposes  of  the  block  grant  program  in  the  Senate  amendment. 

(6)  "commercial  service  airport":  any  airport  which  the  Secretary 
determines  to  either:  (A)  enplane  2,500  or  more  passengers  annual- 
ly and  receive  scheduled  passenger  service  of  aircraft;  or  (B)  en- 
plane 10,000  or  more  passengers  annually,  is  a  commercial  service 
airport. 

(7)  "eligible  airport"  is  defined  with  reference  to  the  provision  of 
the  Senate  amendment  relating  to  voluntary  withdrawal  from  the 
program. 

(8)  "passengers  enplaned"  means  revenue  passengers  enplaned  in 
the  United  States  who  are  flying  between  domestic,  territorial,  or 
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international  points  via  aircraft,  whether  scheduled  or  nonsched- 
uled. 

(9)  "primary  airport"  is  a  new  term  meaning  any  "commercial 
service  airport"  determined  by  the  Secretary  to  have  enplaned  .01 
percent  or  more  of  the  total  number  of  passengers  enplaned  annu- 
ally, both  scheduled  and  nonscheduled,  at  all  commercial  service 
airports. 

(10)  "project"  means  a  project  or  separate  projects  submitted  to- 
gether for  the  accomplishment  of  airport  development  or  airport 
planning,  including  the  combined  submission  of  all  projects  which 
are  to  be  undertaken  at  an  airport  in  a  fiscal  year. 

(11)  "public-use"  airport  is  a  new  term  meaning  any  public  air- 
port or  any  reliever  airport  whether  publicly  or  privately  owned, 
which  is  or  is  to  be  available  for  use  by  the  public.  This  bill  would 
provide  that  airport  development  and  planning  funds  may  be  dis- 
tributed for  use  at  public-use  airports. 

(12)  "reliever  airport"  is  defined  as  an  airport  designated  by  the 
Secretary  as  having  the  function  of  relieving  congestion  at  a  "pri- 
mary airport". 

(13)  "sponsor"  is  any  public  agency  which  individually  or  jointly 
with  other  public  agencies,  submits  to  the  Secretary,  in  accordance 
with  this  Act,  an  application  for  financial  assistance  for  a  public 
airport.  A  "sponsor'  can  also  be  any  private  owner  of  a  public-use 
airport  which  submits  to  the  Secretary,  in  accordance  with  this 
Act,  an  application  for  financial  assistance  for  a  public-use  reliever 
airport.  A  sponsor  can  also  be  a  participating  State. 

(14)  "State"  means  a  State  of  the  United  States,  the  District  of 
Columbia,  or  the  Commonwealth  of  Puerto  Rico. 

Conference  substitute 

Same  as  the  Senate  amendments,  except  as  follows: 

(1)  Airport  Development:  The  conference  substitute  includes 
within  this  definition  the  acquisition  of  equipment  to  measure 
runway  surface  friction. 

(2)  Definitions  and  references  relating  to  noise  abatement  are  de- 
leted, as  the  noise  compatibility  programs  are  to  be  eligible  for 
fiscal  year  1983  and  thereafter  only  under  the  Aviation  Safety  and 
Noise  Abatement  Act  of  1979  (although  the  funding  will  continue 
to  be  provided  under  the  airport  improvement  program  in  this  bill). 
For  fiscal  year  1982,  a  special  provision  is  added  to  include  the 
noise  related  programs  from  the  Senate  amendment  within  the 
definitions  of  airport  development,  so  that  applicants  can  apply  for 
noise  projects  under  this  bill  as  well  as  under  ASNA  for  fiscal  year 
1982. 

(3)  The  definitions  relating  to  block  grants  and  eligible  airports 
are  deleted  because  of  the  deletion  of  the  substantive  provisions  to 
which  these  terms  refer. 

(4)  "commercial  service  airport"  is  modified  to  delete  the  alterna- 
tive test  of  10,000  enplanements. 

(5)  "public-use  airport"  is  modified  to  add  privately-owned  air- 
ports whih  annually  enplane  2,500  passengers  and  receive  sched- 
uled service. 

(6)  "reliever  airport"  is  modified  to  add  the  condition  that  to  be  a 
reliever  an  airport  must  provide  more  general  aviation  access. 
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(7) '  'State"  is  modified  to  include  all  the  insular  areas. 

4.  NATIONAL  PLAN  OF  INTEGRATED  AIRPORT  SYSTEMS 

Senate  amendment: 

Provides  that  the  Secretary  shall  review  and  revise  as  necessary 
the  existing  national  airport  system  plan. 

Provides  that  in  revising  the  National  Airport  System  Plan,  the 
Secretary  shall  consult  to  the  extent  feasible  with  other  Federal 
and  public  agencies  and  with  the  aviation  community. 

Provides  that  the  Department  of  Defense  shall  make  domestic 
military  airports  available  for  civil  use  to  the  maximum  extent  fea- 
sible. The  Comptroller  General  is  to  report  to  Congress  within  180 
days  on  the  feasibility  of  joint  civil  and  military  use  of  military  air- 
ports, including  cost  estimates.  Within  one  year  the  Secretaries  of 
Defense  and  Transportation  are  to  submit  a  plan  for  joint  civil  and 
military  use. 

Conference  substitute: 

Same  as  the  Senate  amendment  with  respect  to  the  issue  of  joint 
use  of  military  airports. 

The  Conference  substitute  continues  the  requirement  of  a  system 
plan  for  the  national  air  transportation  system.  The  plan  shall  in- 
clude the  type  and  estimated  cost  of  eligible  airport  development 
necessary  to  provide  a  safe,  efficient  and  integrated  system  of 
public  use  airports  to  meet  the  needs  of  civil  aeronautics,  the  na- 
tional defense,  and  the  postal  service.  Airport  development  identi- 
fied by  the  plan  shall  not  be  limited  to  the  requirements  of  any 
classes  or  categories  of  public  use  airports  and  in  reviewing  and  re- 
vising the  plan  the  Secretary  shall  consider  the  needs  of  and  con- 
sult with  all  segments  of  civil  aviation. 

The  Conference  substitute  also  clarifies  that  the  plan  should  pro- 
vide for  the  development  of  an  integrated  system  of  public  use  air- 
ports. To  emphasize  the  importance  of  this  concept,  the  plan  is  des- 
ignated as  the  National  Plan  of  Integrated  Airport  Systems. 

The  concept  of  Integrated  Airport  Systems  has  special  applica- 
tion to  the  metropolitan  areas  of  the  country.  The  basic  objective  of 
the  Integrated  Airport  System  is  to  develop  a  master  plan  for  air- 
port site  selection  based  on  the  airspace  capacity  of  a  given  area. 

The  cornerstone  of  the  Integrated  Airport  System  concept  is  its 
emphasis  on  the  development  and  improvement  of  reliever  air- 
ports. These  airports  not  only  relieve  congestion  in  our  major  met- 
ropolitan areas  by  attracting  air  traffic  away  from  the  busier  air 
carrier  facilities,  but  also  provide  badly  needed  access  to  these 
areas  for  general  aviation.  Implementation  of  a  viable  reliever 
system  is  therefore  critically  needed  to  increase  the  safety  and  ca- 
pacity of  our  national  airport  system  while  giving  full  recognition 
to  the  importance  of  general  aviation  for  the  economic  develop- 
ment of  these  areas. 

Because  the  conferees  recognize  the  importance  of  improving  our 
reliever  system  without  further  delay,  the  Conference  Report  sets 
aside  a  substantial  portion  of  ADAP  funds  to  accomplish  these  ob- 
jectives. Accordingly,  the  Conference  Report  would  fund  reliever 
airports  at  a  minimum  of  10  percent  of  the  total  funds  made  avail- 
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able  under  the  ADAP  program — an  amount  which  could  result  in 
reliever  funding  at  an  average  of  approximately  $80  million  per 
year  over  the  6-year  period  covered  by  the  legislation. 

It  is  critical  that  we  implement  the  Integrated  Airport  System  in 
metropolitan  areas  at  the  earliest  possible  date.  The  same  concepts 
can  be  applied  to  rural  areas  throughout  the  U.S.  where  a  number 
of  communities  in  need  of  air  transportation  and  airport  services 
could  establish  an  airport  authority  or  by  joint  powers  agreement 
adopt  and  implement  the  integrated  airports  concept. 

The  Conference  Report  includes  a  number  of  provisions  to  ensure 
that  high  priority  is  given  to  the  integrated  airport  concept.  As  has 
been  discussed,  the  National  Airport  System  Plan  will  now  focus 
on  the  integrated  airport  concept,  and  there  will  be  guaranteed 
minimum  funding  for  integrated  airport  system  planning.  In  addi- 
tion, the  policy  statements  of  the  Act  have  been  amended  to  em- 
phasize the  importance  of  this  concept  and  to  provide  that  in  estab- 
lishing priorities  for  the  distribution  of  funds,  the  Secretary  may 
give  priority  to  projects  that  are  consistent  with  integrated  airport 
system  plans.1 

5.  NAVIGATION  AIDS 

Senate  amendment: 

Under  the  bill,  the  Secretary  may  require  a  sponsor,  as  a  condi- 
tion to  receiving  the  grant,  to  perform  certain  site  preparation 
work  associated  with  the  acquisition,  establishment,  or  improve- 
ment of  air  navigation  facilities  under  section  307(b)  of  the  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(b)).  This  section  clarifies  that 
the  cost  of  any  such  work  is  to  be  paid  for  from  appropriated  funds 
made  available  to  the  Secretary  for  airway  facilities  and  equip- 
ment. 

Conference  substitute: 
Same  as  Senate  amendment. 

6.  AIRPORT  IMPROVEMENT  PROGRAM 

Senate  amendment: 

Authorizes  the  Secretary  to  make  grants  for  airport  development 
and  planning  in  aggregate  amounts  of  $450  million  for  fiscal  year 
1982;  $1,050  million  for  fiscal  years  prior  to  October  1,  1983; 
$1,843.5  million  for  the  fiscal  years  prior  to  October  1,  1984; 
$2,755.5  million  for  the  fiscal  years  prior  to  October  1,  1985; 
$3,772.5  million  for  the  fiscal  years  prior  to  October  1,  1986;  and 
$4,789.7  million  for  the  fiscal  years  prior  to  October  1,  1987.  This 
insures  that  authorizations  which  are  not  appropriated  from  the 
Trust  Fund  in  any  given  fiscal  year  are  carried  forward. 

The  Secretary  is  precluded  from  incurring  obligations  for  airport 
development  after  September  30,  1987,  except  for  apportioned 
funds  which  remain  available  after  such  date. 


1For  a  further  discussion  of  these  important  concepts,  see  the  remarks  of  Cong.  Don  Clausen 
as  printed  in  the  August  9,  1967  Congressional  Record,  beginning  on  p.  10234. 
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The  amendment  precludes  obligation  for  airport  development  at 
any  airport  that  has  elected  not  to  receive  such  Federal  assistance 
under  the  bill.  It  also  spells  out  the  guidelines  for  obligations  in- 
curred by  the  Secretary  for  airport  development  at  privately  owned 
reliever  airports. 

Finally,  the  Senate  amendment  provides  for  a  termination  of  avi- 
ation taxes  and  the  authority  of  the  Secretary  to  carry  out  certain 
programs  if  the  amount  made  available  for  airport  development 
grants  is  less  than  85  percent  of  authorized  levels. 

Conference  substitute: 

Same  as  the  Senate  except  that  there  is  no  provision  for  airports 
electing  not  to  receive  Federal  assistance.  Also  the  provision  that 
the  Secretary  receive  assurances  that  a  privately  owned  reliever  or 
commercial  service  airport  receiving  funds  continue  to  function  as 
a  public-use  airport  during  the  economic  life  of  the  project  is  modi- 
fied to  require  a  minimum  of  ten  years  for  that  assurance.  The  pro- 
vision relating  to  termination  of  taxes  was  referred  to  the  conferees 
on  the  tax  portion  of  the  bill. 

7.  AIRWAY  IMPROVEMENT  PROGRAM 

Senate  amendment: 

Authorizes  appropriations  from  the  Trust  Fund  for  the  procure- 
ment of  air  navigational  facilities;  research,  engineering  and  devel- 
opment activities;  payment  of  a  portion  of  the  operation  and  main- 
tenance costs  of  the  national  airspace  system;  and  other  activities 
related  to  airway  improvement. 

The  authorization  for  each  fiscal  year  for  the  acquisition,  estab- 
lishment, and  improvement  of  air  navigation  facilities  remain 
available  in  future  fiscal  years  to  the  extent  that  appropriations  for 
that  fiscal  year  are  less  than  the  authorization.  The  amounts  au- 
thorized are  $261,000,000  for  fiscal  year  1982;  $725,000,000  for  fiscal 
year  1983  (an  aggregate  amount  of  $986,000,000  for  fiscal  years 
1982  and  1983);  $1,393,000,000  for  fiscal  year  1984  (an  aggregate 
amount  of  $2,379,000,000  for  fiscal  years  1982  through  1984); 
$1,407,000,000  for  fiscal  year  1985  (an  aggregate  amount  of 
$3,786,000,000  for  fiscal  years  1982  through  1985);  $1,377,000,000  for 
fiscal  year  1986  (an  aggregate  amount  of  $5,163,000,000  for  fiscal 
years  1982  through  1986);  and  $1,164,000,000  for  fiscal  year  1987 
(an  aggregate  amount  of  $6,327,000,000  for  fiscal  years  1982 
through  1987). 

For  research,  engineering  and  development,  and  demonstration 
projects  the  authorizations  are  $72,000,000  for  fiscal  year  1982; 
$134,000,000  for  fiscal  year  1983;  $286,000,000  for  fiscal  year  1984; 
$269,000,000  for  fiscal  year  1985;  $215,000,000  for  fiscal  year  1986; 
and  $193,000,000  for  fiscal  year  1987.  The  amounts  appropriated 
are  to  remain  available  until  expended. 

The  Senate  amendment  provides  that  all  FAA  operating  ex- 
penses may  be  funded  from  the  Trust  Fund,  and  the  authorizations 
from  the  Trust  Fund  for  operations  and  maintenance  are  as  fol- 
lows: $800,000,000  for  fiscal  year  1982;  $1,559,000,000  for  fiscal  year 
1983;  $1,355,000,000  for  fiscal  year  1984;  $1,363,000,000  for  fiscal 
year  1985;  $1,388,000,000  for  fiscal  year  1986;  and  $1,444,000,000  for 
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fiscal  year  1987.  These  funds  are  mandatorily  reduced  by  a  like 
amount  in  the  succeeding  fiscal  year  to  any  reductions  made  in  the 
minimum  authorized  levels  for  ADAP  or  F&E  in  any  fiscal  year 
covered  by  the  bill.  From  these  funds,  the  Secretary  is  authorized 
to  reimburse  the  National  Oceanic  and  Atmospheric  Administra- 
tion for  the  cost  of  providing  the  FAA  with  weather  reporting  serv- 
ices. These  amounts  are  limited  to  the  following:  $26,700,000  for 
fiscal  year  1983,  $28,569,000  for  fiscal  year  1984,  $30,569,000  for 
fiscal  year  1985,  $32,709,000  for  fiscal  year  1986,  and  $34,998,000  for 
fiscal  year  1987. 

In  addition  the  Senate  amendment  contains  provisions  similar  to 
those  in  existing  law  establishing  the  priority  of  the  Trust  Fund  for 
airport  and  airway  programs,  preserving  sufficient  amounts  in  the 
Trust  Fund  for  such  programs,  and  prohibiting  the  use  of  the  Trust 
Fund  for  administrative  expenses,  except  as  otherwise  provided  in 
the  bill. 

Finally  the  Senate  amendment  places  a  cap  on  the  total  amount 
of  Trust  Fund  moneys  which  may  be  expended  in  a  fiscal  year  of  75 
percent  of  the  FAA's  total  expenditures  for  that  year. 

Conference  substitute: 

Same  as  Senate,  with  the  following  exceptions: 

Of  the  amounts  authorized  for  research,  engineering  and  devel- 
opment, and  demonstration  projects,  a  specified  maximum  amount 
is  authorized  for  facilities,  engineering  and  development. 

Only  direct  costs  to  flight  check,  operate,  and  maintain  air  navi- 
gation facilities  are  included  as  eligible  operating  expenses.  The 
amount  authorized  from  the  Trust  Fund  for  operations  and  mainte- 
nance is  $800,000,000  for  fiscal  year  1982  and  for  later  years  is  a 
multiple  of  the  amount  actually  made  available  for  airport  develop- 
ment, airport  planning,  and  noise  abatement.  The  multiple  is  2.44 
for  fiscal  year  1983,  1.57  for  fiscal  year  1984,  1.39  for  fiscal  year 
1985,  1.28  for  fiscal  year  1986,  and  1.34  for  fiscal  year  1987. 

The  amount  authorized  from  the  Trust  Fund  for  operations  and 
maintenance  for  any  fiscal  year  is  reduced  by  twice  the  amount 
that  authorizations  exceed  the  appropriations  for  facilities  and 
equipment  for  that  fiscal  year. 

The  75  percent  overall  cap  in  the  Senate  amendment  is  not  in- 
cluded in  the  bill. 

The  Conference  Substitute's  authorization  levels  for  Facilities 
and  Equipment  reflect  the  funding  levels  requested  by  the  Admin- 
istration for  funding  the  first  five  years  of  the  National  Airspace 
System  Plan  for  modernization  of  the  airways  system.  Committees 
in  both  the  House  and  the  Senate  have  held  extensive  hearings  on 
the  National  Airspace  System  Plan,  and  the  conferees  are  general- 
ly supportive  of  the  Plan.  However,  many  aspects  of  the  Plan 
cannot  be  developed  or  analyzed  in  detail  until  implementation 
begins,  and  in  view  of  the  magnitude  and  complexity  of  the  Plan  it 
is  likely  that  there  will  have  to  be  adjustments  as  the  Plan  is  car- 
ried out.  Clearly,  there  will  be  a  need  for  vigorous  oversight  and 
monitoring  during  the  implementation  of  the  Plan. 

The  conferees  believe  that  the  requirements  imposed  by  section 
504(b)  of  the  Conference  Substitute  for  the  formulation  and  an 
annual  updating  of  a  National  Airways  System  Plan  will  be  espe- 
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cially  useful  in  facilitating  Congressional  oversight.  Section  504(b) 
requires  an  annual  review,  revision,  and  republication  of  the  Plan 
at  the  beginning  of  each  fiscal  year.  Each  Plan  must  set  forth,  for  a 
10-year  period,  the  research,  engineering,  and  development  and  the 
facilities  and  equipment  necessary  for  an  airspace  system  that  pro- 
vides the  highest  degree  of  safety  in  air  commerce. 

In  implementing  the  National  Airspace  System  Plan,  the  Confer- 
ees expect  that  the  Secretary  will  ensure  that  the  rules  and  regula- 
tions issued  pursuant  to  Public  Law  89-306  (Brooks  Act)  are  strict- 
ly adhered  to.  This  Act  is  founded  upon  two  basic  objectives:  (1) 
ADP  resources  should  be  procured  as  economically  and  efficiently 
as  possible,  using  full  and  open  competition;  and  (2)  only  those  re- 
sources should  be  procured  which  are  needed  and  which  can  im- 
prove the  operation  of  government  programs  and  activities.  The 
Conferees  believe  these  principles  to  be  sound  and  if  followed  will 
greatly  increase  the  likelihood  of  success  of  the  plan. 

The  first  two  years  of  each  Plan  will  contain  detailed  annual  es- 
timates of  the  number,  type,  location,  and  costs  of  required  facili- 
ties and  services,  costs  of  R.E.&D.  and  manpower  levels  required. 
The  third,  fourth,  and  fifth  years  of  each  Plan  will  contain  the  esti- 
mates of  the  total  cost  of  each  major  program  for  the  three-year 
period  and  any  additional  major  research  program,  acquisitions, 
and  manpower  changes  required  to  meet  the  long-range  objectives. 
Finally,  each  Plan  will  contain  10-year  investment  Plan  which  ad- 
dressed the  long-range  objectives  for  the  airway  system. 

Beyond  this  comprehensive  annual  Plan,  the  Secretary  is  re- 
quired to  provide  the  Congress  a  detailed  annual  report  on  the  op- 
eration of  the  national  airway  system  during  the  previous  fiscal 
year  and  a  review  of  the  year's  programs  intended  to  improve 
safety  and  efficiency  of  the  system.  The  annual  report  must  include 
discussions  of  any  significant  problems  encountered  in  the  pro- 
gram, a  summary  of  funds  committed  in  each  major  program  area, 
and  a  report  on  amounts  appropriated  but  not  expended  for  such 
programs.  The  conferees  expect  these  annual  reports  to  address  the 
problems  raised  by  the  General  Accounting  Office  in  its  report, 
AFMD-82-66,  "Examination  of  the  Federal  Aviation  Administra- 
tion's Plan  for  the  National  Airspace  System." 

With  active  and  continued  oversight  by  the  House  and  Senate 
Committees  with  jurisdiction  in  this  area,  supported  by  the  require- 
ments imposed  by  section  504(b)  modernization  of  the  airway 
system  can  proceed  with  a  full  understanding  and  justification  of 
the  choices  and  decisions  made. 

Funds  authorized  for  research,  engineering,  and  development 
shall  be  distributed  in  accordance  with: 

FAA— 5-YEAR  FUNDING  PROFILE 

[In  millions  of  dollars] 


Fiscal  year— 


1983 

1984 

1985 

1986 

1987 

RE&D/FE&D  

  133.5 

286.0 

269.0 

215.0 

193.0 

RE&D  

  116.7 

261.3 

245.9 

192.3 

171.0 
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FAA— 5-YEAR  FUNDING  PROFILE — Continued 

[In  millions  of  dollars] 

Fiscal  year— 

1983  1984  1985  1986  1987 


ATC   55.1  77.5  79.3  72.5  94.0 

Adv  Computer   47.0  156.6  134.5  86.0  46.2 

Navigation   5.3  10.5  11.3  10.8  6.4 

Weather   8.1  15.4  19.9  22.2  23.6 

Medicine   1.2  1.3  .9  .8  .8 


FE&D   16.8  24.7  23.1  22.7  22.0 

Aircraft  safety   13.0  18.4  17.2  17.4  16.5 

Medicine   1.8  3.9  3.3  2.7  2.8 

Environment   2.0  2.4  2.6  2.6  2.7 


Those  line  items  under  Facilities  Engineering  and  Development 
(FE&D)  were  previously  funded  from  general  revenues  and  are  to 
remain  separately  identified  from  Research  Engineering  and  Devel- 
opment (RE&D)  which  is  primarily  aimed  at  accomplishing  the  Na- 
tional Airspace  System  (NAS)  Plan  to  modernize  the  ATC  System. 

Notwithstanding  the  purposes  for  which  funds  are  authorized  in 
the  above  table,  these  funds  may  be  used  for  any  other  research, 
development,  and  demonstration  program  or  project  including  re- 
lated or  supporting  facilities  and  equipment  under  section  312(c)  of 
the  Federal  Aviation  Act  of  1958  if  notice  of  such  program  or  pro- 
ject has  been  given  to  the  Speaker  of  the  U.S.  House  of  Representa- 
tives; the  Committees  on  Science  and  Technology,  and  Appropri- 
ations of  the  U.S.  House  of  Representatives;  the  President  of  the 
Senate;  and  the  Committees  on  Commerce,  Science  and  Transporta- 
tion, and  Appropriations  of  the  Senate,  in  a  manner  containing  a 
full  and  complete  statement  of  the  proposed  program  or  project 
and  the  facts  and  circumstances  relied  on  in  support  of  such  pro- 
gram or  project,  and  (1)  a  period  of  thirty  days  has  passed  after  the 
date  such  notice  was  received,  or  (2)  each  such  Committee  has 
transmitted  to  the  Secretary  of  Transportation  before  the  expira- 
tion of  such  period  written  notice  that  such  Committee  has  no  ob- 
jection to  the  proposed  action. 

The  Conferees  support  the  intent  of  the  FAA  to  modernize  the 
Air  Traffic  Control  System  through  the  implementation  of  the  Na- 
tional Airspace  System  Plan  which  was  produced  as  directed  by  the 
Committee  on  Science  and  Technology  in  H.  Res.  202  approved  by 
the  House  October  19,  1981.  Because  of  the  significant  technologi- 
cal complexities  and  costs  involved,  the  Conferees  believe  it  is  ex- 
tremely important  that  continued  oversight  be  sustained. 

In  this  regard,  the  Administrator  of  the  Federal  Aviation  Admin- 
istration is  requested  to  submit  to  the  House  Committee  on  Science 
and  Technology  and  the  Senate  Committee  on  Commerce,  Science 
and  Transportation,  not  later  than  April  1,  1983,  and  annually 
thereafter,  a  report  that  summarizes  activities  under  the  NAS  pro- 
gram. This  should  include,  but  not  be  limited  to,  historical  data 
that  compares  achievements  versus  plans  in  terms  of  productivity, 
safety,  costs,  schedules,  and  milestones.  Modifications  of  the  Plan 
for  subsequent  year  should  also  be  identified. 
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8.  APPORTIONMENT  OF  FUNDS 

Senate  amendment- 
Provides  an  apportionment  to  primary  airports  based  on  an  en- 
planement  formula  that  is  the  same  as  in  existing  law.  The  amount 
of  ADAP  funds  made  available  to  primary  airports  is  55  percent  in 
fiscal  year  1982  and  50  percent  thereafter.  The  amount  apportioned 
to  each  primary  airport  will  be  increased  by  10  percent  in  fiscal 
1984,  20  percent  in  fiscal  1985,  25  percent  in  fiscal  1986,  and  30  per- 
cent in  fiscal  1987.  The  maximum  apportionment  to  a  primary  air- 
port is  $12,500,000.  Passenger  enplanements  are  determined  for  the 
preceding  calendar  year. 

The  second  apportionment  is  to  States  for  airports  other  than  re- 
liever airports,  primary  airports,  and  airports  that  withdraw  from 
the  program.  Ten  percent  of  ADAP  funds  are  apportioned  to 
States,  with  one-half  of  one  percent  going  to  insular  areas  and  the 
remaining  99.5  percent  going  to  the  States  (including  Puerto  Rico) 
according  to  a  population  and  area  formula.  Each  State  is  appor- 
tioned an  additional  amount  for  each  of  fiscal  years  1984  through 
1987,  increasing  from  $150,000  to  $240,000  per  fiscal  year. 

Amounts  remaining  in  the  Trust  Fund  shall  constitute  a  discre- 
tionary fund. 

In  addition,  the  Secretary  may  apportion  amounts  to  airports  in 
the  State  of  Alaska  in  the  same  manner  as  amounts  were  appor- 
tioned for  fiscal  year  1980. 

Conference  substitute: 
Same  as  the  Senate,  except: 

(1)  There  is  a  cap  on  apportionments  to  primary  airports  of  50 
percent. 

(2)  In  addition  to  the  maximum  apportionment  to  a  primary  air- 
port, there  is  a  minimum  apportionment  of  $200,000  per  fiscal  year. 

(3)  The  apportionment  to  States  is  12  percent  of  ADAP  funds  and 
is  for  general  aviation  and  reliever  airports.  One  percent  is  set 
aside  for  insular  areas,  which  may  also  use  the  money  for  nonpri- 
mary  commercial  service  airports,  and  99  percent  for  States  (in- 
cluding Puerto  Rico).  The  additional  apportionment  to  States  under 
the  Senate  amendment  is  not  included  in  the  conference  substitute. 

(4)  The  provision  allowing  apportionments  to  airports  in  Alaska 
under  the  1970  Act  is  qualified  so  that  not  more  than  110  percent 
of  the  amount  so  apportioned  to  a  commercial  service  airport  in 
Alaska  is  obligated  at  that  airport  during  the  fiscal  year  from  these 
apportioned  funds.  In  no  event  shall  any  primary  airport  be  appor- 
tioned less  under  this  paragraph  than  it  would  be  apportioned 
under  the  section  governing  primary  airport  apportionments. 

The  Conferees  are  concerned  about  the  effect  on  the  discretion- 
ary fund  of  the  naming  of  specific  ADAP  or  Facilities  and  Equip- 
ment projects  in  legislation  or  report  language.  The  ADAP  pro- 
gram contemplates  that  a  large  proportion  of  funding  be  available 
on  a  discretionary  basis.  This  is  the  only  way  that  we  will  be  able 
to  build  and  implement  an  integrated  system  of  public  use  airports 
while  addressing  project  needs  which  are  too  large  to  fit  annual  en- 
planement  funds  or  which  are  urgently  needed  for  safety.  It  is  also 
the  only  way  that  new  airports  can  normally  be  funded.  Similarly, 
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the  F&E  program  must  be  administered  so  that  funds  will  go 
where  the  safety  needs  are  greatest. 

In  recent  years,  the  tendency  to  name  specific  projects  in  com- 
mittee reports  has  grown  more  widespread.  These  named  projects 
threaten  to  use  up  discretionary  funds  so  that  there  will  be  no  real 
discretion  left.  For  example,  in  fiscal  year  1981,  a  total  of  38  specif- 
ic ADAP  projects  were  named  in  DOT  Appropriations  legislation. 
Grants  to  these  airports  totaled  $43.5  million  in  fiscal  year  1981. 
This  practice  has  the  potential  of  using  up  a  significant  portion  of 
the  discretionary  fund. 

The  problem  becomes  particularly  acute  with  the  limited  avail- 
ability of  funds  for  the  ADAP  and  F&E  programs.  It  will  not  be 
possible  to  fund  all  projects  seeking  ADAP  and  F&E  grants  and  it 
will  be  necessary  for  the  Secretary  to  establish  priorities  to  deter- 
mine which  projects  should  be  funded.  The  Conferees  expect  the 
Secretary  to  establish  these  priorities  solely  on  the  basis  of  the  cri- 
teria set  forth  in  the  authorizing  legislation.  Projects  which  qualify 
for  funding  and  have  a  high  priority  under  the  statutory  criteria 
should  not  be  denied  funding  in  favor  of  projects  which  have  a 
lower  priority  under  the  statutory  criteria  but  are  mentioned  in 
legislative  history.  The  criteria  established  by  the  authorizing  legis- 
lation should  not  be  construed  as  being  overruled  or  amended 
during  the  life  of  that  authorization  by  other  subsequently  enacted 
legislation  or  legislative  history,  unless  such  legislation  specifically 
and  expressly  amends  the  authorizing  law  to  establish  new  criteria 
or  priorities. 

9.  MINIMUM  FUNDING 

Senate  amendment: 

Establishes  minimum  levels  of  funding  for  the  following  catego- 
ries of  airports: 

(1)  reliever  airports:  10  percent  of  ADAP  funds  during  the  6- 
year  period  of  the  bill; 

(2)  each  nonprimary  commercial  service  airport  that  received 
Federal  assistance  for  fiscal  year  1980,  for  high  priority  proj- 
ects: the  amount  the  airport  would  have  been  apportioned 
under  the  primary  apportionment  formula  for  fiscal  years 
1983-1987,  or  five  times  the  airport's  1980  apportionment, 
whichever  is  greater;  and 

(3)  airports  other  than  relievers  or  commercial  service  air- 
ports: $300,000,000  for  the  6-year  period  of  the  bill. 

Conference  substitute: 

Provides  the  following  minimum  levels  of  funding  for  each  fiscal 
year  of  the  bill: 

(1)  reliever  airports:  10  percent  of  ADAP  funds  made  availa- 
ble for  obligation; 

(2)  for  noise  compatibility  planning  and  carrying  out  noise 
compatibility  programs:  8  percent  of  ADAP  funds  made  availa- 
ble for  obligation; 

(3)  nonprimary  commercial  service  airports  and  certain  non- 
commercial service  airports  that  received  Federal  assistance 
during  fiscal  year  1981:  5.5  percent  of  ADAP  funds  made  avail- 
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able  for  obligation,  an  amount  which  does  not  include  appor- 
tionments to  airports  in  Alaska;  and 

(4)  for  integrated  airport  system  planning:  one  percent  of 
ADAP  funds  made  available  for  obligation. 

The  Secretary  is  not  required  to  meet  these  requirements  if  there 
are  not  enough  applications  to  enable  the  Secretary  to  obligate  the 
minimum  amount  required. 

With  regard  to  noise  compatibility  grants,  the  Conferees  recog- 
nize the  value  of  public  building  soundproofing  especially  where 
this  type  of  grant  aids  in  the  efficiency  of  certain  essential  func- 
tions such  as  education. 

Of  major  concern  to  the  conferees  is  the  financial  threat  to  pri- 
vately-owned relievers  in  major  metropolitan  areas.  Large  hub 
areas  in  particular  need  such  aviation  facilities  to  separate  com- 
mercial and  general  aviation  traffic,  but  the  land  is  often  more  val- 
uable if  converted  to  other  commercial  uses.  In  such  instances  it  is 
important  that  the  Federal  Government  assist  local  governments 
in  preserving  these  essential  reliever  airports.  As  a  result,  for  the 
first  time,  this  bill  proposes  to  fund  projects  at  privately-owned 
public  use  airports,  which  may  prove  sufficient  in  some  instances. 
In  other  instances,  these  reliever  funds  could  be  used  to  assist  in 
the  outright  purchase  of  privately  owned  relievers.  For  example, 
such  purchase  plans  have  been  discussed  for  airports  in  the  Chica- 
go area,  North  Las  Vegas,  Southern  California,  and  other  major 
metropolitan  areas.  The  conferees  expect  the  Administrator  to 
make  every  effort  to  accommodate  such  needs  where  they  are  es- 
sential to  the  maintenance  of  reliever  airports. 

10.  USE  OF  APPORTIONED  FUNDS 

Senate  amendment: 

Provides  the  "form  of  obligation"  which  the  Secretary  shall  use 
to  obligate  apportioned  funds,  either  by  project  grant  or  block 
grant. 

Amounts  apportioned  are  available  for  obligation  by  grant  agree- 
ment during  the  fiscal  year  for  which  they  were  first  authorized  to 
be  obligated  and  the  2  fiscal  years  immediately  following. 

A  sponsor  of  a  primary  airport  is  permitted  to  use  funds  appor- 
tioned to  it  at  any  public  airport  of  the  sponsor  which  is  in  the 
NASP.  A  sponsor  of  a  primary  airport  may  also  waive  receipt  of  all 
or  a  portion  of  its  funds  on  condition  that  the  funds  be  used  at  an- 
other public-use  airport  in  the  State  or  geographical  area. 

Conference  substitute: 

Same  as  Senate,  except  for  deletion  of  references  to  block  grants. 
Funds  apportioned  to  a  State  are  made  available  to  general  avi- 
ation and  reliever  airports  in  that  State. 

11.  project  grants:  application;  approval 
Senate  amendment: 

This  section  provides  some  of  the  requirements  which  must  be 
set  forth  in  an  application  for  a  project  grant  for  airport  develop- 
ment or  airport  planning  and  requirements  which  must  be  met  by 
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the  Secretary  of  Transportation  before  approving  such  project 
grant  applications. 

The  provision  sets  forth  who  is  eligible  to  apply  to  the  Secretary 
for  a  project  grant  for  airport  development  or  airport  planning 
with  the  proviso  that  no  public  agency  may  submit  an  application 
if  such  submission  is  prohibited  by  State  law. 

This  section  also  provides  that  within  180  days  of  enactment  a 
sponsor  may  submit  a  project-grant  application  for  any  project  for 
which  either  an  application  had  been  filed  before  September  30, 
1980,  or  if  the  project  was  carried  out  after  September  30,  1980,  and 
before  enactment  of  this  Act. 

Each  primary  airport  is  to  notify  the  Secretary  of  the  fiscal  year 
in  which  it  intends  to  apply  for  apportioned  funds. 

The  section  provides  conditions  which  must  be  met  by  the  Secre- 
tary before  project  applications  for  airport  planning  or  develop- 
ment may  be  approved. 

Conference  substitute: 

Essentially  the  same  as  the  Senate  amendment,  except  that  a 
condition  in  the  Senate  amendment  that  the  Secretary  not  approve 
a  project  unless  he  is  satisfied  that  the  project  is  consistent  with 
the  purposes  of  the  title  is  not  included,  and  two  additional  provi- 
sions are  added:  (1)  a  provision  that  no  environmental  impact  state- 
ment is  required  for  a  project  if  it  would  allow  nonstage  2  aircraft 
to  be  replaced  with  stage  2  aircraft  at  the  airport;  and  (2)  a  provi- 
sion that  priority  may  be  given  to  projects  that  are  consistent  with 
integrated  airport  system  plans. 

12.  U.S.  SHARE  OF  PROJECT  COSTS 

Senate  amendment: 

Provides  that,  generally,  the  U.S.  share  of  allowable  project  costs 
payable  on  account  of  any  project  funded  under  this  Act  shall  not 
exceed  90  percent  of  allowable  project  costs. 

For  primary  airports  enplaning  .25  percent  or  more  of  the  total 
number  of  passengers  enplaned  annually  at  all  commercial  service 
airports,  the  U.S.  share  of  allowable  cost  payable  shall  not  exceed 
75  percent  of  allowable  project  costs.  As  in  existing  law,  an  in- 
creased Federal  share  is  provided  for  projects  in  those  States  in 
which  certain  public  land  acreage  exceeds  5  percent  of  the  States 
total  area. 

Conference  substitute: 

Same  as  the  Senate  amendment,  except  that  instead  of  stating 
that  the  U.S.  share  shall  not  exceed  a  certain  percentage,  the  sub- 
stitute states  that  the  U.S.  share  shall  be  that  percentage. 

13.  SPONSORSHIP  REQUIREMENTS  FOR  PROJECT  GRANTS 

Senate  amendment: 

Sets  forth  requirements  which  must  be  met  by  sponsors  before 
project  grant  applications  may  be  approved.  These  continue  many 
of  the  requirements  and  provisions  of  section  16  of  existing  law  for 
certain  nondiscrimination,  safety  and  other  reporting  requirements 


97-588  0-82-45 


712 


for  airport  sponsors  which  accept  Federal  funds.  Two  new  provi- 
sions were  added.  One  is  that  airports  receiving  assistance  under 
this  program  must  dedicate  all  revenues  generated  by  the  airport 
for  the  capital  operating  costs  of  that  airport,  the  local  airport 
system,  or  other  local  facilities  which  are  owned  by  the  owner  or 
operator  of  the  airport  and  used  for  the  transportation  of  passen- 
gers or  property.  This  provision  is  designed  to  ensure  that  airport 
systems  which  are  receiving  Federal  assistance  are  utilizing  all  lo- 
cally generated  revenue  for  the  systems  which  they  operate.  Air- 
ports that  are  part  of  a  unified  ports  authority  are  exempt  from 
this  requirement  if  covenants  or  assurances  in  previously  issued 
debt  obligations  or  controlling  statutes  require  that  these  funds  are 
available  for  use  at  other  port  facilities. 

However,  airports  users  should  not  be  burdened  with  "hidden 
taxation"  for  unrelated  municipal  services. 

This  provision  is  not  intended  to  apply  to  revenue  generated  by 
facilities  which  are  located  on  airport  property  but  are  unrelated  to 
air  operations  or  services  which  support  or  facilitate  air  transporta- 
tion. It  would  accordingly  not  apply  to  revenue  generated  by  such 
facilities  as  a  water  reservoir  or  a  convention  center  which  happen 
to  be  located  on  airport  property,  but  which  serve  neither  the  air- 
port nor  any  air  transportation  purpose.  It  would  apply  to  such 
facilities  as  terminal  concessions  and  parking  lots  serving  the  ter- 
minal or  other  air  transportation  purposes. 

The  language  regarding  ' 'local  facilities  which  are  owned  or  oper- 
ated by  the  owner  or  operator  of  the  airport  and  used  for  the  trans- 
portation of  passengers  or  property"  was  included  to  make  clear 
the  intent  that  the  requirement  would  not  prohibit  the  use  of  rev- 
enues for  the  purpose  of  retiring  indebtedness  on  consolidated 
bonds  which  have  been  used  in  some  jurisdictions  to  finance  multi- 
modal transportation  facilities  which  are  owned  or  operated  by  the 
owner  or  operator  of  an  airport  and  used  for  transportation  of  pas- 
sengers or  property  but  which  are  not  themselves  airport  facilities. 

The  second  new  provision  relates  to  land  acquired  for  noise  com- 
patability  purposes.  It  requires  that  when  such  land  is  acquired, 
the  sponsor  must,  at  the  earliest  possible  time,  and  subject  to  the 
retention  or  reservation  of  the  interest  or  right  necessary  to  ensure 
that  the  land  is  used  only  for  purposes  which  are  compatible  with 
noise  levels  of  the  operation  of  the  airport,  use  it  best  efforts  to  dis- 
pose of  such  land.  When  such  land  is  disposed  of  the  provision  re- 
quires that  the  proceeds  of  the  disposition  shall  be  refunded  to  the 
United  States  for  the  Trust  Fund  on  a  basis  proportionate  to  the 
U.S.  share  of  the  cost  of  acquisition  of  the  land. 

The  Senate  amendment  continues  existing  provisions  of  law  re- 
lating to  compliance  with  sponsorship  requirements. 

Conference  substitute: 

Same  as  the  Senate  with  the  following  additions: 

(1)  an  assurance  that  each  air  carrier  using  an  airport  will 
have  the  right  to  service  itself  or  use  a  fixed-based  operator; 

(2)  an  assurance  that  there  will  be  no  exclusive  right  for  the 
use  of  an  airport  by  providers  of  aeronautical  services;  use  of 
an  airport  by  a  single  FBO  is  not  to  be  construed  as  an  exclu- 
sive right  if  it  would  be  unreasonably  costly,  burdensome,  or 
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impractical  for  more  than  one  FBO  to  provide  the  service,  and 
if  allowing  more  than  one  FBO  would  require  reduction  of  the 
existing  FBO's  leased  space; 

This  provision  shall  not  be  construed  to  allow  an  airport  op- 
erator to  enter  into  a  lease  agreement  with  a  fixed  base  opera- 
tor (FBO)  which  guarantees  such  FBO  an  exclusive  right  to 
provide  aeronautical  services  on  the  airport.  In  addition,  it 
shall  not  preclude  a  new  FBO  from  leasing  airport  property 
which  is  not  then  subject  to  an  existing  lease  between  an  air- 
port operator  and  another  FBO. 

(3)  proceeds  from  the  disposition  of  land  previously  acquired 
for  noise  compatibility  may  be  reinvested  in  an  approved  pro- 
ject. 

14.  BLOCK  GRANTS  TO  STATES 

Senate  amendment: 

Permits  States  to  apply  to  the  Secretary  to  distribute  the  funds 
apportioned  to  that  State  for  airport  development. 

Conference  substitute: 
No  comparable  provision. 

15.  ACCEPTANCE  OF  CERTIFICATION;  CONSULTATION 

Senate  amendment: 

Requires  that  the  Secretary  put  a  maximum  reliance  on  sponsor 
certification  as  a  means  of  administering  grants,  under  the  bill. 

This  section  also  continues  the  requirement  in  existing  law  that 
airport  operators  receiving  funds  consult  with  parties  using  the  air- 
port prior  to  undertaking  an  airport  development  project. 

Conference  substitute: 

The  substitute  continues  the  requirement  that  in  making  a  deci- 
sion to  undertake  airport  development  under  the  Act,  a  sponsor 
shall  undertake  reasonable  consultations  with  affected  parties 
using  the  airport  at  which  the  project  is  proposed.  The  FAA  has 
implemented  this  requirement  by  publishing  in  the  Airport  Devel- 
opment Aid  Program  Handbook  an  extensive  description  of  such 
matters  as  the  time  at  which  consultations  should  take  place,  and 
the  scope  of  consultation  required  to  be  meaningful.  The  FAA's  de- 
scription establishes  the  type  of  consultation  contemplated  by  the 
reported  bill  and  should  be  continued. 

With  respect  to  certification,  the  Secretary  is  authorized  to  re- 
quire a  certification  from  a  sponsor  that  the  sponsor  will  comply 
with  all  requirements  imposed  by  the  Act.  The  substitute  provides 
that  nothing  in  the  certification  provision  affects  the  Secretary's 
responsibilities  under  specified  Federal  laws. 

16.  GRANT  AGREEMENTS 

Senate  amendment: 

This  section  outlines  the  duties  of  the  Secretary  and  the  sponsor 
of  a  project  when  grants  are  approved.  The  section  provides  that 
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unless  and  until  an  agreement  has  been  executed,  the  United 
States  may  not  pay,  or  be  obligated  to  pay  any  portion  of  the  costs 
which  have  been  or  may  be  incurred  in  connection  with  a  project. 
Further,  the  provision  requires  that  the  total  obligation  of  the  Fed- 
eral Government  may  not  exceed  the  amount  specified  as  the  maxi- 
mum Federal  obligation  in  the  grant  agreement,  except  in  the  case 
of  airport  development  in  which  case  such  amount  may  be  in- 
creased by  10  percent  and  by  an  additional  amount  equal  to  50  per- 
cent of  any  increase  in  project  cost  attributable  to  land  acquisition. 

Also  provides  that  increases  in  the  maximum  obligation  of  the 
United  States  in  the  case  of  grants  under  the  1970  Act  may  be  paid 
only  from  funds  recovered  by  the  United  States  under  that  Act. 

Conference  substitute: 

Same  as  the  Senate  with  the  clarification  that  in  the  case  of  in- 
creased costs  attributable  to  land  acquisition,  the  increase  allowed 
shall  be  based  upon  current  credible  appraisals. 

17.  PROJECT  COSTS 

Senate  amendment: 

Eligible  project  costs  are  those  associated  with  carrying  out  the 
project,  and  which  are  directly  connected  to  the  costs  of  the  project. 
Indirect  costs,  such  as  administrative  and  salary  costs,  are  not  per- 
mitted to  be  paid  for  as  a  part  of  the  project  costs.  Costs  are  eligi- 
ble if  they  were  incurred  after  the  contract  grant  agreement  was 
signed  and  are  consistent  with  the  terms  of  the  contract.  The  act 
permits  funding  for  the  cost  of  field  surveys,  preparation  of  plans 
and  specifications,  acquisition  of  land  and  other  direct  costs  associ- 
ated with  an  airport  development  or  planning  project.  The  Secre- 
tary may  agree  to  pay  for  only  those  reasonable  costs  associated 
with  the  project.  However,  the  Secretary  cannot  pay  for  costs 
which  are  in  excess  of  the  amount  previously  agreed  to  in  the  con- 
tract as  the  Secretary's  share.  In  the  event  the  Secretary  wishes  to 
audit  project  costs,  he  is  permitted  to  establish  whatever  regula- 
tions considered  necessary  to  that  task. 

Terminal  development  costs  are  eligible,  up  to  50  percent  of  proj- 
ect costs.  In  the  case  of  a  primary  airport,  not  more  than  60  per- 
cent of  the  airports  apportionment  may  be  used  for  this  purpose, 
and  in  the  case  of  a  non-primary  commercial  service  airport  not 
more  than  $200,000  may  be  used  in  a  fiscal  year.  These  funds  can 
only  be  approved  after  all  necessary  safety,  security,  passenger  en- 
planing/deplaning facilities,  and  equipment  have  been  provided  at 
the  airport. 

Conference  substitute: 

Same  as  the  Senate  except  that  a  primary  airport  can  use  the 
greater  of  $200,000  or  60  percent  of  its  apportionment  for  terminal 
development.  In  addition  a  $25,000,000  cap  is  placed  upon  terminal 
development  at  commercial  service  airports  which  were  not  eligible 
for  terminal  development  assistance  in  fiscal  year  1980.  Third,  the 
prohibition  on  funding  indirect  costs  is  not  included.  Finally,  the 
substitute  includes  a  provision  continuing  the  eligibility  of  costs  in- 
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curred  for  the  retirement  of  the  principal  of  bonds  issued  for  termi- 
nal development  work  performed  between  1970  and  1976. 

18.  PAYMENTS  UNDER  GRANT  AGREEMENTS 

Senate  amendment: 

Defines  the  terms  under  which  advance  payments  may  be  made 
to  airport  sponsors  by  the  Secretary.  This  closely  follows  existing 
law.  The  time  and  amount  are  to  be  determined  by  the  Secretary 
with  the  total  amount  committed  not  to  exceed  90  percent  of  the 
project  cost.  The  sponsor  must  certify  that  advance  payments  will 
not  exceed  allowable  project  costs.  If  they  do,  the  sponsor  must 
return  the  excess  to  the  Secretary.  If  work  for  the  project  is  not 
completed  within  a  reasonable  time,  the  Secretary  is  entitled  to  re- 
claim any  part  of  the  advance  payment. 

Conference  substitute: 
Same  as  the  Senate  amendment. 

19.  PERFORMANCE  OF  CONSTRUCTION  WORK 

Senate  amendment- 
Entitles  the  Secretary  to  inspect  and  approve  any  construction 
work  accomplished  with  funds  obligated  under  project  grants. 

The  amendment  provides  that  contracts  in  excess  of  $2,000  for 
work  under  project  grants  for  airport  development  approved  under 
the  bill  which  involve  labor  shall  comply  with  the  Davis-Bacon  Act. 
The  section  further  provides  that  Vietnam  era  and  disabled  veter- 
ans are  to  be  given  preference  in  hiring  (with  the  exception  of  ex- 
ecutive, administrative  and  supervisory  positions).  These  priority 
hiring  requirements  are  only  enforceable  when  such  individuals 
are  available  and  qualified  to  perform  the  work  to  which  the  em- 
ployment relates. 

Conference  substitute: 
Same  as  the  Senate  amendment. 

20.  USE  OF  GOVERNMENT-OWNED  LANDS 

Senate  amendment: 

This  section  closely  follows  current  law.  The  Secretary  is  empow- 
ered to  seek  authority  from  the  head  of  a  department  or  agency 
having  control  over  certain  nonexempted  public  lands,  to  turn  over 
to  an  airport  sponsor  for  the  purpose  of  meeting  future  airport  de- 
velopment needs.  The  Secretary  can  reach  agreement  to  transfer 
the  title  to,  interest  in,  or  an  easement  of  such  property  or  airspace 
to  the  airport  sponsor.  The  head  of  the  department  or  agency  must 
respond  to  the  Secretary's  request  within  4  months  with  a  decision. 
If  a  determination  is  made  that  the  title  to  or  use  of  the  land  by 
the  airport  is  not  inconsistent  with  the  needs  of  the  department  or 
agency,  the  land  can  be  turned  over,  with  the  approval  of  the  U.S. 
Attorney  General,  and  without  cost  to  the  United  States. 

As  in  the  existing  Act,  these  lands  may  not  include  any  U.S. 
owned  or  controlled  national  park,  forest,  monument,  recreation 
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area,  or  other  area  administered  by  the  National  Park  Service,  the 
National  Wildlife  Refuge  System,  or  the  Bureau  of  Sport  Fisheries 
and  Wildlife.  This  exemption  also  includes  Indian  reservations. 

Conference  substitute: 
Same  as  the  Senate  amendment. 

21.  FALSE  STATEMENTS 

Senate  amendment: 

This  section  duplicates  section  25  of  the  present  law.  It  allows  for 
the  imprisonment  of  up  to  5  years,  or  a  fine  of  up  to  $10,000,  or 
both,  for  any  person  who  attempts  to  willfully  defraud  the  United 
States,  by  making  false  statements  or  representations  with  respect 
to  the  cost,  quality,  or  quantity  of  material  provided  in  connection 
with  an  airport  project  constructed  with  Federal  funds. 

Conference  substitute: 
Same  as  the  Senate. 

22.  ACCESS  TO  RECORDS 

Senate  amendment: 

This  section  imposes  the  same  requirements  as  section  26  of  the 
existing  law.  Grant  recipients  are  required  to  keep  detailed  and 
complete  accounts  of  all  costs  and  work  performed  in  connection 
with  an  airport  project  in  order  to  facilitate  an  effective  audit. 

The  Secretary  may  establish  recordkeeping  requirements  which 
are  considered  necessary  to  ensure  an  effective  audit,  and  these  re- 
quirements must  be  reviewed  annually.  The  Secretary  and  the 
Comptroller  General  of  the  United  States  are  given  authority  to  ex- 
amine and  audit  any  records  or  papers  pertinent  to  grants  under 
the  bill. 

In  the  case  where  an  independent  audit  is  performed  in  associ- 
ation with  a  Federal  project,  a  certified  copy  of  the  audit  must  be 
filed  with  the  Comptroller  General  of  the  United  States  within  6 
months  after  the  close  of  the  fiscal  year  in  which  the  audit  was 
made.  The  Comptroller  must  make  annual  reports  to  Congress  on 
or  before  April  15  each  year  with  the  results  of  these  audits. 

Congress  is  to  have  access  to  all  information  made  available  to 
the  Secretary  and  the  Comptroller  General. 

Conference  substitute: 
Same  as  the  Senate  amendment. 

23.  GENERAL  POWERS 

Senate  amendment: 

This  section  gives  the  Secretary  General  authority  to  conduct 
public  hearings,  investigations  and  institute  those  regulations  and 
procedures  which  he  considers  necessary  to  perform  his  duties 
under  the  bill.  This  duplicates  section  27  of  existing  law. 
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Conference  substitute: 
Same  as  the  Senate  amendment. 

24.  CIVIL  RIGHTS 

Senate  amendment: 

This  section  gives  the  Secretary  authority  to  promulgate  regula- 
tions to  ensure  that  no  person  is  discriminated  against  on  the  basis 
of  race,  creed,  color,  national  origin,  or  sex  in  connection  with  the 
work  on  a  project  supported  by  Federal  funds  released  pursuant  to 
the  bill.  This  language  tracks  that  of  section  30  in  the  present  law 
and  is  a  responsibility  in  addition  to  those  obligations  set  out  in 
title  VI  of  the  Civil  Rights  Act  of  1964. 

Conference  substitute: 
Same  as  Senate  amendment. 

25.  JUDICIAL  ENFORCEMENT 

Senate  amendment: 

This  section  is  new  and  would  make  clear  that  the  Secretary, 
acting  through  the  Attorney  General,  has  the  right  to  obtain  judi- 
cial enforcement  against  persons  who  violate  the  provisions  of  the 
bill  or  the  rules,  regulations,  requirements,  or  orders  issued  pursu- 
ant thereto. 

Conference  substitute: 
No  comparable  provision. 

This  action  in  no  way  affects  any  rights  which  the  Department  of 
Transportation  may  have  to  judicial  enforcement. 

26.  VOLUNTARY  WITHDRAWAL  FROM  PROGRAM 

Senate  amendment: 

This  section  permits  any  airport  to  elect  not  to  receive  airport 
development  funds.  If  an  airport  chooses  to  defederalize,  it  remains 
eligible  for  Federal  assistance  for  land  acquisition  and  noise  abate- 
ment. 

The  provision  requires  the  Secretary  of  Transportation  to  con- 
duct a  study  on  whether,  and  to  what  extent,  those  airports  which 
have  the  ability  to  finance  their  capital  and  operating  needs  with- 
out Federal  assistance  should  remain  eligible  for  airport  develop- 
ment funds.  The  report  must  be  submitted  to  Congress  no  later 
than  one  year  from  enactment  of  this  bill.  The  study  must  review 
how  a  defederalization  program  might  work  and  how  a  passenger 
facility  charge  might  be  imposed. 

Conference  substitute: 

The  conference  substitute  retains  only  the  study  and  report  re- 
quirements. 
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27.  WAIVER  OF  OBLIGATIONS 

Senate  amendment: 

This  section  directs  the  Secretary  to  issue  procedures  pursuant  to 
which  airports  which  no  longer  receive  airport  development  funds 
may  exercise  the  airport's  option  to  terminate  existing  assurances, 
requirements  or  contractual  obligations  that  are  tied  to  the  accept- 
ance of  these  funds. 

Conference  substitute: 
No  comparable  provision. 

28.  repeals;  effective  date;  savings  provisions;  separability 
Senate  amendment: 

This  section  specifies  that  the  effective  date  of  the  bill  is  its  date 
of  enactment  and  that  on  that  date  sections  1  through  31  of  the 
Airport  and  Airway  Development  Act  of  1970  are  repealed.  It  also 
includes  a  savings  provision  to  permit  certain  sections  of  the  1970 
Act  to  continue  in  effect  under  the  new  bill,  including  one  directed 
to  keeping  amounts  apportioned  before  October  1,  1980,  available 
for  obligation. 

Conference  substitute: 

Same  as  the  Senate  amendment,  except  that  sections  1  through 
30  of  the  1970  Act  are  repealed. 

29.  REPORT  TO  CONGRESS  ON  TRUST  FUND 

Senate  amendment: 

This  section  modifies  a  provision  in  the  existing  law  which  re- 
quires an  annual  report  to  Congress  on  operations  under  the  Air- 
port and  Airway  Development  Act  of  1970  to  require  only  a  simple 
financial  statement  itemizing  the  income,  obligations,  expenditures, 
and  uncommitted  balance  in  the  Airport  and  Airway  Trust  Fund. 

Conference  substitute: 
Continues  the  existing  annual  report. 

30.  STANDARDS  FOR  RUNWAY  FRICTION 

Senate  amendment: 

This  section  amends  section  612  of  the  Federal  Aviation  Act  of 
1958  regarding  airport  operating  certificates.  In  section  612  the  Ad- 
ministrator of  the  Federal  Aviation  Administration  is  directed  to 
impose  on  certificated  airports  such  conditions  and  limitations  as 
are  determined  to  be  necessary  to  insure  safety  in  air  transporta- 
tion. This  amendment  would  add  grooving  and  other  friction  treat- 
ment of  primary  and  secondary  runways  as  an  item  to  be  consid- 
ered by  the  Secretary  in  making  this  determination. 

Conference  substitute: 
Same  as  the  Senate  amendment. 
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31.  EQUAL  AERONAUTICAL  ACCESS 

Senate  amendment: 

This  section  of  the  bill  amends  section  308  of  the  Federal  Avi- 
ation Act  of  1958  (49  U.S.C.  1349)  to  continue  the  same  standard  of 
access  at  any  federally  assisted  airport  that  exists  in  current  law. 
The  language  of  the  provision  is  modeled  after  that  which  is  con- 
tained in  existing  sponsorship  agreements  now  used  by  Secretary  of 
Transportation  in  awarding  grants-in-aid  to  federally  assisted  air- 
ports. 

Conference  substitute: 

Deletes  Senate  provision  but  adds  another  provision  relating  to 
the  exclusive  right  of  use  issue,  to  say  that  the  providing  of  serv- 
ices at  an  airport  by  a  single  fixed-based  operator  (FBO)  shall  not 
be  construed  as  an  exclusive  right  if  it  would  be  unreasonably 
costly,  burdensome,  or  impractical  for  more  than  one  FBO  to  pro- 
vide the  services  and  if  it  would  require  a  reduction  in  the  existing 
FBO's  leased  space. 

32.  CONFORMING  AMENDMENTS 

Senate  amendment: 

This  section  provides  clarification  of  definitions  for  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979. 

Conference  substitute: 

Contains  additional  conforming  amendments  to  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979  and  technical  amend- 
ments to  other  laws. 

33.  SECURITY  SCREENING  IN  FOREIGN  AIR  COMMERCE 

Senate  amendment: 

This  section  extends  through  fiscal  year  1982  existing  law  that 
authorizes  an  appropriation  for  unreimbursed  security  costs  in  in- 
ternational air  transportation.  Any  appropriation  made  under  this 
section  is  limited  to  not  more  than  $9.75  million.  The  Secretary  of 
Transportation  is  required  to  submit  a  recommendation  to  the  Con- 
gress on  amounts  due  specific  air  carriers  under  this  section. 

Conference  substitute: 

The  conference  substitute  authorizes  appropriations  of  $15  mil- 
lion for  reimbursement  of  security  costs.  Compensation  is  to  be  pro- 
vided only  with  respect  to  amounts  expended  on  or  before  the 
180th  day  after  the  date  of  enactment  of  the  International  Air 
Transportation  Competition  Act  of  1979. 

34.  SAFETY  CERTIFICATION  OF  AIRPORTS 

Senate  amendment: 

Under  current  law,  the  authority  of  the  Administrator  of  the 
Federal  Aviation  Administration  to  issue  airport  operating  certifi- 
cates is  limited  to  airports  that  are  served  by  air  carriers  certificat- 
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ed  by  the  Civil  Aeronautics  Board  (CAB).  This  section  substitutes  a 
new  standard  for  airport  certification  based  upon  the  number  of 
revenue  passengers  enplaned  (2,500  per  year)  or  the  size  of  air  car- 
rier aircraft  using  the  facility  (more  than  30  passenger  seats). 

Conference  substitute: 

Same  as  the  Senate  amendment  except  that  the  only  standard 
for  airport  certification  is  the  one  based  on  size  of  aircraft  (more 
than  30  passenger  seats). 

35.  PART-TIME  OPERATION  OF  FLIGHT  SERVICE  STATIONS 

Senate  amendment: 

The  purpose  of  this  provision  is  to  limit  the  number  of  Flight 
Service  Stations  which  may  be  part-timed  or  closed  from  the  date 
of  enactment  until  September  30,  1983,  and  to  provide  certain 
standards  for  their  closure  or  part-timing  thereafter. 

Conference  substitute: 
Essentially  the  same  as  the  Senate  amendment. 

36.  CONGRESSIONAL  COMMITTEES 

Senate  amendment: 

This  section  provides  that  nothing  in  the  Act  shall  be  construed 
as  altering  the  jurisdiction  of  the  Senate  Commerce  Committee  or 
the  House  Public  Works  Committee  over  the  Airport  and  Airway 
Development  Program. 

Conference  substitute: 
No  comparable  provision. 

37.  CONTRACTING  AUTHORITY 

Senate  amendment: 

No  provision 

Conference  substitute: 

This  section  provides  that  in  contracting  out  for  the  operation  of 
any  airport  facility  by  any  State  or  political  subdivision  thereof, 
the  Secretary  of  Transportation  is  to  assure  that  any  contract, 
lease,  or  other  agreement  by  which  the  State  or  political  subdivi- 
sion would  undertake  the  responsibility  for  operating  an  airport  fa- 
cility must  contain  a  provision  holding  the  United  States  Govern- 
ment harmless  from  liability  for  acts  or  omissions  of  an  employee 
or  agent  of  the  State  or  subdivision.  Thus,  for  example,  the  U.S. 
Government  could  not  be  held  liable  for  the  action  of  an  employee 
or  agent  of  a  State  or  political  subdivision  who  has  negligently  pro- 
vided air  traffic  control  services  which  result  in  an  aircraft  acci- 
dent or  incident.  On  the  other  hand,  to  the  extent  an  employee  or 
agent  of  such  State  or  political  subdivision  was  strictly  following 
F.A.A.  procedures  and  the  procedures  were  determined  to  be  at 
fault  rather  than  their  application,  the  provisions  of  established 
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tort  law  applicable  to  liability  of  the  United  States  would  be  undis- 
turbed by  this  section. 

The  Farmington,  New  Mexico,  control  tower  is  illustrative  of  the 
application  of  this  provision.  The  control  tower  is  now  staffed  and 
operated  by  private  air  traffic  controllers  at  approximately  half  the 
costs  associated  with  F.A.A.  personnel.  On  October  1,  1982,  the 
F.A.A.  plans  to  staff  the  tower  with  F.A.A.  controllers  for  16  hours 
a  day,  7  days  a  week,  which  are  the  hours  of  operation  under  exist- 
ing contracted  services.  This  provision  provides  the  authority  for 
the  City  of  Farmington  to  continue  the  operations  of  the  control 
tower  by  private  controllers  and  maintain  overall  continuity.  With 
the  use  of  F.A.A.  funds  to  pay  the  costs  associated  with  contracted 
air  traffic  control  services,  the  heavy  burden  of  financially  support- 
ing the  control  tower  is  removed  from  the  City  of  Farmington. 

The  Conferees  expect  that  before  contracting  out  for  the  oper- 
ation of  airport  facilities  by  any  State  or  political  subdivision,  the 
F.A.A.  will  assure  that  such  locality  will  fully  comply  with  all  ap- 
plicable safety  regulations  in  their  operation  of  such  facilities. 

38.  STUDY  OF  AIRPORT  ACCESS 

Senate  amendment: 

No  provision. 

Conference  substitute: 

Provides  that  the  Secretary  shall  appoint  a  Task  Force  of  speci- 
fied government  agencies  and  aviation  groups  to  study  the  problem 
of  allocating  the  use  of  airport  facilities  and  airspace.  The  Chair- 
man of  the  Task  Force  shall  be  the  Chairman  of  the  Civil  Aeronau- 
tics Board.  The  Task  Force  shall  begin  meeting  not  later  than  90 
days  after  enactment  and  shall  complete  its  study  not  later  than 
120  days  after  the  Task  Force  first  meets. 

39.  K-9  TEAMS 

Senate  amendment- 
No  provision. 

Conference  substitute: 

Authorizes  the  Secretary  of  Transportation  to  continue  the  Ex- 
plosive Detection  K-9  Team  Training  Program  for  fiscal  years 
1981-1987  at  an  authorized  level  from  the  Trust  Fund  of  $130,000 
to  $150,000  per  fiscal  year. 

40.  RELEASE  OF  CERTAIN  DEED  RESTRICTIONS 

Senate  amendment- 
No  provision. 
Conference  substitute- 
Contains  standard  provisions  giving  the  Secretary  of  Transporta- 
tion authority  to  grant  releases  from  deed  restrictions  to  four  air- 
ports: Crystal  City,  Texas;  Brown  wood,  Texas;  Grand  Junction, 
Colorado;  and  Newport,  Arkansas. 
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41.  CONTINUATION  OF  CERTAIN  CERTIFICATES 

Senate  amendment- 
No  provision. 
Conference  substitute: 

Extends  for  2  years  beyond  the  date  of  expiration  any  certificate 
issued  under  section  401(d)(8)  of  the  Federal  Aviation  Act  of  1958, 
pursuant  to  the  Trans-Atlantic  Route  Proceeding,  or  in  the  Califor- 
nia/Southwest-Mexico Route  Proceeding. 

42.  STATE  TAXATION 

Senate  amendment: 

No  provision. 

Conference  substitute: 

This  section  provides  that  States  may  not  tax  at  a  level  which 
unreasonably  burdens  or  discriminates  against  interstate  com- 
merce. The  provision  makes  current  law  which  prohibits  the  assess- 
ment, levying,  or  collecting  of  taxes  on  motor  carrier  property  in  a 
manner  different  from  that  of  other  commercial  and  industrial 
property,  applicable  to  air  carriers. 

Committee  on  Ways  and  Means  for  the  entire  bill  and  the  Senate 
amendment  and  modifications  committed  to  conference,  with  the 
exception  of  subtitle  B  (Medicaid)  of  title  I  and  title  IV  (Airport 
and  Airway  System  Development)  except  for  section  406(e)  of  that 
title  and  with  the  exception  of  section  395  of  the  Senate  amend- 
ment and  modifications  committed  to  conference: 

Dan  Rostenkowski, 
Sam  Gibbons, 
J.  J.  Pickle, 
Charles  B.  R angel, 
Pete  Stark, 
Barber  B.  Con  able,  Jr., 
Committee  on  Energy  and  Commerce  solely  for  the  consideration 
of  subtitle  B  of  title  I  (Medicaid),  of  the  Senate  amendment  and 
modifications  committed  to  conference  and  subtitle  C  of  title  I  (Uti- 
lization and  Quality  Control  Peer  Review)  of  the  Senate  amend- 
ment and  the  modifications  committed  to  conference  and  such 
parts  of  subtitle  A  (Medicare)  of  title  I  of  the  Senate  Amendment 
and  modifications  committed  to  conference  that  relate  to  amend- 
ments to  the  supplementary  medical  insurance  program  authorized 
under  title  XVIII  of  the  Social  Security  Act: 

John  D.  Dingell, 
Henry  A.  Waxman, 
James  H.  Scheuer, 
Jim  Broyhill, 
Ed  Madigan, 

Committee  on  Energy  and  Commerce  solely  for  consideration  of 
section  395  of  the  Senate  amendment  and  modifications  committed 
to  conference: 

John  D.  Dingell, 
Timothy  E.  Wirth, 
James  T.  Broyhill, 
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Committee  on  Public  Works  and  Transportation  solely  for  the 
consideration  of  title  IV  of  the  Senate  amendment  and  modifica- 
tions committed  to  conference  with  the  exception  of  sections  406(e) 
and  407(b)  of  that  title: 

Norman  Y.  Mineta, 
Glenn  M.  Anderson, 
Elliott  H.  Levitas, 
James  L.  Oberstar, 
Don  Clausen, 
Gene  Snyder, 

John  Paul  Hammerschmidt, 
Solely  for  the  consideration  of  section  407(b)  of  title  IV  of  the 
Senate  amendment  and  modifications  committed  to  conference: 

Don  Fuqua, 
Dan  Glickman, 
Larry  Winn,  Jr., 
Managers  on  the  Part  of  the  House. 

For  the  entire  bill  with  the  exception  of  title  IV  (airport  and 
airway  system  development)  except  for  section  406(e)): 

Bob  Dole, 
Bob  Packwood, 
Bill  Roth, 
John  C.  Danforth, 
Russell  B.  Long, 
Lloyd  Bentsen, 

Solely  for  consideration  of  title  IV  (excluding  section  406(e)): 

Bob  Packwood, 
Nancy  Landon  Kassebaum, 
Howard  W.  Cannon, 
Managers  on  the  Part  of  the  Senate, 
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